‘a@-{in—‘}?%
3 ; Office of Enforcement and Compliance Assurance

%%M&a. Office of Site Remediation Enforcement

"y ppgve®
December 2005

Environmentally Responsible, Redevelopment & Reuse (“ER3")
Frequently Asked Questions and Answers

“Sustainable Development: Facilitating Environmentally
Responsible Redevelopment and Reuse of Contaminated Properties”

EPA’s Environmentally Responsible, Redevelopment and Reuse (ER3) Initiative, developed by
the Office of Site Remediation Enforcement (OSRE), encourages sustainable redevelopment of
contaminated sites through
1) Enforcement and other Agency-wide incentives;
(2)  Aninternal EPA network and an external network of resources to assist entities
with incorporating sustainable development concepts into their projects; and
3) Education and outreach to regulators, the regulated community, and other
interested parties on the benefits of sustainable development.

By providing incentives, assistance and education to developers and others, OSRE helps ensure
that redevelopment of contaminated sites does not contribute to environmental problems in the
future. For additional information on ER3, please refer to the background documents on OSRE’s
intranet site at http://intranet.epa.gov/oeca/osre/workgroup/er3.html.

Q1: Why is the ER3 initiative housed in an EPA enforcement office?

A: For several years, OSRE has developed policies and enforcement tools such as
prospective purchaser agreements (PPAs) and comfort letters to address liability issues
associated with redevelopment of contaminated sites. ER3 continues and expands this effort.
Specifically, ER3 is OSRE’s response to a challenge issued in a June 2003 memorandum by then
EPA Administrator Christine Todd Whitman. Specifically, the Administrator directed each EPA
office to take steps to address the additional impacts property development has on the
environment. ER3 was also the first initiative endorsed by the Office of Enforcement and
Compliance Assurance’s Creativity and Innovations Change Board. In a memorandum dated
September 17, 2004, Tom Skinner, the former Assistant Administrator for the Office of
Enforcement and Compliance Assurance, acknowledged the importance of the initiative and
OSRE'’s effort to encourage developers of contaminated sites to “begin with the end in mind.”

Sustainable development is not a new concept; organizations both within EPA and outside the
Agency specifically dedicated to promoting environmentally sensitive development have been
around for years. ER3 allows OSRE to use its enforcement tools to join this ongoing effort.
OSRE’s primary goal is to ensure that contaminated sites are cleaned up promptly with
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maximum participation by responsible parties, and in a manner that protects human health and
the environment. Recently, EPA has focused on encouraging the assessment, cleanup, reuse, and
redevelopment of formerly contaminated sites (or sites with perceived contamination) as a way
to revitalize underused or abandoned areas while helping to preserve greenspace. Because of its
unique relationship to contaminated sites, OSRE is in a position to work with existing programs
within EPA to help further promote sustainable redevelopment at these sites through ER3.
OSRE also understands that enforcement incentives may not be appropriate for every
contaminated site, but developers may still be willing to consider sustainable development in
exchange for other incentives. To address this possibility, OSRE is developing as part of ER3 a
network of internal EPA and external partners so that developers have easy access to other
incentives, resources, and assistance.

Q2: How does ER3 further EPA’s mission and strategic plan to protect human health
and the environment?

A: ER3 principles of sustainable reuse and redevelopment help ensure that today’s
development does not become tomorrow’s environmental problem. The built environment has
considerable impact on the natural environment through the use of materials, waste production
(both hazardous and non-hazardous solid waste, air emissions, and stormwater runoff), energy
and water consumption, and reduction of open space. Sustainable development minimizes these
impacts by encouraging the use of post-consumer materials, waste reduction, increased
efficiency in industrial processes, and preservation or creation of greenspace, and can be
achieved in a manner that reduces long-term costs for developers and increases quality of life for
the community. By encouraging developers to minimize environmental impacts of a
development project from the start, OSRE is ensuring that communities and the environment are
protected from any adverse environmental impacts down the road.

Through Agency-wide incentives, partnerships, education, and outreach, ER3 can also help meet
many of the objectives outlined in EPA’s Strategic Plan. Under Goal 3: Land Preservation and
Restoration, EPA’s cleanup programs have set a national goal of returning formerly
contaminated sites to long-term, sustainable, and productive use. Goal 4: Healthy Communities
and Ecosystems outlines a strategy to ensure that EPA sustain, clean up, and restore communities
and the ecological systems that support them. The strategy includes ensuring that national
policies and programs support comprehensive, integrated local resource management and
partnerships to create incentives for integrated environmental management. Goal 5: Compliance
and Environmental Stewardship emphasizes the protection of human health and the environment
by encouraging innovation and by providing incentives for governments, businesses, and the
public that promote environmental stewardship. Finally, the Strategic Plan highlights the cross-
goal strategy of Innovation. ERS3 is an innovative approach that helps EPA and communities
ensure the sustainability of formerly contaminated sites.
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Q3:  What enforcement incentives are available for a developer that wants to build
“green”?

A: In the past, OSRE has provided relief, where appropriate, from CERCLA liability to
developers through tools such as prospective purchaser agreements (PPAs) and comfort letters.
In 2001, Congress amended CERCLA and allowed bona fide prospective purchasers to avoid
liability if they meet certain criteria. Because of these amendments, the tools OSRE provided in
the past to limit liability are no longer necessary. However, OSRE may nevertheless be willing
to provide a developer with a PPA or comfort letter for a site where the developer agrees to
incorporate sustainable development concepts into the project. In addition, other laws requiring
cleanup, such as the RCRA corrective action and underground storage tank (UST) cleanup
provisions, do not have liability defenses for prospective purchasers like those found in
CERCLA. Accordingly, EPA again may be willing to enter into PPAs or provide comfort letters
at sites undergoing RCRA corrective action or cleanups from UST releases to promote
sustainable development. Finally, it may be possible for developers to arrange for a third party
subject to a penalty action to conduct a “green” supplemental environmental project (SEP) on the
property. For more information on green building SEPs, please refer to OSRE’s guidance
entitled “Transmittal of Supplemental Environmental Projects—Green Building on
Contaminated Properties,” available on EPA’s Web site at
http://www.epa.gov/compliance/resources/policies/cleanup/brownfields/sep-redev-fs.pdf.

Q4: Aren’t these the same incentives EPA has always offered?

A: As noted above, the new liability protections in the 2001 amendments to CERCLA make
it unnecessary for EPA to expend the resources to provide tools such as PPAs and comfort
letters. However, some developers may want additional comfort from EPA regarding liability at
a site, and EPA is willing to consider providing comfort in certain circumstances. One such
circumstance is when a project exceeds usual development standards by including sustainable
development concepts. In addition, other laws such as the UST liability provisions in RCRA do
not contain the same protections as CERCLA. At these sites, EPA may also be willing to enter
into PPAs or provide comfort letters for sustainable development. Finally, through the ER3
network, EPA may coordinate with other federal and states agencies to provide a developer with
comprehensive liability relief.

Q5:  Other than potential enforcement incentives, what are other reasons a developer
may want to build “green”?

A: Despite common perceptions, sustainable development has many benefits (besides
protecting the environment):

e High performance buildings cost on average less than 2% more than conventional
buildings (and the owner gets a better building), and this cost is decreasing as builders
become more familiar with green building concepts.

e High performance buildings provide a healthier and more productive work environment
(case studies indicate productivity increases ranging from 4-8%).
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e Return on investment from lower operating costs, increased employee productivity,
reduced liability risk, and increased property value.

e Aninitial investment of less than 2% over normal costs yields life-cycle savings of 10
times the initial investment ($5 million project = $100,000 additional costs = $1 million
return on investment).

e A developer may be eligible for tax savings as a result of a sustainable development
project.

These benefits, along with decreased impact on the environment and improved community
relations make it worthwhile for a developer to consider a sustainable development project.

Q6: What does OSRE consider a potential ER3 site?

A: Any contaminated site that will undergo development may be a candidate for ER3.

Examples include:

1.

EPA is overseeing the cleanup of a site and is approached by a potential developer
that is concerned about liability and would like assurances from the Agency that it
will not initiate an enforcement action. Usually, a developer can take advantage
of the bona fide prospective purchaser liability limitation in CERCLA. However,
the developer may want additional assurances from EPA and/or the applicable
state. Generally, EPA will not provide a PPA or comfort letter to the developer in
this circumstance because of the existing CERCLA liability protections; however,
if the developer plans to incorporate sustainable development concepts into the
project, the Agency may be willing to provide a comfort letter or PPA to the
developer and in addition, work with the applicable state to obtain state liability
assurances as well.

A developer plans to redevelop several gas station sites and is concerned about
federal and state liability for releases from USTs. If the developer is willing to
incorporate sustainable development principles into the projects, EPA could
provide a PPA and encourage the applicable state to provide liability relief as
well.

A developer is not concerned about liability, but would like other potential
incentives and assistance for building “green.” Through the ER3 internal and
external networks, OSRE could provide the developer with information on other
Agency resources and incentives that might be available (e.g., grants or green
building assistance), and provide information on other external resources the
developer could utilize.
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Q7: Once I identify a possible site for the ER3 initiative, what happens next?

A: After you identify a possible site, you should fill out and submit the short ER3
information request form, available on EPA’s Web site at
http://www.epa.gov/compliance/cleanup/redevelop/er3/er3form.html. After you submit the
form, a Headquarters ER3 Team Member will contact you to discuss next steps. Ideally,
Headquarters, the Region and the developer will have a conference call to discuss possible
incentives, the developer’s plans for the project, the timing of the development, and assistance
the developer needs with respect to the “green” aspect of the project. In addition, if appropriate
information from the form will be shared with the ER3 external partners who then may offer
assistance or provide ideas about sustainable development uses and concepts for the site.

Q8:  What criteria will OSRE use to select or identify potential sites?

A: OSRE will accept generally recognized “green” industry or state standards (e.g., LEEDs,
Energy Star, etc.) for sustainable development components covered by the standards (standards
generally exist for green buildings and energy efficiency). Otherwise, the developer will need to
demonstrate that the proposed sustainable aspect of the project will significantly mitigate the
impacts of the development on the natural environment. Other areas a developer could focus on
include wildlife habitat restoration or creation of greenspace, use of recycled materials,
carpooling and other low impact transportation incentives, and reuse of existing infrastructure.
OSRE is willing to consider other proposals as well.

Q9:  What are some examples of projects that incorporate principles of sustainable
development?

A: Sustainable development projects can take many forms, ranging from developing habitat
to constructing energy-efficient buildings. Below are some examples of projects that have a
“green” component. For an excellent example of a development that has embraced multiple
sustainable development concepts, please refer to
http://www.atlanticstation.com/concept_greenstar.php. Also for more information please refer to
EPA’s Web site on sustainability (http://www.epa.gov/sustainability), or contact one of the ER3
Headquarters contacts.

Examples include:

1. A developer may create or enhance existing wildlife habitat at a site and establish
a program to involve employees and/or the community in habitat preservation.

2. To reduce runoff from a development, a developer may install a “green” parking
lot using permeable materials to absorb rainwater.

3. A developer may construct “green” buildings at a site in accordance with
generally recognized industry or state green building performance standards.
Green buildings often incorporate site planning to minimize environmental
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impact, water and energy efficiency, conservation of materials, and indoor
environmental quality considerations. Examples of common ways to achieve
these goals include such things as toilets that use reclaimed water, incentives for
low impact transportation such as bicycling, carpools, and electric vehicle
charging stations, high-efficiency and/or natural lighting, and the utilization of
existing or recycled infrastructure.

Q10: Who should I contact if I have more questions or a potential ER3 project?

A: If you would like additional information on ER3 or have a potential ER3 project, please
feel free to contact any of the following ER3 team members:

Peter Neves, team leader  (202) 564-6072 Carlos Evans (202) 564-6331
Elizabeth Freed (202) 564-5117 Phil Page (202) 564-4211
Kenneth Schefski (202) 564-8213 Erin Smith (202) 564-2038
Acrati Tripathi (202) 564-2044 Yolaanda Walker (202) 564-4281



