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SUBJECT: Issuance of Final nvironmental Projects Policy. I! 

FROM: 

,TO: Regional Administrators 

I am pleased to issue the fink Supplemeh Environmental Projects (SEP) Policy, the . 
product of almost three yearsof experience implementing and f i n e - G g  the 1995 Interim 
Revised SEP Policy. It is also the product of the cooperative effort'of the SEP Workgroup, 
comprised of representatives of the Regions, various OECA offices, OGC and DOJ.This Policy-
is effective May 1, 1998, and supersedes the Interim SEP Policy. .. 

. . .  
~ . . 

> Most of the changes made to he Interim SEP Policy are clarifications to the ex$thg '., 
.. 

. .. .  lingAge;'.There areno k i d i d  changes and the basic shcture ind operation of the SEP Policy. 
. .rerndni the same. I . . ,. . .Tbe major changes to theSEP.Policy.include:. ,  

,~ ~ . .  
. . . . . . . . 

. , . .  , , :  C ' 
' -. The f d  SEP Policy contains a new section to. . '  1. c o  

',. :encourage'the use ofco&unity input in'developing projecti in 
"appropriate.&es and there is a new penalty mitigation'factor for 

' . , community &put, We are preparing a public pamp.hlet,thatexpl&m'the :. . , Policy in s j ip le . teqs  to.facilitate implementation ofthisnew section. - . .  
, . . . , .j.. 

. . . .  . .  
2. . 

' The categories.of acceptable projects .. . .  	 . . . 
. . -th some cl&fi&tioi~~and a few. .. 

' , .  
. . . .  

. .  
.. 'substantive.changeS,Thereis now a new "other" category underwhich . .  

' . ' ; worthwhile proje&s that do not fit wiihin any ofthe defined categories, b , ~  . ' . ' ' . .  
.' . ire othe&se consistent with all'other provisions ofthe SEP Policy,,may . , . . 

. . ......... . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ._.. 
. .  has henr e v , s e d : ~ d - ~ ~ m e & ~ o - .quality ....... ........... ..... 

. .  . . .  .-. assessments." The environmental .management system subcategory has. - ~ .~ 
. .  

. . . . . . .  

' . qualify aS SEPs with. adv&ce OECA approval. The site assessment 

. .  
. I

I , Received . , 

I
I 

* 

. . 
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3. 	 Use of SEPS to Mitigate Stipulated Penalties. The final SEP Policy 
prohibits.the use of SEPs to'mitigate claims for stipulated penalties, but 
does indicate that in certain defined extraordinary circumstances, I may 
approve a deviation fiom this prohibition. 

.4. 	 Penaltv Calcul- The penalty calculation steps have been better ' 
defined and broken into five steps &her than three. .A calculation.worksheet, .-.. . . 

keyed to the tekt of the Policy, has been added. .Thepenalty mitigation guidelines , ' 

have not.been substantively changed, only clarified. . ' 

. .  

5. Leeal G u i d e w  The legal guidelines have been revised to improve clarity and 
' , provide better guidance. The nexus legal guideline has been revised to make it 

.easierto apply. The fifth legal guideline concerning appropriations has been . : 
revised and subdivided into .four sections. 

Questions regprding the final SEP Policy should be directed to.- Kline (202-564­
01,19)in.the MultimediaEnforcement.Division..~ . - - -.-.- ~ ~~ ~. 
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Effective'May 1,1998 

A. INTRODUCTION 
. . . .  ... . - . .

1. BackPround 

In settlements of environmental enforcement cases, the U.S..Environmental Protection 
Agency (EPA) requires the alleged violators to achieve ind main& compliance with Federal. 

'environmental'laws.and regulations and to pay a civil penalty. .Tofurther EPA's goals.to protect 
and enhance public health d t h e  environment, in certain instances environmentally beneficial.. ., 
projects, .or Supplemental Environmental.Projects(SEPS), may be.pait of the settlement. This 
Policy sets forth the types ofprojects that are permissible as SEPS, the penalty mitigation . '  

' 

appropriate for a particular SEP, and the terms and conditions under which they may become pa$ 
. of a settlement.,rhe primary purpose of this Policy is to'encomge and obtain environmental .: . ' -

and public health protection and improvements that may not othe&se have occurred without the . . 
. .  . .

settlement incentives provided by this Policy. 
. . , . . .  .. . 

In settling enforcement actions, EPA requires alleged violators to promptly cease.the . ' . 
violations,and, to the extent.feasible,remediate any h a m  caused'by the violations. EPA also ' .  

1


seeks substantial monetary 'penal'ties in order'to~deternoncompliance. .Without'penaltieS, . . .. 


. .'regulated.entitieswould-have tin incentive to delay compliance until they &caught and ordered . , '  : 
'....tocomply. Penalties-promoteenvironmental.compliance.andhelp protect public &alth.by. .. . 1. 
,. .deterring hture.violations by the sameviolator and detening violations by other members ofthe ' ' . 
:. regulated comniunity. Penalties help ensure a national -levelplaying field by. ensuringthat ' . 

'.. -violatorsdo not obtain anunfaireconomic advintage oyer their competitors who made the 1 ' 

necessary expenditures to comply.on time. Penalties also.encourage regulated entities to adopt 
'pollution prevention and recycling techniques'in order to.minimize their pollUtah discharges.and . . . 

. .reduce their potential liabilities... .. . '  

.~ . . .  . . .  . . . .  

. Statutes administered by EPA generally contain,penaltyassessment criteriathat'a court or 
adminiktrative lawjudge must consider ih determining an appropriate penalty at trial or .a . . . ; 

. ' hearing. ,In'the.settlenientcontexf EPA generally follows these criteria in exercisirig its 
discretion to estab1ish.m appropriate settlement penalty: Inestablishing an appropriate penalty, ' , 

..EPAcokiders'such factors & the economic benefit associated with the violationS;..the gravity or 
seriousness of the violatioris, and prior history ofviolations. Evidence of a Gol,atois . .  

..- ........ .- . . - .. .~ ~ ~ . . ~ . - . . : ....- ..~. . ....~..... 
commitment and ability to perform a SEPisidG areievE<faifoi;for EPA to coksider m 

: .establishingMappropriate settlement penalty: All'else being'equal, the final settlement penalty. . ' .  

+I1 be lower for a violator who agrees to perform an acceptable SEP compared to - the violator. 
. .  .. . . .  . . .  . .

who does not agree to perform a SEP; . . . : 

. .  . . 

. . .. . . . 

. . . .  , . ,  . . . . .  . . , .  . . .  . 
. . . . .. . .  . .  
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The Agency encokges the use of.SEPs that are'consistent with this Policy: SEPs may 
' ' not be appropriate in settlement of all cases, but they are an important part of EPA's enforcement 

program. While penalties play an important rolein environmental protection by deterring 
violations and creating a level playing field, SEPs can play an additional role in,securing 
significant environmental or public health protection and improvements. SEPs may be '. 

uarticularlv auurooriate to further the obiectives in the statutes EPA administers &d to achieve. ._-
other policy goals, including promoting pollution prevention and environmentaljustice. 

. .......... ..... -. .. .... ... 

2. Poilution Prev e n t l o n v i r o n m e n t a l  Justici 

.. The.Pollution Prevention Act of 1990 (42 U.S.C. $ 13101 et seq., November 5,1990) 
identifies in environmental management hierarchy in which pollution "should be prevented or 
reduced whenever feasible; pollution that cannot be prevented should be recycledin an 

. , environnientally safe manner'whenever feasible;,pollutionthat cannot be prevented or recycled. : 
should be treated in an environmentally safe manner whenever feasible; and disposal or other 
'release.into the environment should be employed only ai a last resort ..."(42 U3.C.. $13103):. .. 

Selection and evaluation of proposed SEPs should be ..... generally in ac&rdance. . . . . . . . . . .... conducted . .-.. with 
thishierarchy of enviro-vendmanagement, ie., 'SEPs involving pollution prevention . 

. .  
. . . . .  .techniques are preferred over other types of reduction or control.strategies, &d thiscanbe 

reflected i i the degree'of consideration accorded to a defendadrespondent before calculation.of. 
" ,the finalmonetary penalty. . . 

. .  . , .  . . . 

. . Further, there is an acknowledged cdncem, expressed in Executive Order. 12898 on .. 

. . &iion&tal justite, that &&in segments ofihe.nitidn's population, ie,low-income and/or 
. .  .minority.populations,are disproportionately burdened by pollutant.expdsure.. Emphasizing.SEPS, . . . . . .  . . 

.. . .. .,bco&&ties where environmental justice concemsare present helps.ensure thatpersonswho 
. . spendsignificat portions of their the in.&eas, or depend on foo&aid'.&aterso- located, 

ne&; where the.violations occurwould be protected.: Becake en&onnientaljustice is not a 
. .  'specific technique or proCess but an ovemhing  goal, k i s  not listed as'a particular SEP category; 

.but EPA.encolirages.SEPs communities where enihonmental juitice may'be.an issue.. . .  . . . . . . .. . -. . . . 

. ~ . .  
. ;.3, . . Using this p u . . , , \ . .  : 

. . 
. . . 

' >  . .  . . .  
. - .  

' ' . . ,In.evalu&g:a pm.posed project to determGe if it qualifies as a SEP &d then'determining . ' 
.'., how much penalty mitigation-isappropriate, Agency enforcement and complianck personnel . ' 

. . 
. . . .  shouldyethe:foll,oyingfive-stepprocess:l. .: ...I . . . . . . . . . . . . . . . .  ..., . .. . .  .. . . . . .. . ~-. .  . . . ,  

, . . .  . . 

.. ' (1) Ensure that.the.p&j&t meets thebasic.definitionof a SEP. section B) . 
...._.I .- . ~ .  (2) ...... Ensure that 'dll e g a l . g u i d e l i n e s ; i n c ~ ~ ~ - ~ - - ~ e ~ ~ ~ - ~ ~ ~ ~ t i ~ f i ~ d ~  .... . .  ...~(~~~~io-~-7=~----- , - - . -~~=~. . .  

I	 . thatthe project fitswithin one (or more).of the designated categories of SEPs: . . . .(3) . E n s ~ e  
~ . . .  . ' . (SectionD) , . . . . .  . .  . .  . .  

. .  - . .  .~ .(4) . . D e t e h e  the appmpnate.&ou&o'fpenalty mitigation. (Section E) ' . : - . 

,Ensure that the project satisfies all of the hplementation and other crit&a-:: ' ' .c .' 

.... . . . . . . . . .. . . . .  . . . . . . . . . . . . . . . .  ... 
. . .  . .  

, 
. . .. . .. 

> 
. 

. .  
. . . . . . . . . . .  

. .  . -.. . . . . . .  . .. - .j. . . i . . . . . . . . . . . .  . . .  . .  
. .  

. . (5) ...(SectionsF,G,.H,.!and.J)........ . - :. . . .  . . . . . . . .  

. . . .  ._ .. I .  ,, . . . ,  . , : ,  ' . ...... . . . . . .  i . .  
. . .  ~. ....... ~ . *. . . . . . .  .. .. . _. 

. . . 
. .  
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4. ADolicabiliQ 
. .  

.ThisPolicy revises adhereby supersedes the February 12, 1991 Policy on the Use of 
Supplemental Environmental Projects in EPA Settlements and the May 1995 Interim Raised 
Supplemental Ehironmental Projects Policy. This Policy applies to settlements of all civil 
judicial and administrative actions filed after the effective date of this Policy (May 1, 1998), and 
to 911 pe'nding cases inwhich the government has not reached agreement in principle with the. .  
alleged.,,iolator on the specific tems.of,a..SEp,.. :... ~ . - ....... . . . . . .  .-.. . . . . . .  

. .
This Policy applies to all-civiljudicial and administrative enforcement actio& taken . . 

under the authority of the environmental statutes and regulations that EPA administ-. It also 
may be used by EPA and the Department of Justice in reviewing proposed SEPs in settlement of 

" . citizen suits. This Policy also applies to federal agencies that are liable for the payinent of civil 
' . '  .. 

. ' penalties. C l k s  for stipulated penalties for vio1,ationsof consent decrees or other settlement 
. ' agreements may not be mitigated by the use of SEPs.' ' 

. ' 

. .  , .  
' . , .  

., This is a settlementPolicy and thus is,not intended for b e  by,EPA, defendants, 
respondents, coiutsor'administrative..lawjudges'at a hearing'or.ina trial;'Further;whether the. ' 

Agency decides to accept aproposed SEP as part of a settlement, d t h e  arnotuit.ofany penalty'
. . 

' .  -' mitigation that may be.given for a p&icular SEP,,ispurely 'within EPA's discretioe.Even . 

. .,thougha project appears to satisfy all.ofthe provisions of this Policy, EPA may decide, for one' 

, . or more reasons,,that a SEP is'not appropnate (e.g., the cost of reviewing 'a SEP.proposal is. , 

. .. . . .  excessive, the oversight.costs of the SEP may be too high, the defendantkespondent may not . . .. . 
. .  

:. . have the ability or reliability.to complete,theproposed SEP, or the.deterrent value of the higher, , ' . 
.. 

.,. . ....... :, penalty amount..o.utweighsthe benefits bf the proposed SEP).. . .. . . . . . .  ... . . .  . .  
..... . . . .  '.. . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . .  . . . . . . .. . . . . .  

. .  
. . ' .. 'Ihis Policy establishes'a framework for EPA,to k e  in exercising.its enforcement' 
' ' discretion in,determiningappropnate settlements:"In some c,ases,.application'ofthisPolicy may ; ' . . ' . 

' 

' , : .  . not be appropriate;in whole or part. In such cases, the litigation tea& may, withthe advance. . : 
" . approval'of Headquarters, &e~an-altemativeor modified'approach. ' . , . ' . 

.~ . . . .  . . .  . ~. , I 
. .~ 

. . . . . , 
. . . . . . . . .  . . . . . . . . . . .  

I. 	 . 
. .  ' In extraordinary circum&ces, the'Assistant,Administrator may consider mitigating potential . . . . .  

'. , , ' ' ' : .' stipulated penalty liability u&g'SEPs.where: ( I )  despite the circumstances givingrise to theclaim for........ ......... ........ . . .. ". stipulate&+ialtie<~ iolatcjr h ~ - ~ e ~ a b i l i ~ ~ d i n t ~ ~ o ~ ~ c ~ m ~ ~ w i ~ a n e w.Gklementw r n e n t  
'.,obligationto implement the SEP;(2).there is no.negativeimpact on the deteirent'putpos&of stipulated 

. . . .'' . . .  penahies; and (3)'the settlement agreement establishes a range for stipulated penalty liability for the 
. . . .  violatiom'.atissue.. For.ehple, '  if a~respondentldefend'hasviolakd a settlement agriernentwhich . . .  

' .'' .providesthat a violation of'X requirement subjects it to'a stipulated penalty tietween $1,600 and-$5,000,' 
then &Agency may consider SEPs in determining &e specific penalty amount that should be . . . . . .  

. ' demahued. ... . .  
. . .. . . . .  . , , . . . . . .  . , .  , 

. .  . . . 
. .: ... .  . , . . . .  . .  

. .- .. . .  .. -. .....$.:. . . .  . ' I  ' . : . . . . . . . .  	 . , .  . .  . . . .  . .  . .  ,. . ,  . . . .  . . . . . . .  . .  . .  . . . .. .  . . .  



B. . DEFINITION AND KEY CHARACTERISTICS OF A SEP 
. .  

. ' Supplemental environmental projects are defined as environmentally beneficial projects 
which a defendant/respondentagrees to undertake in settlement of an enforcement action, but 
which the defendanthespondent is not .otherwiselegally required to perform. The three 
bolded key parts of this definition are'elaborated below. 

- . 

. ~~ ~ . .
"Environmentally beneficial" means a SEP must improve,protect,or.reduce risks to ' - . ,  

public health, of h e  environment at large.. While in some cases a SEP may provide the alleged 
violator with certain benefits, there must be no doubt ,thatthe project primarily benefits the 

. .
public health or the environment. 

"Insettlement'of an enforcement action" mews: 1) EPA has the opportunity to help 
shape the scope of the project before it is implemented; and 2) the project is not commenced &til. 
after the Agency has identified a violation (e.g., issued anotice of violation, administrative order, 
oi complaint)? 

. . . .  ., . 

'. "Not otherwise legally.required to,.perform:means"the project orZ5tivitj;isnot required , . 

by my federal, state or loca.law or regulation.. Further, SEPs cannot'include actions which the 
. ' . defendant/respondent is likely to.be requjred to perform:. ' . . . 

. . . . 
. . .  

. . . . (a) &.injunctive relieP 6 the..iI;stant.case; 
(b) as injunctive relief in another legal action EPA, or another. regulatory agency could. . .  . .. .  . .  , . .bring; ' 

. . 

. ., . '(c). as'pait of an'existing settlement or order in anotherlegal action; or, . . . . . .  ...... .-. . .
(d) ,by a state Or local requirement. ~ . ' - . .  

, . 

. . SEPs may.include activities which the defendadrespondent will become legally obligated to 
. .  . 

' . undertake 'kvo or more yea& inthe.future, if the project &I1 result in the facility coming into . 

compliance earlier than the deadline. Such "a&lerated compliance" projects are not dowable, 
. . . . . . . . 

. .  
. . . . . . . ..~ 

'. 
, . 2 ,  Since the primary purpose of this Policy is to obtain environmen.talor public jiealth.benef& that ,	 . 

. .  
' '  may not have occurred "but for"-thesettlement, projectiwhich the defendant has pr&iously wmrnitted' ' ,  ' . 

. Ito perfo& or have been startedbefore the Agency has identified a violation are not eligible as SEPs. . . .  

. .  Projects which have been committed to or started before t&. identification of a violdon may mitigate the 
penalty in other ways. Depending on the specifics,if a regulated entityhad initiated enviroknentally, 

. . .  beneficial projects before the enforcement process commenced, the initial penalty calculation..Wuld.be ..L . .  ---.-.---..--.- ................ 
. . .-.,. ......... lower due to.the.abSenceof -1citmnce;no-history ofothirviolations, good faith.efforts,lessseverity. . 

of the violations, or a shorter duration of the violations.. ',., ~ , . . .  . . . . . .  ~ . .  . .  . .  . .-
Thestatutes EPA administers geneiaIly.pr+de a court with broad authority to order a defendant to , 

. cease its violations, take necessary steps to prevent future violations, and to remediate a~$hanncaused 
' . by the viOlatio&. If a court is likely to order a defendant to perform a specific activity ir :.prf=::lm.;,-. . ' . . .  

.case, such q activity does not qualify &,aSEP. . . . .. . . . . .  . . . . , - .  .. . . .  
.~ . . . . . . . . . .  . . . .  . .. .  . .  

I .  . . . . . . . . .  *... . . .  . . ....... '.. . . . . . .*.. ...... . .  . . -.. 
. . . . . . . .  . . . . . . .  . . . . .  

. . . .  . .  , .  . . . . .  
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however, if the regulation or statute provides a benefit (e.g., a higher emission limit) to'the 
defendantkespondent for early conipliance: 

Also, the performance of a SEP reduces neither the stringency nor timeliness 
requirements of Federal environmental sktutes and regulations. Of course; performance of a 
SEP does not alter the defendadrespondent's obligation to remedy a violation expeditiously and 
.return to compliance...... . .  . .  ~ ........ . . . .  .. 

d. LEGAL GUIDELINES . . 

. EPA has tiroad discretion to settle cases, including the discretion to include SEPs as.an . .
appropriate partofthe settlement. The legal eva l~ t ionof whether a proposed.SEP is within . ., 

. . .  
' . EPA's.authority and.coaisterit'with all'statytory and Constitutional requirements may be a , . 

complex task. ' Accordingly, this Policy uses five legal guidelines to ensure that our.SEPSare 
-withinthe Agency's and a'federal court's authority, and do not m-afoulof any Constitutional or 

. .  . . . .  
~.. , statutory requirementi,". , . ~ . ~ ~ ~ .  ... - ... . 

. . .  
1. 	 A project cannot be @consistentwith Ay.provision of the underlying statutes. 

. .  . .  
. .  . .  

2. projects must advance at.least one of the objectives of the enviroment+l statutes 
1- . ..: . 'that are.the basis of the enforcem'entaction and must have adequate nexus.. Nexus is the. 

relationship bitween the &olation and the proposed project. 'This relationship exis&.only 
. . . 

, '  if: . .  . . . .  .. 
. .  . . . .  . .  . . . .  

, ., . 'a. .theproject:is designed to.reduce the likelihoodhat s&lar violations will. . . . .  , . 

occur in the future;.or 
. .. .  . .

b. 'the project reducesthe adverseikpactto public health or the environment t o  ' ' , . 
. .  

. . .  . ,. . . .  which the violation'at issue contributes; 6r. . . . .  . . . . . . . .  . .  I .  . . .  . . .  . ,,, 
' 

I ' . . c. the proj&t reduces the overall Ask to public health or the environment 
1 potentially affected by,the violation.at issue. . . . .  . . 

. . .  . . . . .  
. .  

. .  . .  . .  . .  . .  . . . . . . . . .  

: Nexus is easier to establish if.the primary impact ofthe project.is at the site where the' ' 
' ,  ,~. . 

' alleged Golat2on o c c k d  or at a different site in the same ecosystem or 'withinthe . 
' ,  

. 
. . ,  

, .  

, . imhediate g&graphiG area Such'SEPs may have' sufficientnexus.even if the SEP' ' : 
. I 

.~. .... ............. 
. . 

.. .  A.. ------.~%--.-.- . . . .  ......... -. ...... ............. ..... 
. . .  

;:-'_ .... 
' .:1 , . . . . .  . . .  . . 

. . .  
' 4  These Iegal guidelides a& based on federal law;&t applies to,EPA;States.mayhave more or less

.flexibilityin the,:useof SEPs dependkg'ontheir.laws.' . . - , .  . .~ . . , 

. . . .  . . .  . . . . . .  . .  . .  . . . .  . .  . .  

. .. .  . . . .  . .  . .  . . . .  .-. . . . . . . . .  . . . . .  .:. . . .  ... . . . . .  . . . . . . . . . ..- . . . . . .  . .  
. .  . . . . I  .:.... , j . .  . . .  .. -". :. . , . . .  . .  . . .  
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addresses a different pollutant ina different medium. In limited cases, nexus may exist 
evexi though a project will involve activities outside of the United States? The cost of a 
project is.not relevant to whether there is adequate,nexus. 

3. EPA may ni t  play any role in managing.orcontrolling ,fundsthat may be set aside or 
escrowed for performance of a SEP. Nor may EPA retain authority to manage or 
administer the SEP. EPA'may, of course, perform oversight to ensure that a project is..... 

. ' . implemented pursuant to the provisions of the settlement &d have legal recourse if the 
SEP is not adequately performed. 

. . 

4. The type and scope of eachproject are.defined.in the signed'settlement agreement. 
This means the :"what, where and when" of a project are defined by the settlement 
.a&eement. Settlements in which thedefendanthespondent agrees to spend a certain sum .. 
o f  money on a project(s) to be defined' later (after EPA or the Department of Justice signs 
the settlement agieenieit) are not allowe&. . .  .: . . .  

. .  

..........' . 5. . . .  a:.-A-project cannot be used to satisfy EPq's:statutory obligation or.another ..........:-....... 
. federal agency's-obligation to perform a pa&ular activity. Conversely, if a 

federal statute prohibits the'expenditure of federal resources on a particular 
, .  ' . . activity; EPA h o t  consider projects that would appear,to circumvent that' .~~ 

. .
prohibition 

.. . .  . .  . .  
. .  b. A project &y not.provideEPA or any federal agency'with additional . . 

. . . . 
. '. 	 .reso&& io perform a particular activity for which Congress has.specifically 

appropriated funds. . A project may not provide EPA...with­. .. . . . . . . . . . . . . . . .  additionabresources-to. . . . . . . .  . . . .  
. .  : .  1 ' perform a pahculg activity.for which Congress has e . e a r k e dfun&:in an 

. .  . . .  .appropriationscommittee report;'. Further, a project cannot be used to Satisfy 
. . .  EPA's statutoryor &&k obligation, or another federal agency's st&toiy

. . .  
obligatio& to. spend funds on a p&ticular activity. A project, however, may .be .. 

. .  ,' . related to-aparticular activity for which'congress has specifically appropriated or 
. . . , e&arked funds; ~ ' ,

, .  
. . . 

~. . . . . . .  
. . . ... 

. .  'c. ~ A projectmay not provide additional resources to.support specific activities . 
. . .  . .  .performed by EPA employees or EPA contractors.. For example, if EPA has 

'.. ' ' . . deve1oped.abroch;e'to help a segment of the regulated co&nunity comply with 
, . . .  

. .  . .  
. . . .  . . 

. .
~.~ . . . ~. ....... ..,:-_ _  ........................ .. . .... . .. . . . .  ............................... . .  . . 

. .projectmay'beperformed,'ata facility or ,site .n,ot owned by, ,the defendanthespondent; :. I i_.. . .  . . . . .  
. . .  

, , 
. . 6 .  Ali.projectswhich would include activities'outsidethe US. must be. approved in advance by. .  . .  

,' Headquartersand/or *e D e p k e n t  of Justice; See section J. ' . ' 

.: 
, 

. 
. . . .  . . . . .  . . . .  . .  . . ~ .  . . . 

.' ! ? ~ ~ ~ a r ! : i?e instructions f& chapsto EPA's.discretionaj budget authority made hy 
. , .  . . . .  . . :  ittr-. in.cnnunittee,reports:thatthe Agency generally honors as s;:>anerof r:,:isy. '. 

. . :- . , . ,  . ,. . . . . . . .  . .  . . . .  L 

. . . . . .  . I '  . .  . . .  , .  . . . , . . ,  ..
., .  . . . . . . . . . . . .  > . . . . . . . . . . . . . .  . .. . . .. , .  

. . -..... .  . .  
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environmental requirements, a project may.not directly, or indirectly, provide 
additional,resourcesto revise, copy or distribute the brochure. 

d. A project may not provide a federal grantee with additional funds to perform a 
specific task identified within an assistance agreement. 

D. CATEGORIES OF SUPPLEMENTAL ENVIRONMENTAL PROJECTS -

EPA has identified seven specific categories of projects which may qualify as SEPs. In 
order for a proposed project to be.accepted as a SEP, it must satisfy the requirements of at. least 
one category plus all the other requirements established in thisPolicy. 

. .  . . 

1. . Public Health 
. .  

. . 

A public healthproject provides'diagnostic, preventative andor remedial components of 
~.human hedth c&e which .is related to .the acttdor potential 'damage to human health caused by 

. . . . . . . . . . . . .  -_..the violation. This.may include epidesiiiological'data~collection%iiamysis; m d i a  . .'..
' 

. , exariinations of potentially affected persons, collection and analysis of bloodfluid/ tissue 
. ."samples,'medical treatment and rehabilitation therapy. " . . 

. ,  . .  . .  
i ' .  . .  

. . :  . . .  

. .' ' Public health SEPs are acceptable only.wherethe primary benefit'ofthe.project is the 
. .  population t h a t . w ~&ed.or putat.risk.by'theviolations.' . ' .  . 

. . , .  . . .. . .  . . 
. . . . . . . . . .  . .  . . . .  :. . , . .. 

. . . .  
. .2. 	 . . . . .. . . . .  ... , . . .  . . . .  . . . .  . . . . . .  .... . . . .  . .  . .  . . , . . ,  

. .  A pollution.pre.ventionproject is one which reduces the generation of pollution through. , 

"source reduction," i.e.,kypracrice ,whichreducesthe.&o.unt'of any hazardous substance, . ,,', 
. ,  

pollutant or c o n m a d  entering any waste stream orotherwise beb'greleased into the . ' . 
' . .  environment, prior to recycling, treatment or disposd.. (After the pollutant o r . w a s t e . 6  h+ ' ' . . . . 

, .been generated, pollutionpr&ention &no longerpossible a$the &te mu& be handled by 
. . . .  appropriate recycling, treatment, con&ment, or.disposi methods.)... ... . .  . - . . .  

~. : . : . .~ . .  :~ 
. .  . . . .  

. .  . . .  . .So& reduction may.include equipmerit'or technology modificatiohi, process or . . . .  

. . . .  procedure mo'd5cations;refordation or.redesign of products, substitution of raw materials, . 
, .  . . .  .,andimprovements inhoGekFping,maintena&e, d g ,  hveato& iontrol; orother operation., . ' .. . . .  . . .  

~~~ . and maintenance procedGs; Pollution prevention also includes:&iy'project which protects ' . ' ', 

. ,.. naturalresources through conservation or increased efficiency in the:+ df energy, water or . .. . 
. . . .  . .  other.materials.-1!In-process.recyclmg~~wherein-wasfe.niateriats:produced.during. .  a.-.-:: :: .;--.:-.-­

manufacturingprocess &e r&med,,'directly to production raw-materialson.site,'isconsidered .' ' . . . . 
i' : . . ~: . .  . .  .. 

.. a pollutionprevention . project.. . . .. . , . , ,  . . .. , .  . :. 
. . ... . . .  . . . . . .  . I. . .  , .~ . . . .  

. . . .  . .  
. .  

, . .  . . . . .  . .. . In all cases, for a project to meet the definition.ofpollution prevention, thekrnMbe ,G
' ' 

' . . . 
overall decrease in the amoimt and/or:toxicity of pollution r e h i e d  t?,th? envirk:. -.;a% ::z: . . .  . .  , 

.. , . .  , . ~ .  .. , .  .
. , . _,:. ; : '. I > , ~ , . .  . .. .  . .  . . . . .  . . I ,  

. . . .  . . .. . . . .  . . . . . . .  . ._ I .  
.. . .  . . .  . . . .I 

. .  . . . . . . . .  . ,I. .. . . . .  : . ...:' , . +(.$- .  .': ;1. . ': . . : ... 
-. . .  . j  . . *. .' ..:: . . 

. 
.: 

. . . . . .  
. .. .  . . , , ., , . ... .. 
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merely a transfer of pollution among media This decrease may be achieved directly or through 
increased efficiency (conservation) inthe use of energy, water or other materials. This is 
cqnsistent with the Pollution Prevention Act of 199Qand the Administrator's "Pollution' , 

. ' 

Prevention Policy Statement: New Directions for Environmental Protection," dated June 15, 
1993 

. . 
3. Poilution Reducti on 

. . . . . .  . . . . . . . .  - . . . . . . . . .  . . . . . . .  . . . . . . .  

If the pollutkt or waste see& already has been generated or released, a pollution 
reduction approach -- which employs recycling, treatment, containment or disposal techniques --. 

: may be appropriate. 'A  pollution rkduction project is.one which results in a decrease in the , . 

. . 
amount and/or toxicity of any hazardous substance, pollutant or contaminant entering apy waste. . 

-stream ,or otherwjse being released into the environment by an operating business or facility by a. . .  

meanswhich.does not qualify as :pollution prevention.".. This may include the.installation of ' ... . .  

' . , more effective endaf-process control or eeatment technology, or improved c o n b e n t ,  or safer 
disposal o f a n  existing pollutant source. Pollution reduction also includes I'out-of-process' , ' .  

. . . .'. recycling,". .wherein ind&trial waste colleckd after the m a i u f a c b g  process and/or consumer 
:-. .. .:. 'waste matgriais are-used as raw materialS-forp r o ~ u c ~ ~ ~ n - o f f ~ s ~ ~ e ; ~ : - . - -......:-. . . . . . . . . .  

. .  

, .  . . . 

4. . ' . ' .Environme-estora tion anh Protectinn . , . .. . . . . 
. .  . .  . .. . . . .  . . .  

. . . ... An environinental'restorationand'protection project is one which .enhances the condition . . . . .  . 
. . .  of . .the.&system orimmediate geographic area adversely affected.? These projkcts may be used. 

, . 
... to restore or protect natural en&onments (such as ecosystems)and.man-made environments, ' . .  

. .  ......... which protkctsthe . ...... . ''. such facilities:&d buildings.. h i s  category .also.includes-any'projectac'moipoiiiitid a a r ; ; a g e . - ~ u l t ' ~ ~ - m - ~ e , " i ~ i a t i ~ ~ ~ r  .........,.. .  . ecosy~~m-from hbro&thi oveiall:.. , .. ,. "condition'ofthe,ecosydem? Examples of such projects .include:, restoration of a wetland.in the 
, ' .  ' , . ~; : she  ecosystem along the same'aviaxiflywayin which the facility is located; or p&hase and, ' , 

, .  . . . . . . . .  ..m&agement.of a.wateihed'+rea by the defendantlrespondent to protect a drinking watersupply 
. 

~. where the violation (e.g., a repo&g violation) did not directly damage the watershed but. : .. 

. . . . potentially could I+ to damage.due to.u&eported discharges. 'This.category also includes' .:: ' ' ' . . . .  . . .  . . .  projects-which provide for'the protection of endangered.species (e.g:;developing conservation 
. . 

,programsor protecting habitat critical.to.the.well-being of a species endangered by the. 
. . . .  . .  : . .  . . . . . 

. , . . .  . .  violation). . . . . . .  .... .. , ,  . . . .  . .  . . .  . . . . .  . .  . . . .  .. 
.~ \. .  . .  . .  ... . . . .  ~ . ' . :  

. .  . . . . .  I . . , .... .  
. .  .' In some projects whe.& a.defendant/respondent h& agreed to restore and themprotect.t '  . . . . . . .. .

' ' ' . .  . .certain lands,the question '&a as to . whether the project may include the creation or . . : . . . . .  . . . .  . .  . .  . . . . 
~. . .  . . . .  .......... . . . . . .  . . . . . . . . . .  .. . .  . . ........ ~ . . . . . . . . . .  

. . . .. , 

* If EPAlac@.authonty'torequire repair'of thedamage caused by the violation; then'repairitself may 
' . . :  . 'constitute a SEP. . .  , 

, . .  
. .  

. .  
j .  . . .. .. ,  

. . . .  . . . . . .  . .  .... . .  
. .  . .  . . .  . . 

I ,  ' '  . . 
. .' ' Simply.preventing new.dis6hirges into,theecosystem, as opposed to taking,afhnative action :,:' : ' , 

. .  
. . . . . d i r d y  Glated.to pkserving existing wnditions at,a.property,.would not c0nstitute.arestodor >:id , . 

. .  
. . .  . .  protection project but may fjt into Lother category suck.aspdlutiot? prevention CT po!!c:ics reduction, . :. 
. . . . . . . . . . . . .  . .  .~ . . .. . . . .  . .. . .  . .  . . . . .  . .  . .  . . . . .  .. . . . . . .  , . .  .: c 

~ 

. . .  . .. : .  . . . . . .  
. . . .  

', - - . <  . ,  . . . .  . .  . .  
... . - . .. . . .  

. .' .  . . .  . .  . .  I 
. . . . . . . . i  . .  

. . . . . . . . .  . .  . .  
. . 



~.~ ~~ . ,  . . . . . . .  _,,...rr . l . .. . . . ... 
~ . . 

I . 


. L.-. . . . . ,  . .  . .  
. '. .  : SEPPolicy'. . ' .. .  . . ~ * . ,. 

Page 9> . . 

. .  . .  . . 
. . .  

, . maintenance of certain recreational impr0vements;such as hiking and bicycle trails.. The costs ' 
associated withsuch recreational improvementsmay be included in the to@ SEP cost provided 
they do not impajr the environmentally beneficial purposes of the project and they constitute 
only an incidental portion of the total resources spent on the,project. 

In some projects where the patties intend that the property be protected so that the . . . .  

ecological and pollution reductionpurposes-of the land are maintained in perpetuity,the , . . ' I 

defendandrespondentmay sell or transfer the .Iand...............'to another partyyith the established resources 
and ekpertise to perfom'this hction;-mch ak'astate park authority. In some cases,the U.S. , ' 

Fish and Wildlife Service or the National Park Service may be able to perfo&.this function.'O, ,  

. , . . 

With regard to man-made environments, such projects.may involve *e remediation.of , ' 

.. facilities knd buildings, provided such activities are not otherwise legally required. This includes 
the removaUmitigationofcontaminated materials, such ks soils, asbestos and led paint, which . 
are a Conhuhg source of releases andlor threat to individuals. . . . .. ,  

. .  
. .  

. . . . .  . .. . . .;5 . . . . ... . ..~ _ _ _  _ _  ....... .. .-..... ................... 
. . . .  

,: Assessments and audits, if they are'not otherwise available as injunctive retief,'are ' . 

..'&tentid SEPs under.this category. 'There thiee types ofprojects in this category: a. 
. ..',pollutionprevention assessments; b.,environmental quality asiessments; and c.~cornplian~. . , 

. ,  .audits. . These assessments and audits are only acceptable as SEPs when.the ; '.I .  

. .
-defendadrespondentagrees to provide EPA,with a copy ofthe report; The results-maybe made. . . . .  
available'to the public, except to the extent they colistitute.c0nfidentid:buskes.s. information. .. -

.;:pursuant to 40 CFR Pari 2, Subbpart B., . . I 

: . . .~ . .  . . ,  . 2- . . .  . .. . .  
,.. < . . . . .  . . . . . .  , . 

, .  . .  
' . . a .  -are s+te;natic, internal reviqvs i f  speciiic.pr&esses 

e. . q d  o p e r a h m ~ d information:about oppozhmities to reduce the 
, ' .use,'production, &d. . .generation of toxic and hazardous materials an$ other +es. .To be eligible ' . ' ' 

. . . . .  
.. ' for SEPs;such assessmepts m&t be conducted using 8 recognizeb pollution prevention 

. .  
.. a s s e k e n t  or w&te *tion p r o c e d e  to reduce the liketihood-of!%&e violations. ... . : .. . . .  . :. 

.' :.Pollution prevention a s s , m e n t sye.acceptable as SEPs Without an 'impkmentation wmitinerit 
' 

. .by the defenhVresponden< .Impleme.ntationis not.&quiredbecause drafting implementation, , . 
requirementsbefore the results of an assessment are hO,mis difficult. ,-Further,many of the ' ' .  ,, 

' .'impl&entatiofl recommendations may co&titute'aciivitiei.thqtaie in the.d.ifehciant/-ndent's . .'. ;' 
. .  : ) . . . .  . . . . .own economic interest.. :., ,: , 1 . . . .  . .  

, . .  . , . :  ' . .  . . . .. . .  . . 
. . ,  . . . . , . .  . .  . .  

I , - 'b. . '  &e &vestigatio&: of: the condition of the. .' ' : 

.'imp&ted:&y.asite or aYaciIity regardlessof wliether thesite or facility iS owned or opeiated by ' , . . . . .  
. ._ , . . . . . .  

. .  . . . . . .  , .. . .  . . . . .  . . . . . . .  . . .. ., . .. . . . . 
. . . . . . .  . ,  . . -

. .  . . .  . .  j , 
.. 

,,.. .  
. l o  .ihesefederal agencies.hav&explicit statutoy.autho+vto accept gi&ofla@dand money i& ' . ', 

certain circurnstatps. All projects widthkc federal agencies must &'reviewedar$approved'in , . ;.. 
. .  I .advanceby legal coun%l;inthe agenni,'usua)l:i~eSolici?cl's . .OEce in tho De&&,&&6fthe Interior;. . . .  , ,, .  , . . 

. . )  . ,  
, 

. .  . i_ . . . . . .  .. . . . . . . . .  .. . . ..,: ,. . ... .
> . . . .  .. . , :. 

, . .  
. . .  . .  ..> . , .  '.. . .  . . .. ,- . . . .  . .. . . . . .  . .  . . .  . . . .  . . ;:: .-.:. . . . . .  . .. . . .  . .  . .  
j l  

. .  . . .  . . . . .  . ., ,. . . .  .. ~ . .  . .  
. ,. .  . .  . L .... - . .. "  .. ! .  .. . _ .  . .  . . . .  
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the defendantlrespondent; or threats to human health or the environment relating to a site or a 
facility regardless of whether the site or facility is owned or operated by the 
defendantlrespondent. These include, but are not limited to: ~ investigations of levels or sources 
of contamination in any environmental'media at a site; or monitoring of the air,soil, or water. 
quality surrounding a site or facility. 'To be eligible.% SEPs, such assessments must be 
conducted in accordance with recognized protocols, if available, applicable to the typeof 
assessment to be undertaken. Expanded sampling or monitoring by a defendantlrespondent of 
its own emissions or operations do& not qualify-as~a-SEPto-the-extent-itis.ordinarily .' . ' . . . .  

available as injunctive relief. 
. . .  . .  

:, Environmental quality assessment SEPs may &be performed on the following types of 
sites: sites that are on the National Priority List under CERCLA 5 105,40 CFq'Part 300, 
Appdndi'B;'sites that would qualify for an EPA removal action pursuant to CERCLA §loi(a) 
arid the National Oil and H&dotis SubstancesPol1ution:ContingencyPlan, 40 CFR 5 300.415;-' .. 
and sites for which the defendandrespondentor another party would likely be ordered to perform 
a remediation activity p,muantto CERCLA.§106,RCRA §7003,.RCRA30080 ,  CWA:§ 31 1, : 

. . .-.or:anotherfederal law:.. 
. . .  ." . . . .  - . . . .  -. ..... . . . .  ., . ,  . . . .  ............ ~. . .  . 

'. . c. ce audits ' ' , independent evaluations of a . . 

.defendanG- s&tus GFenvkoninental requirements. Credit is only given 
: for,thecosts associated kthconducting the audit. While the.SEP should require all violations 
' . 	 discovered by the .auditto promptiy.corected, no credit is given for remedying the violation 

. .since persons a& required to achieve.gd m&&,compli&ce .withenvkoKnental requirkents. 
d e  

,' &I:b,~&s.oi s&l.c&mrdunity:" '12 . . :'. . . . . .  
. . .  . .  . . . . . . . . . . . . . . . . . . . . . .  

. .  . . . .  . .  , 

. . ,  .~ . . 

In general, compliance,audits are acceptable as SEPs only~when . .  defendadrespondent i sa  

,6. . .  &.wramental Coropliance Promotion . .  
. , ' .  

. . . .  
i .. .  . . . . . . . 

. .  . ,  . . . 

. , h i iv i r i i&n ta l  compliance promotiod project provides training or technical sbppOrt to. 
ofthe regulated community to: 1) identify,.achieveand maintain compliance 

. .  
'. ....: w e Statuto~i d  regulatory requirements or.2) go beyond compliance by reducing 

the genektion, release or:disposal of pollutants beyond legal requirements. For these types o f ,  
'. .  

. projects; the defendadrespondent may.lack the experience, knowledge or ability td implement:' ' 

: the:project,itself,and, ifso;the defendadrespondent should be r e q k d  to contract with an... . . . .  

..appropriate'expertto develop and.implement'the compliapce promotion project. Akptable  .. . .  . ~ . . . .I .  . 
. . . . . .  . .  . . . . .  .: . .  . . .. 

. .  . .  
I . ,  . ,  . . .  

. . .  ' I ,  For purposesof this Policy, a-smallbusiness is o y ~ e dby'a.personor &other entity that employs. . . . . . . . . . . . . .  
' 

. 100or fewer iniiivjdbls; Small businesses could be individuals;-privatelyheld &@OKtioriS, friimers, 
. . ' landodwners, partnerships &d others. A small commwiity is'one comprised of fewer than 2,500 persons. . .  

. . . 
' 

. ., .:. . , .  I. 
. .  . ,:. : . ,  . I . . 

' . .' ". i z '  Sincmnoit large compahies routinely cqnduct crhplianceaudits, to mitigate &nalties for.such 
. , . ' ' .. audits would reward violatori for performing an activity that most companies already do.. In.contras< 

' . . these audits &&t commonly done by smallbusinesses,perhaps because such audits may be too . .  . . . 
. .  ..: ....... : .  . . . .:. . . . 

. . . . .  . . .. . .. . .  . : :. %::. & .  .,: . 
.:a. . . . . . . . .  . . .  .. . .  

. .. . . . . . .  . .  
. .  . -*,. ...>._C.i ...........i ..... ....-..I..-._.&.NL - .. ....-, i.#. . . .  . .  .. 
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projects may include, for example, producing a seminar directly related to correcting widespread 
. . .  . .  or prevalent violations within the defendad respondent's economic sector.' 

. . . . 

Environmental compliance promotion SEPs are acceptable only where the primary 
' ' impact of the project is focused .onthe same regulatory program requirements which were 

violated and where EPA has reason to believe that compliqnce inthe sector would be 
' significantly advanced by the proposed project. For example, if the alleged violations involved' 

. . . . . . . .' Clean Water Act preeeatment violations, the wmpliiyce promotion SEP must be directed.at ;.. 

ensuring compliance with pretreatrnentrequiiements. Environmental compliance promotion . . . 

SEPs are.subject to special appr0v.d requirements per.Section J below. 
. .  

7. Emereencv Plannine and PreDarednes.- . . 
_ .  

. , '' . , h,emergency planning and preparedness project provides assistance -- such as . . ' '" 

. ,
computefs and software, communication systems, chemical.emission detection and.inactivation . . .  

. . 
, ' equipment, HAZMAT equipment, or training -- to a responsible state or local emergency . : 

. .' ' response or pl&g entity.. This is tcienable these'organi&oG to hlfillthe? obligations'under '. ..' . 
. .  . . . . . .  theEmergencyPlanning .andCo~~~. . . .  .Right-to-Know Act~(EPGRA9.tocollect idforiiiatiori-to- .............. 

assess.the darigee of hizvdouichemicals present at facilities within their jurisdiction, to ~ 

develop emergency response plans, to trah emergency.response @rsoFel and to better respond.
. .  . .  . . .  . . . .  . . . .  . 1  . .  . . .  

. .  . ' . . tochemical spills.. . .  i . . 
. . .  

. . .  ... 

EPCRA requires' regulated sources to provide inforn&on,on chemical production,
. . .  

. . storage and .useto State,Emergency.Response,C.om&ssions(SERCs);Local Emetgency ::. 
. . . . . . . . . . . . .. '.. : . ; P l k g  Committees (LEPCs) &d Local Fire Departments (LFDs). . This enables-statesand . > -

. local comuiities.to ~ l a g. for &d Espond,eff&tiveiy tochemical acciderits-Mii inform . . 

.' .. ,: . .potentially.affectedcitizens,oftherisks posed by chemicals present in theircorxim~ties,thereby 
. . .. .  enabling them to.protect the.enviro&ent or ecosystems which.could.bedimaged by,an accident. . . 

. . 
a . Failureto. comply'with EPCRA'impairs the ability of states'&d:local communities to meet their, .: .,. 

. . .  . .' :obligatio& and places emergency response personnel, the public and the environment at risk 
~ . .  . . . .  , . .fiom a che&cal release. ~ . . .  . .  . .  . . . . . . .. .  . . . . .  . . .  . .  . .  

I , . .  .. . . 
- . .. Emergency planning.Ad preparedness SEPs'are acceptable where the primary impact of 

the project is within the.same emergency planning district or state affected by,the vjolations and . '  ' ~ 

. . . .  
. . . . . ' EPA has notpreviously provided the'entitywith fin:aqcid'assi$ance.for the ske'purposes & the 

' 

.. ' ,  proposed SEP:. Further; this typeof SEP is allowable only,whenthe SEP involves n o n a h  ' 
.:assistance a id  there'are violatioi.ofEl?CRA,or.repoi@ngviolations under CERCLA g 103, or . ". . . .  

.' ' . ' CAA 5 l12(r), or violations of other.emergencyplafming,'spill or.rele&e requiremenk alleged in , . 
. .  . . 

. . . . . . . . .  .- ... . .  .. . thecouipl~t:. . . .  . . . . .  .: .. . .... . .  . . 
. . .  . .  , .  . ;, , .  . .  . .  . . .  . .  . . .  . .  . . . . .  . .  . . . .  . .  . ..~ . . . . . 

. . . .. _ ..8. , Q t h e r T w .  . .: 
I . . .  . , , .. . . . . . .  - .. . .  . . .  . . 

. .  . ' .. : Projects determined by the,c&e team to have enviro&entakmerit which do not fit within .... 
. . . . . . . . .at'least one of the seven categories.above.butthat iue othe~Se',fdlvCoFiitent with dl 2:kzr .... ................, ~ ..... --... . . . .  

1 
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' provisions of this Policy, may be accepted with the advance approval of the Office of 
Enforcement i d  Compliance Assurance.. 

9. Proiects Which Are Not Acceatable as SEPS 

The following are examples of the types of projects that are not allowable as SEPs: 

a. , General public educational or public environmental awareness projects, e.g., 
sponsoring public seminars, conducting tours of environmental controls at a facility, 
promoting recycling in a community; : 

. .  . .  

b. Contributions to environmental research a ta  college or university;. . 
, .  

c. Conducting a project, which, though,beneficial to a community, is unrelated to . . .  
environmental protection, e.g., making a'contribution to a non-profit, public interest, 
environmental, orother charitable erg-tion, or donating playground equipment; 

. . . .d. S t d i e s  or assessments without a -requirement to-addresthe problems identified .: . '  '. ~"-. 

,. in the study (except 3 provided for,in!$ D.5 above>i ' . ., 
. .  

. . 

e. . Projects which the defendanvrespondent will u n d e d e ,  in wholeor part, with 
low-interest.federal loans, federal'conkcts, federal grants, or other forms of federal 

. . , -financialassistance or non-financial assistance (e.g., Ioan'guaraiteis)..~ . . .. 
1 

. . . . . .  

. . . . .  . .  . . 
. .  ~ub~tantialpenalties are an inip0;tant pajt of any settlement for legal ilIldplicy reasons. 

. .'. '.,'Without.penaltieshere would be no deterrence, as regulated entities would have little.in&ntive : 
' .  

'. -tocomply. Ad&tionally, penalties"wenecesw'as a matterof faimess'to thoseregulated entities 
. . .that make the,necess&y expenditures to c.omplyon time: violators shouldnot be allowed to . . 

':. , obtain an economic advantage over their competitors who complied... ,. .  . . . . . .  :, 

. :  . . . 

. .  ,Asa.general rule, the net costs'to'be incurred by a viol.atorin performing a SEP may be ' ' 

' .  
. . . . . .:co&ideredas,one,factor in determining an.appropriate settlement &ourit. In settlements in ' 

. ' 

. .  
. .  - . '. which defexidsnt/rwponde& commit to conduct a SEP, the final settlement penalty must . . . .'. . . . .  equal or exceed either:,a) the economic benefit of nodCompliance~plus'lOpercent ofthe ... . 

gravity component; orb) 25 percent of the.gravity componentonly; whichever is greater.. . . 
. . .  . .  

.... . .~.. ~ .... ~ 

. . .. -. .- . . . . . . . . . . . . . . . . . . . . . . . . .  -~ ...... 
.. . . . . . . . . . . . . . . . . . .  

. .  Calculating the,finalpenalty inla settlement'which includes a SEP is.a five step process. . 
. . ,  .' .Each of the:five steps'is explainid below. The five steps are also sun+aii&d in the penalty. ' ' , 

. . . .  . , . .  
. . ' ,  calculation worksheet attached. . . .. . .  . ~. to this PolicY, . '. .  . . . ' ., 

. . . 
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Step .I: Settlement Amount Without'a SEP 

a. The applicable EPA penalty policy is used to calculate the economic benefit Of 
. . . . .

noncompliance. . . .  

~ 

b.. The. applicable EPA penalty policy is used to calculate the gravity component of the 
penalty. The gravity component is all of the penalty other than the'identifiable economic 

'benefit amount, after gravityhas been adjusted by all.o*er,factors in the penalty policy (e.g., .. . . . . .  

,audits, good faith, litigation coiiiiietations), except for the SEP. 
, 

. . . . 

c. The amountsin steps l.a"and b are added: This.siun'isthe minimmi amopt  that 
would be'necessary to settle the case with0ut.a SEP. 

. . . .  . . . '-2:mum Penalty Amount With a SEP . .  .. 
. .  
' .  ! 

The,minimum penaltyamouht must equal.or exceed the economic benefit.of 
noncompliance p1us:lO percent of the gravity component, or25 percent,of the'graGv component. . . . . .

, ' .  ' 
. . . . . . . . .I ,, only; whi&ivei:is greater. , n eminigumpenaltyamount is calculated-asfollows:­

~. . . . . . .  

a. . .Calculate 10 percent of gravity'(multip1ya o q t . i n  step 1.b.by 0.1): 
. . 

.. b. . -. "Addeconomic benefit (airiokt in.step 1.a) to'a&ou@ in step 2.9. 
.. 

. . c. . .Calculate 25 percent of gravity (multiply amount in step'i.b by 0.25). : . . . . .  

. . , . . d.: . 'Identifythe minim& penalty&oNt:'the,beater of step 2.c or step 2.b.I3. . . .. .  . .. . . . . . 
, . . - , . .  . .  

. .  . .Steu 3. Calculate the SEP C& . . .  : , .  

. .  . .  . . . . . .  . . . .  . . . .  ..... 
. . . . . . . .  . . . .  

... 
. .  ~ The.netpre&nt after-tax-coitof,theSEP, hreinaftei calledihe "SEPCOST," is the .' ;. 

. . 
, . , . 	 i '  . . m k m u m  'amoui~tthat EPA may 'take into cogideration.in deter&ing:& appropriate penalty . :,

. .  ' ;. , miiigatidn for perfonna&e of a SEP;: .In order tofacilihte evaiuition'of,the SEP COST'bf a . ~ . . 
.. proposed projecc the Agency has developed a computer model called There are 

three types of costs that may be associated with performance ofa SEP(which are entered into'the . '  

. .  , . .  
. ,,. 'PROJECT.mode1): capitd co& (e.g;;eqApment, buildings);' one-time nondeprei$able Costs 

.. ' . . (e.g:, removing contaminated materials, purchasing .land;deve1oping.acomplianci promotion
. . . . .  ~. . . . .. . .  . .  . . 

. .  . .  .. .. 
' . . .  . . . . I 

. . . . . . .  
. . . . . , .  . 

.. : 
+ ' 

. .  ~. . .  
. .  . . . .  

. .  . .  . .  . .  . . .  
. . . . . .  . . 

- ...................... 
. . . . . . . . . . . .  '3 Pu-uant'tq.the.February'1995Revised Interim Clean-Water-Act'Senlement~P~n~l~Pol~~, . .. . . .. . . ,  . . .  section

.' 
. V,a smaller minimum penalty aiiount may be allowed for a muni.cipality,.,. .. . . .  . . .  . . . . .  . 

. . . .  . . .  .. .. . . .  , . .  .... .:, . . . . . .  
. . . . . . 

. . .  : l4 'Acopy of the PROIEdTcqmp r.piogram.sofhvyeand PROIECT User's Maquai may be ' ' 
' 

. purchased by calling that National Technology Information Serviceat(800) 553.6847, an "gfor; . , . ,' .  ' .  . ' 

Document #PB 98-500408GE1,or hey may be downloaded from the World Wide W e b k  ... 

llh~~://www.e~r..~~./oit-rY'model~S'., . . . . .  . &  . . .:>,. . ..., . . . . . . . .  , . . . . . . . .  
. . .  . ,  . . . .  . . .  ,.. . . . .  

. . , . I .  . . . . . .  .~':..~... . .  , .. . . .  . .. .  . .  : . .. .:;. I . ... .  . . .  
.,.- .....j - . ,~I r>.:, '... , I .:i> < . . 

... :.>.... .:,:.\. .  . . . . . . . .  . .  
_ i  . . . . . . . . . .  , . . . . . . . . .  .. ._.:. ,*>?.., .... ..i . ., . . . . . . . .  . . . . . . .  . .  . . . . . .  . . .. . . . . . . .  . . . . 
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seminar); and,annual operation.costs and savings (e.g.,'labor, chemicals, water, power, raw . .  
materials).15 . .  

. . . .  

To use PROJECT,.the Agency needs reliable estimates of the costs associated with a 
defendantlrespondent's performance of a SEP, as well as any savings due'to such faitors as , . ' 

energy efficiency gains, reduced materials costs, reduced waste disposal costs, or &creases in. 
productivity. 'For example, if the annual expenditures in labor and materials of operating a new 
waste recycling process is $100,000 per year, but the new process reduces existing hazardous 
waste disposal expenditures by $30,000 per year, th_e.net'costof $70,000 is entered into.the 
PROJECT model (variable 4). . ' . . .  . . .  . ,  . .  

. 

In order to& the PROJECT model properly (Le., to produce a reasonable estimate.o f  the' 
'net present after-@.cost of the project), the number of years that annual operation costs or 
savings will be expended in performing the SEP must be specified. 'At a minimum, the 

. .  . .
defendadrespondent must berequired to implement the project for thesame nu@berof years' ' . 

. . . .,ped in the PROJECT'model calculation. (For example, if the settlement agreement requires the . . ' 

. . . . .  ',defendanthespOndentto.operate the SEP,equipmenifor two ye&, two.years'shouldbe entered .a. . ' 

the.input for:number of years of annual expense.in-the-PROJE~-T--model;)--Ifce* costs or. .............. . 
'savings appear.speculative, they should.not be entered into' the PROJECT model. The PROJECT 
.madel i s  the primary 'methodto dete&e the SEP'COST-forpurposes'of,negotia&g . , . .  . .  .. : . . . .  . .settIementsi'6 ' . .. . . . .  . . . . 

. , . . .  
. . . 

EPA does not-offertax advice on whether'a regulated entity'may deduct SE? . .  . . . 

. . expenditures from its income &es. If a defendadresponderit statesthat itwill not deduct,.the' 
,. ,  

. .  cost of.a~SEP,f?Omits &xes imd it is willing t o , ' c o w t  to'th$inthe settlement,docuinent, and'' I .I 
. .  .,..provide the Agency with certification upon.completion-oftHeSEP.thatit ha.3 not deducted the , .  .. .' 

. .  ,SEI?expenditures, the.PROJECT.mode1calculation should be adjusted'to cdcdate theSEP"Cost. 
. .  .-,yhhouireductio& fortax&:This is a simple adjustment to the PROJECT'model: jusienter a '  ' ' . . 

' ' . .  zero for variable ?.,the marginal tax rate,' If a bainess is not willing to make.this commitment, . . . . .. . .  . . . . . . .  . . .  . . . .. .  
i . . 

. .  . . . . .  . . . . . .  
. . . .  . . .  . . . . . .  . . . . . . . . . . .  . . . . . .  . . ..'Is The PROJECT calculatedSEP Cost is a &onable estimate, i d n o t  ari exac: after-tax . . . . . . . . . . .  

calcu1ation:PROJECT d&s not evaluate the potential for market benefitswhich may accnie with the . . .  . 
.: , '  

:performake of a SEP (e:g., increased sales ofa produc< improved:corporate public image, or improved. , . ' 
.. .,employee morale). Nor.d&s it thecosttothe, . - .. .  

Agency for oversight of 'the SEP. ndant/ respondent ' ., ', . . .  
who'd&s.not'propose.aSEP until late in the settle be &onside&din. .' ": ' ' . . . . . . .  

. . .determininga mitigation percen .- ~< .. .  ...... . ... . . .  . , .  . . ,  

'16 See PROJECT u s d i i  e PROJECT model &p& inippropriate'toa: . .. - . .  . . .I 

particul+f fact.situation,EPA Headquarters'shouldbe'consulted to identify an,altemativeappioach. .For . : ' ... 
example, PROIECTdoes not rea;liIy.catculatethe Eost of an acce~eri+ ajmplianii SEP. hi cost of . . . .  

,such a. SEP is only the additional cost:asswiated with aoing the ..:~ ..... -. project eafIy.(ahead'ofthe.&gulatory . . . . .  . .  

.... . . . . . . .  . . . .  ' . .requirement) and it needs.tobecalculated in a.slightlydifferent m h e r ,  e O f f i e  . .
Enforc'emeht how to calculatethFto-5 of sit 

. . . .  . . . . . . . . . . . .. ,  - . .  , . , . ,  
. . _  . .  

, . .  . . .  . .  
; . . . .  

. I. . . . .  - ........ 1:;. . . , . _.- :. ' . . 
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the marginal tax rate in variable 7 should not be set to zero; rather the default settings (or a more 
precise estimate of the business' marginal taxrates) should be used in variable 7. 

If the PROJECT model reveals that a project has a negative cost during the period of 
performance of the SEP, this means that it represents a positive caSh flow to the 
defendantkspondent and is a profitable project. Such a project is generally not acceptable as a 
SEP. If aproject generates a profit, a defend~vrespondentshould, and probably will,-basedon 
its own economic interests, implement the project. While EPA encourages regulated enfities to 
undertake environmentally beneficial projects .that &e economically profitable, EPA does not 
believe violators should receive a bonus in the form of penalty mitigation,to undertake such 
projects as part of an enforcement action. EPA does not offer subsidies to complying companies 
to undertake profitable environmentallybeneficia1,projectsand it would thus be'inequitable and, 
perverse.to provide such subsidies only,to violators. In addition,'the primary,goal of SEPs is to 

. . secure a favorable environmentabor public health outcome which would not have occurred . ., ' . 

ferthe enforcement case'settlement. To allow SEP .penalty.mitigationfor profitable projects 
. .

,would thwart this goal.I7 , '. . . . 
. . 

. .. . .  . . .  
. .-tion Percentaee and then the Mitimtagn A m o ~  -. .. - .... . . .Steo 4: D m e , t h e  SEP t . 

' . .  Y 

.. 
. .  Step 4.a: Mitigation Percenta'PS..Afterthe SEP COST has been calculated, EPA should ' .  . , ' . 

determine what.percentage of that cost may be applied & mitigation against the.amount EPA 
would'settle for but for:the SEP; The quality of the SEP should-beexam'ined as to whether and 
how effectively it'achieves.eachofthe.following &factors listed below. (The.factors me not . , 

listed in'priority order.), . , ., ... . . 
. .  . .  . . . . . .  . . ,  

. i  . .  
' .  a to the Public or En nt at L a r ~ g  

. .  .......:While all SEPs benefit public h d t h  01'' . - ~  . .  
. . . . .  

. . . . . . .',:quantifiablereduction inLdischarges of pollutants to the environment and thereduction in 
.. risk to the genekil public. SEPs &io will perform well on this factor tcvthe extent they . ' 

res,ult in significant +d, to the,extent'possible, measurable progress in protecting and - I  

restoring ecosystems (including wetlmdsqd endaggered species habitats).. . . . ,  . .. . . .  

a .  Imova t i v w.. SEPs which perform well on.this fictor will further the development,. ..
' , . . . .implementation, or dissemhktion of innovative piocesses, technologies, or methods 

. .  which'more effectively: :reduce the generation; release or disposal of poilu&&; coxisewe : 
. . . .  natural resources; restore and protect ecosystems; protect endangered species; or promote . . . .  

. . . 

. . .  complike.  This includes . "technology forcing" techniques which may establish new . .  . 
. . ' . regulatory "benchmaiks." . .  . .  

. . 
, . .  I . . . . . .  . . . . . .  : . . . . . . . . .  . .  .. .. -- ............. ............... ... .... 

. . , .  . .  . .  . . .  . . 
. .  . . .  :: . .  

. . . . .  . . .  . . , . .  . . ' The penalty mitigation guidelines provide that the amountof mitigation.shou1dnot e x 4  &net ' ~ . ' ' 

cost of the proje'ct. To provide penalty mitigation for profitabb projects would be providing a credit in. . 
. . . . .  .. , . . .  

, . excesof net costs. ' . . . 
. ,  . .  . , .  . ,  . .  .. . .  . . . ... . . . .  . . . . . . . . . . .  ~. . . . .  . . ... .. .  . . . .  

. . 
. . .  

. . .  ... - .  ......... . ... . .  
;. . ; . .-. . . . . . . . . . . . . . . . . . . . . . .  , . .i .i ! 
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a 	 Environmental Justice. SEPs which perform well on this factor will mitigate damage or 
reduce risk to minority or low income populations which may have been 
disproportionately exposed to pollution or are at environmental risk. 

a' -.' SEPs whichperform well on this factor will have,beendeveloped 
. .

taking into consideration'input received from the affected comniunity. No credit should 
. . .  be given for this factor if the defendant/respondent did not actively participate in 

. . soliciting and incorporatingpublic input into the SEP. . .  , . . .  

a 	 Multimedia Impacts. SEPs which perform well on this factor will reduce emissions to 
more than one medium. 

. .  
. Pollution Preventiw. SEPs which perform well on this factor will develop and 

implement pollution prevention techniques.antipractices. . .  .... 
. . .. ' ,  

The better the performance of the SEP under eachof these factors, the higher the 
'appropriate mitigation percentage. The percent of penalty mitigation.is.within.EPA'sdiscretion; ,. ' 

. .  there is no presumption as-tothe correct.percentage'of-mitigation;;. .  -The-mitigation'percentage.'.-, ........... 
should not exeeed~8Opercent of the SEP-COST,with two exceptions: . ' 

. . 

. .  . . . . .  . .  
:(1) For small'businesses, govehnent agencies or entities, and non-profit organizations, 

.' .this mitigation percentage of the SEP COST'may be'set as high as 100 percea: if the 
defendadrespondent can demonstratethe project is ofoutstanding'quality. ' . . 

. . . .  I 

. .  . . 
' . , . (2) For any defenhdespondent, if the.SEP 'implements pollution prevention, the . 

. mitigation percentage,of the SEP COST may be set as high as'100.percent if the. . . . .  
' . # 

. .  
.: . . .  

I ..; defendandrespondent demonstrate that the project is'of o'utstadding quality. ' .' . . .  
1 .  

. . .  . . 

. . . . .  If the government must allocate significant resources to monitoring'andreviewing the';< . I .  

., .implementationof a project, a lower mitigation percentige of the'SEP COST may be..appropnate.' 
. 

. .  .' In admkskative enforcement acti0ns.h which there is a statutory.limit (Comedy­
' 

, called ''caps:)on,the total maximum penalty that may be sought in a single.action,.thecash 
. .  ,penriltyobtained plus the amount of penalty mitigation credit dueto the SEPs shall not exceed,. . 

thelimit. ' . ~. 

. . .  . . .  . . . . . .  
, .  . . . .  

~. SteD 4.b . . .  The SEP COST '(calculated pursuant to step 3) is !. . ' 

'multipliedbythe-tep 4.a) to obtain the SEP mitigadon amount, which is 
the .amount of.the SEP......cost that may.be'used,inp o t e n t i i  mitigating.the.prelirninarysettlement ............... -:.. ...... .......... i__. . .  . .penalty'. " ' /  . ,  . 

.~ . 
, , 

. - . . .  
. . . . . . .  

I 
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SteD 5: .Final Settlement Penal& 
. . 

5.a. The SEP mitigation amount (step 4.b) is then subtracted from the settlement 
amount without a SEP (step l.c).. 

5.b The greater of step 2.d or step 5.a is the minimum final settlement penalty 
allowable based on the performance of the SEP. 

.. ,~ . . . . . . . . .  .-

F. LIABILITY FOR PERFORMANCE 

. Defendantslrespondents (or their successors in interest) are responsible and legally 
liable for ensuring that a SEP is completed satisfactorily. A defendanthespondent may not . ' 

transfer this responsibility and liability to'someone else, commonly called a third party. Of .':. 

course, a defendanVrespondentmay use contractors or consultants to assist it in.implementing a. . . 

SEP." . .  
. . .  ~. 

.. . .  

. .  . . . . . . .  ~ . .  . . . . .  
. .,G. OVERSGIFTAND DRAFTINGENFORCEABLE SEPS : -

. .  . . .  . .  . .  
The settlement.agreement'shouldaccurately and conipletely describe the.SEP. (See : 

related legal guideline 4 in 9 C above.) It should describe the specific actions to be performed by. .  . 
, 

.+e defendadrespondent and'provide for a .reliable and objective means to verify that the 
. . . .  defendadrespondent has timely"comp1eted'theproject: T h i s  may.requjre the . . .  

defendadrespondent to.submit periodic reports to EPA. The defendintkespocdent.may utilize 
"' an outside auditor to:verify'perfom.ance, and.the defendanthespclndentsh,ould.demade 1 ' 

respbnsiblefor the cost of any .suchactivities;' .The.defendant/respond&t remai& responsible for .'.. . . .  

..; .:. . 
1' ,the.qu$ity'and timeliness of any actioas performed.orany reports prepared.0; submitted.by the . , 

. .  
. . ..~, ' auditor. A f i d  reportckified by an appropriate corporate.official; acc.e,p~~le ' t~-EP~~T;'and 

... evidencing completi&of.&e.SEP and.documentingSEP expenditures, should be required.: . . . .. .  . . . . . . . .  . .  . .  . . 
,.' . TO the extent feasible, defendkdrespondents-should be-required'toquantify.the benefits. , . . 

. ~ associated with the proje&and provide EPAilith areport s e k i g  forth how the benefits were: ' *  . : 
. . 

. . . .  1 . me&ured or estimated. The defendantlrespondentshould agree that whenever it publicizes . . . 

a SEP.orthe results of a SEP, it will state in a prominent manner that the project is be& 
. . .undertaken i s  pa9,ofthe settlement of ab enforcement action. " . ,  . 

. . 
. .  . . . . . .  . .  . 

... . .  . . . . . .  ~. 

The drafting of a SEP will vary depending on whether the SEP is,beingperformed as part. 
. . .  ~~~ . ...of an adrninistrative'orjudicial.enforcement~tion.:SEI3with,long implementatioh schedules. . . .  ..-: 

... .I.. . . . . .(eg;,"18 monthioPlonger):SEPs-which req*e,EPA review and comment im interh milestone ' . . 
. . . . .  . . .

activities, and other complex SEPS may not be appropriate in. administrative enforkment 
. .  . . .  . .  . . . . .  . . . , ,. . . .  . .. .  . . .  : . . . . . . . . . .  . . . . . .  . 

. . . . . . . . . .  . I  . .  . ~~~. . .  . . .  . . .  

Is Non-profit orga&zations,'such& uniwnities and pubkinterest groups; m y  function,as ' .__.---...---. ....... -_ ...-..- . . . . . . .  . .  . . .  . I  

.~ . . . . . .  ; rcri~cronorconsultants.'.".'. :. .. . . . .  . - .  . .. .- . .  
,? . . . . . .. ., . . .  . . . . . . . . . .  , _ .  

. , . . . . . . . . . . .  . . ,  
. . . 

:. .  . . . . . :. .  
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actions. Specific guidance on the proper drafting of settlement documents requiring SEPs is 
provided in a separate document. 

H. FAILURE OF A SEP AND STIPULATED PENAL,TIES 

If a SEP is not completed.satisfactorily,'the defendktkespondent should be required, 
pursuant to the terms of the settlement document, to paystipulated-penalties for its.failure. . - . --~: 

. . Stipulated penalty liability should be established for each of the scenariosset forth below as 
appropriate to the individual case. 

. .  

1. . Except.asprovided in paragraph 2 immediately below, if the SEP is not 
. 	 completed satisfactorily, a substantial stipulated penalty should be required: Generally, a 

substantial stipulated penalty is between 75 and 150 percent of the amount by which the 
settlement penalty w&, mitigated on account of the SEP. . . , . . .  

\ 2. .If the SEP is not completed satisfactori1y;but the defendanurespondent: 
. _. . - . .... - a) made good faith and timely efforts.to-comprete.the'project;aiidb)-certifies;:-' :. 

'With supporting documentation, that at !east 90 percent of the amount of, 
money which was required to be spent was expended,on the SEP, no stipulated . ' . 

. .penalty is necessary., . , . .  . .  
. . 

-,, . 3. . . ,If the SEP is satisfactorily.cornpleted,but the defendanurespondentspent less. , ' . .  
than 90 percent ofthe amount of money required to be spent forthe'project, a small. 
stipulated penalty should be required..'Generally,a small stipulated penalty is between.10 . .  .
and 25 percent of the ainowt by which thesettlement penalty wivmitigated on,account 

, . . : . .  . .
,oft&. SEP. . ,  . . 

. .. 
. . 

. . '4. 'If the SEP,issatisfactorily Completed; and the defendaqthespondent spirit at least 
90 percent of the amount of money required to be spent for the;p?oject, no Ftipulated 
penaltyisnecessary. . ~ 

. .  
. . .  . .  

. . The determinations ofwhether the SEP h& been satisfactonlycompleted (i:e., pursuant : 

' . to the terms of 'the agreement) and whether the defendanurespondenthas made good faith, 
timely effoi.to.implementthe SEP should be reserved to the' sole discretion of EPA, especially 

_. ' in administrative actions in which there is often no formal dispute resolution process. 

. . 
. , 

. .  .. .. .. .- , .  . . 
~ . . .  

. . . .. . .  . .  ... . . .  . . . .... , . . 

. .. . . . .  
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I. . COMMUNITYINPUT 

In appropriate cases, EPA'should make special efforts to seek input on project proposals 
from the local community that may have been adversely impacted by the violation^.'^ Soliciting 
community input into the SEP development process can: result i.n SEPs that better address the . .  

needs of the impacted community; promote environmentaljustice; produce better community 
understanding of EPA enforcement; and improve relations between the community &d the, 
violating facility. Community involvement in SEPs may be most appropriate in"c&eswhere the. -. . . . .  

range of possible SEPs is great and/or multiple SEPs may be negotiated. 

When soliciting community input, the EPA,negotiatingteam should follow the four 
guidelines set forth below. 

. . .  
. ,  

. . . . ' 1. Community input.should be sought after EPA knows that the defendadrespondent is' :-. 
interested in doing.a'SEPand is willkg to seek community input, approximately how ' , 

' '  much money may be available for do'inga SEP, and.that settlement of the enforcement 
. .... . action is.likely. 1fthese.conditions ire not-satisfied,EPA will have very little,infomiation~.. 

, . ,  

to provide commuiities regarding the scope of possible SEPs...- : ... -, .:. . . . . . . . . . . . . . . . . . . .  .......... - ..... , . . 
, .  . , . 

2. .TheEPA negotiating team should *e both informal and formal.methods to contact the .. 
' I-cal commuhity. Infonqd nie&ods may involve telephone Calls to local c o k u n i t y  . ' 

' org&tions, local churches; local elected leaders, local chambers of commerce, or other 
:. groups. Since EPA may not be able to identify all interested community groups, a-public

. . 
' . notice in a I O C ~ Inewspaper maybe appropriate I , . . , 

. .  . .  
. . . . . . . . . .  . . . 

. . 3. To.ensure'that co&unities have ameaningfid opportunity to participate,,the EPA. .' 
, .  negotiating team should provide.jnfoimation,tocommunities about what SEPs a&; the 

'opportunities hd.li&ts of suchprojicts, thC;confidential,n.a&e of settlement , . 
' . .: .' . '  negotiations, and the re&or&ble possibilities and.limitations in the current enforcement 

'

action. .Thiscan be done by holding a public meeting, usually in the evening, at a.loca1'. .  
, ' 

,school or facility.. The EPA negotiating team may wish to &community outreach 
-'expertsat EPA or the Department of Justice k conducting this meeting. Sometimes'the . 
.defendadrespondentmay'play an active role at this meeting and have its own experts ' 

> 

. .  assistin.theprocess. . . . . .  
. , .  

. . . . 

' .4. After,the'initial public meeting, the.extent bf cor@~unityinput.and participation in the' 
. .  .. SEP.development process will have to.be determined. The amount of input and . 1 

participation is .likelyto vary with each case. Except in extraordhary circumstadces and 
with agreement ofthe parties,'represe ................ . . . . . . . . . . . .  ., . , . . . . . . . .  . .~ _ _  .... ....... .--- . .  v i s  of community-.grirp:.-ui1..not participate-. :-. ........ 

,. . 
. . . .. .. .  

. .  , . . . . .  . .~~ 

. . . .  

.Incivil judicial k e s ,  the Department ofJustice already seekspublic comment on lodged cbnsent. ,. 
. . decrees ihrough aFederal Register notice. See 28 CFR 550.7. In certain administrativeenforcement 

actions, @ereare'also public hotice requirements hat are followed.before'asettlement is'finalized. see'. 
. .  40 CFR Dr-: 22.-* -' . , :  - ,  . . .  . .  . .  . . 

. .  
. . 

. . 
. . . . .  * . . . . . .  . . . . . . . . . . . . .  . . . . .  ,. . . .  .~ , .~ - : 
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directly in the settlement negotiations. This restriction is necessary because of the 
confidential nature of settlement negotiations and because there is often no equitable 
process to determine which community group should directly participate in the 
negotiations. 

J. . EPA PROCEDURES 
. .  . . . . . . . . . .  

. . ~ 
1. Approvals 

. ,  

The authority of a government official to approve a SEP is included in the official's 
authority to settle an enforcement caseand thus, subject to the exceptions set forth here, no 
special approvals are required. The special approvals apply to U.administrative and judicial. 

. . .enforcement actions as follows: 

. . a. . .Regions in which a SEP is proposed for implementation shall be' given +e , 
. .  .... . ,. . 

. .  opportynityto review and comment on the proposed'SEP.. .  . .. . .  _........ . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . .  . .. . . . . . .. .  . . . . .  ... 
- ~ d. In ail cases in which a project may not fully coinply yith the.provisions ofthis , . 

. ' Policy (e.g., see footnote l), the SEP must be approved by the EPA.Asskant . , . . 
' ' Administtitor for Enforcement 'and Compliance Assurance. If a project does not . ,' 

. . . .  
' . fully comply with all of the legai'gtidelines in this Policy, the request for 

approval must set forth a legal,&alysis supporting.the. conclusion that.the pioject ' .  

. . .  . .  ' .  ' is within.EPA's legal authority aid is not,otheiwise'inconsistentyith law. . .  . . .  
* .  .. <'. . . . . .' 

c, ., , In all cases in which aSEP would 'involve~activitiesoutside the United StaiSi;the 
. . '  . . . -': ...... SEP must.be approved in'advimceby the.Assistant Administrator a&,'forjudicial' 'i ; . 

.. . . . .  .- ' ::cases only,.the Assistant Attorney General for the-Environmentan6Natunl ... .  . .  
:. Resources Division of the D e p k e n t  of Justice. 

. . . . .  ,'d. . . In all cases in which anenvironmental compli&ce promotion project.(section . 
. .  

. . . . . . .  D.6)0r.aproject in the "other" category (section D.8) is contemplated, theproject .. 
~ .. must be approved advance by the appropriate ofice in OECA, unless otherwise 

. . . .delegated: . : . . . .. . 
. . .:. . 

. .  . . .  
. .  

. . ': 2. -tionandC& ent'al' 
I& 

. . . . .  
. . 

. -
1 

. . .  
. . _ _  ... in which a SEP.is,~includedIn each cise as p+rt of a settlement, &.expl&ation ofthe,SEP. .:. ....... 1.. .., wth sup&&ng materids (i@luding the PROJECT model printout, where applkable) must be 

. .' ' included aspart of the c&e' file. The expl~at ionof the SEP should exp1ihho.w the five steps 
: set forth in Section A.3 above have been used to evaluate the project and include a description of 

. .. .  ' . .the expected benefits associated With'the'SEP:. The.expl&tion~m&t include a description by the 
. . . . .enforcement attorney of how ne& and the other legal guihelineLiue satisfied. .:. . ;. .  ' . ~ .  . . . . .  . . .  . . .  . . 
I 

, .. . . . . . . . .  .. . . .  . . ., . .  . .  . . . .. . . . . .  . . . . . . . .  . .. .  . . . .. . .  ... . . . . . . .  . . .  . . .  . . . . . .. . 
. . . . . . , . .; . . , .  . . . .  
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Documentation and explanations of a particular SEP may constitute'confidential 
settlement information that is exempt from disclosure under.the Freedom of Information Act, is 

. . ~ outside the scope of discovery, and is protected by various privileges, including the attomey­
client privilege and the attomey work-product privilege. While individual Agency evaluations of 
proposed SEPs &e confidential, privileged documents, this Policy is a public document and may 
be released to anyone upon request. 

This Policy,is primarilyfor the use of US.EPA .enforcementpersonnel in settling cases. 
EPA reserves the right to change this Policy at any time, without prior notice,. or to act at 
variance to this ?olicy. ' This Policy does not create any rights, duties, or obligations, 
implied or otherwise. .in any thirdparties. 
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ATTACHMENT 
. .  

SEP PENALTY CALCULATION WORKSHEET 
This worksheet should be usedpursuant to section E of the Policy. 

Speci$c Applications of this Workrheet iy  a Case Are Privileged, Confidential Documents.. 

STEP I AMOUNT 

STEP 1: CALCULATION OF SETTLEMENT AMOUNT WITHOUT A SEP. 

1.a. BENEFIT The applicable penaltypolicy is.used to calculate the . 
' .. , economic benefit of noncompliance. . 

I .b. ,GRAVITY: The applicable penalty policy is used to calculate the 
gravity component of the penalty; this is gravity after all adjustments 
in.the applicable policy. . - ........ ....... . . .  

-. . . . . .  . . 
l:c. -1 SEnZEMENT AMOUNT without a SEP~~Sum~of~.step.l:aplus 1 .b.;.-:.l~$::::-:. -. . . .  
STEP 2: CALCULATION OF THE,'MINIMUMPENALTY AMOUNT WITH.A SEP ' . . . .  

2.a. 10% of GRkVITY: Multiply amount in step '1.b by.0.10 $ ' , .  . 

2.b BENEFIT PLUS 10% of GRAVITY: Sum of step 1.a plus step 2.a. $ :  : 
~~~~~~~ ~~ ~ ~~~ 

2.c. 25 % of GRAVITY: Multiply amount in step 1.b by 0.25. ' $ .  . ' 

. .
2.d . ~ 

MINIMUM PENALTY AMO'UNT; Select greater of step 2.c or step . . '$ ;, , . 
21b. 

'STEP 3: CALCULATI,ON OF THE SEP COST USING.'PROJECT $ 
. .  

. MODEL. 

STEP 4: CALCULATIONOF MITIGATION PERCENTAGE .AND MITIGATION . 
AMOUNT. . .  . .  

4.a. SEP Cost Mitigation Percentage. ,Evaluate the project pursuant to the YO . .  . .'. 6mitigation factors in the Policy.. Mitigation percentage should not 
. . .  exceed 80 %unless one of the exceptions applies. 

... .-

................. -.... 

. . . 
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. .  

\ 
\ . ~  . . .  , .  . -. . .  

....... , .~ . .  . . .. . . . . . . .  .... ..... -. -~. .. 
. .  ... --_............ . .. -...,. . . . . ...." ... . . . .  . . .  

. : . . . . .  ~ . . .  . ,. ,. .. . . .  . . .  . 
~1 .. . . . . .  . . . . . . .  . . . . .  ..:.;.* ........................... .$>.:. .,,<+.F;.;.-. .2. >.-: *i.: ,.~-G, 


	Memorandum
	1. Background
	2. Pollution Prevention and Environental Justice
	3. Using This Policy
	Applicability
	SEP Policy


