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MEMORANDUM 


SUBJECT: 	 Interim Guidance on Notice Lettera. Negotiations, and 

InfprrnationRx*ange 


FROM :- Assistant Administrator 

TO: Regional Administrators 


I. INTRODUCTION 


The Superfund Amendments and Reauthorization Act of 1986 

(SARA), which amends the Comprehensive Environmental Responae,

Compensation. and Liability Act of 1980 (CERCLA), maintaina the 

importance of a strong Superfund enforcement program,.l In 

particular. SARA emphasizes the importance of entering into 

negotiations and reaching settlements with potentially

responsible parties (PRPs) to allow PRPa to conduct or finance 

response actions. SARA generally codified the Agency'a Interim 

CERCLA Settlement Policy but also established some new 

authoticies and procedures that were designed to facilitate 

settlements. 


A fundamental goal of the CERCLA enforcement program is to 

facilitate voluntary settlements. EPA believe8 that such 

settlements are moat likely to occur when EPA intcracta 
-	 frequently with PRPs. Frequent interaction ia'important because 
it provides the opportunity to mhare information about a rite and 
may reduce delays in conducting response actions caused by the 
lack of eonmunication. Important meehaniams for promoting
interaction and faci1i.tating communication between EPA and PRPs 
include imsuing notice letters, entering into negotiations, and 
exchanging information with PRPa. 

1 CERCLA of 1980 as amended by SARA of 1986 is referred to 
in this guidance aa CERCLA. 
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This guidance replacer the October 12, 1984 guidance on 

"Procedures for Issuing Notice Letters" and tho October 9 , .  1985 
guidance on "Timely Initiation of Responsible Party Searchos,
Irsuance of Notice Letter.. and R.10are of Information." a 
Although certain procodures and tho timing Of VariOU8 8Ctidti.8 .-
have been modified, this guidanco rotains many fundamontal 
arpects of the Octobor 12. 1984 and Octobor 9, 1985 guidanc.8.
In particular. this guidanco re-emphasizes tho importanco of 
timely issuance of notice letters and the oxchange of information 
botween EPA and PRPs. In addition. this guidanco incorporatos a 
moratorium and "formal" period of nogotiation (roterred to 8S a 
nogotiition moratorium) into the sott~omontproco8s. SPA'. 
commitment to carrying out those activities is crucial for 
supporting our fundamental goal of facilitating nogatictod
rettlements. 

. .  

11. PURPOSE AND SCOPE OF GUIDANCE 


The purpose of thir guidance is to asrist tho Rogionr in 
ostablishing procedures for the issuanco of notice lettors to 
PRPs. for the conduct of nogotiations botwoon BPA and PIPS, and 
f o r  the exchange of information botwoen EPA and PRP8. 

. . .  

This guidanco addresses the use of'both "gonoral" and 

"special" notico letters .for romoval and romodial actions. 

Special notice letters differ from goneral notico letters because 

special notices trigger tho negotiation moratorium. .Tho 

negotiation moratorium is thb.period of.timo whore a moratorium 

is impored on cortain EPA actions and a poriod of "formal" 

negotiations is ertablished between SPA and PRP8. 


Use of both gener81 and spocial notico lottors .are :" ' 

dircrotlonary. Howevor, tho Rogionr aro oxpoctod tO.iS8UO 
general'and spocial notices for tho'va8t majority of romodial 
actions. 'Such notico~lottorswill bo issuod for romodial 
invostigations/feasibility studios (RI/?Ss) and romodial 
designs/romodial actions (RD/RAsl. Although it.is gonorally

approbriato to issuo a "romoval notico" for a11~'romovalactions,

tho Rogioru ero not exgoctod to invoke the 8122(0) 8pOCial notice 

procodures tor most romovals. 


' This guidanco also addrosses tho timing, duration, and 
conclurion of tho nogotiation moratorium. ?inally, thi8 guidance
discuss,os the procoss of information oxchango botwoon EPA and 
PRPS, including roquo8t8 for and releasom of Sito-Spocific
information. 

I These guidances wore issuod undor OSUER Diroctive Numbers 
9834.- .*nd9834.2, rospoctivoly. 
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111. STATVTORY AUTHORITY' 

A .  SETTLEMENTS 

Sections 104 ( a ) ,  122(a), and 122(e) ( 6 )  authorit. sett'lements '-

and establish certain conditions for allowing P I P S  to conduct or 
finance response actions. Soction 104(a) authoritos EPA to ontor 
into an agreement with PRPs to 'allow PRPs to conduct or financo 
response actions in accordance with Sl22 i f  EPA detorminos that 
the PRPs will conduct tho response action properly and promptly.
Under SlOQ!a), PRPs cannot conduct the RI/FS unloss EPA 
determines that tho PRP is qualified to porform tho RI/FS ,  EPA 
contracts with or arranges for a qualified person othor than the 
PRP to assist SPA in oversoeing and reviewing tho RI/?S,  and tho 
PRP.agrecs to reimburse the Fund for the costs EPA incurs in 
overseeing and reviewing the PRP's RI/PS. 

Section 122(a) similarly authoritor EPA to ontor into 
agreements with PRPs to perform response actions if BPA 
detormines the action will be conductod properly. Section 121(8)
also provides for EPA, when practicable and in tho public
interest, to facilitate settlements with PRPs to oxpedite
effoctive remedial actions and to minimizo litigation. 

Section 122ce)( 6 )  provider that no,PRP may undertake any
remedial action at a facility whero EPA or a PRP pursuant to an 
administrative order or consent decrro undor CERCLA has initiated 
an RI/PS unless the remedia1:action has been authoritod by EPA. 

8 .  SPECIAL NOTICE PROCEDURES AND INFORHATION RELEASE 

Sections 122(e) and 122(a) contain provisions rolating to 
the special notice~procoduresand tho reloare of information to 
PRPs. Section 122(0) provides for BPA to utilito tho spocial
notice procedures i f  EPA determinos that a poriod of nogotiation
would facilitato an agreement with PIPS and would expedite
ramedial actions. Section 122(0) also providos.:for EPA to 
reloaso cartain information to PRPs.  Such information includos, 
to tho oxtuat available, tho names and addresses of other PIPS,
the volumo md naturo of substancos contribufod by oach P I P ,  and 
a ranking by volumo of the substances at tho facility.* In 

. a  Congross rocognirod that there may be limitations to the 
availability of information at early ph8S.S of tho rosponse
action. In particular. Congress not06 that tho M / F S  ipecial
notico neod not bo aCCOmp~niOdby information on volume and 
naturo of waste and ranking if this information is not available 
at tho start o f  tho Rt/FS. A soparato notice and information 
relsase should bo providod for privato parties who actually
conduct the remodial action and information on volumc~~~~,paturoand 

ranking of wastas should be mad. availablo rou.tinel,y.&,:%his 


., "I' ..5 -I 
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addition, this soction provides for EPA to mako such information 
available in 8dV8nCO of the special notice upon request by a PRP 
in accordanco with procedures provided by EPA. 

.. 
Issuance of a special notice triggers a moratorium on the 


commencement of certain actions by BPA under 1104 or 5106. Tho 

purpose of the moratorium is to provido for a poriod of 
negotaation betweon EPA and PRPs. Tho morrtorium prohibits BPA 
from commencing any response action undor 11041a), and an RI/FS
under L104(b). or an action undor 1106 for 60 days 8ft.t rocoipt
of the notice. If EPA determinos that a "good faith offor" has 
been submittod by the PIP within 60 days aftor rocoipt of tho .,special notice. EPA shall not commonco an 8ction under SlO4(a) or 
take any action against any porson undor 1106 for an additional 
60 days or commence an RI/FS undor SlOlIb) for an additional 30 . "  
days. 


Undor S122(e)(2)l a ) ,  EPA may commonco any additional othor 
rtudies or investigations authorirod undor SlOl(b), including tho 
romedial design. during tho nogotiation poriod. Undor 
1122(e)(2)(C). if an additional PRP is idonci2i.d during tho 
negotiation poriod or after an 8groomont has boon ontorod into, 
EPA may bring the addition81 party into tho nogotiation or may 
enter into a separate agreement with tho PIP. Undor 8172(e)( 5 1 ,
EPA is not prohibited from undortaking a rosponso or onforcoment 
action during tho negotiation period when thoro is a significant
threat to public health or the onvironmont.-

Section 1221a) provides that if EPA docidos not to US. the 
spocial notice procedurer establiohod undor 5122le), EPA is 
required to notify PRPs in writing of this doeision along with an 
explanation why it is inappropriato to US. such procoduros.
The docision by EPA to use or not to US. tho Spacial notice 
procodures is not subjoct to judicial roviow. 

I V .  INFORMATION EXCIUNGE 

Tho oxch8ngo of  information botwoon BPA and PIPS is crucial 
for facilitating sottlamonts. Information axehmgo should be an 
ongoing proeers of communication. EPA usos informotion obtained 
from PIPS to datormino potontial liability, to datormina the need 
for rasponse, and to support the seloction of tho romody. PRPs 
US. inforaa8tion obtoinod from BOA to organizo among thomselvos 
and to dooolop a "good faith offor" to conduct or finuaco 
response actions . 

time. So. tho Conforonco Roport on tho Suporfund Amendments and 
Reauthorization Act 0@.~?,86, 99 Cong., 2d Soss. Roport 99-962 

.I.,
pp.  253 (1986). , . A >  n .  . 
. *, e ,  
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A .  INFORMATION REQUESTS 

EPA may request information from PRPs about various 
activitios ond conditions under S104(e) of CERCLA and undor 
S3007(a) of tho Rosource Consorvation and Rocovory Act (RCRA).
In addition. EPA may irsuo administrativo subpoonas undor 
6122(0)( 3 )  (b) of CERCLA. Information commonly roquostod includoa 

. 	 details concerning wasto operations and waste managomont
practices. tho typo and amount of substancos contributod by oach 
PRP, as well as the name of other PRPS that contributod 
substances to tho site. 

Information requests should bo issuod aa oarly os 
practicable and may be issued as a soparato lottor during tho PRP 
search process. a8 part of the-general notico lottor, or through 
an administrative subpoena. A detailed discurrion about the use 
of information request letters and administrativo subpoenas
is contained in tho forthcoming "Guidanco on Vso and Enforcomont 
of Information Roquosts and Administrativo Subpoonas under CERCLA 
6S104(e) and 122(e)." 

The Region8 have the discretion to docido whothor to issuo 
an information roquest a8 a separato lettor during tho PRO soarch 
or as a component of a general notico lettor. Issuing A soparate
information roquest letter in advanco of tho gonoral notice may
be advantageous in situations where information from PRPs i8 
needed to determine whether -it is appropriato to issuo a notice letter to such parties. 

Information requests should bo dovoloped in accordance with 
the forthcoming guidanco on information roquosts and 
administrative subpoonas as mentionod abovo. An information 
requost should also indicato that EPA plans to vigorously onforco 
information roquost8 with tho now onforcomont too18 authorized 
under SARA which includo issuing ordors undor SlO4(o) ( 5 ) .
Finally, tho information request should indicoto that it is the 
PRPs rerpon8ibility to inform EPA whothor information thoy
provido to EPA i8 confidontial and subjoct to protoction under 
S104(.) of CERCLA. 

8 .  TION R W 

It is important to gather and roloaso sito-rpocific

information to PRPs as soon as reasonably practicablo. Gathorinq

and roleasing ouch information oarly in tho procoas will not only

expodito rosponse and onforcomont aCtiViti.8 but will holp PRPS 

organizo and nogotiato among thom8olvos as w011. 


Aa indicatod, S122(0)(1) providos for tho toloare of COrtain 
information to PRPa to tho oxtent such information is a v a i l ~ b h .  


2,,
Such information includos the namos and addrossos of othor PIPS, - 7 .  *" 
the volume and nature of substancos contributod by oach PRP, and 

I & . %d i  
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a ranking by volume of the substances 8t the facility. This

information is to be provided to PRPs in advance of the speci.1

notice in aecordanee with procedures developed by CPA. 


Congress recognized the limitations to EPA's ability to make 

certain information available to PRPs. especially early in the 

response process. Therefore. this information can be released 

only to the extent such information is available. If the Regions

have information on volute, the Region8 should develop volumetric 

r8nkingS and should make such information aV8ilablO to PIPS 
soon as practicable. However, due to their preliminary and 
oumary nature. EPA will not expend resources to explain or 

defend any list or ranking. Lists or ranking8 rele8S.d to PRPS 

and others should always contain appropriate disclaimers. 


The Regions are encouraged to re~easeinformation to PRPs as 
soon as reasonably possible. The Regions may respond directly to 
individual PRO requests for information. may use the notice 
letters as vehicles to release such information to PRPs, or may
establish alternative mechanisms in some situations as discussed 
below. The Regions are Strongly @nCOUr8g@d to use the notice 
letters to release site-8pecific information. In particular, US. 
of the general notice may provide a convenient opportunity to 
release information in advance of the special notice pursuant to 
the statutory provision that EPA release such information in ,
advance of the special notice in accordance with procedures
developed by EPA. .-

Although it is generally preferable to release information 
to individual PRPs through notice letters, alternative mechanisms 
may be used in unusual circumstances. For example, in instances 
where there are many PRPs and/or where there is 8 substantial 
amount.of information to be reh8Sed. the Rmgions may consider 
making the information available through a central mechanism 
(0.9. through a PRP steering committee if one has bean formed and 
if the committee ha# agreed to be a clearinghouse for 
distributing information to other PRPs). &Ialternative would be 
to indicate in the notice letter that the Region has site-
specific information that w i l l  be made available to the PRPs in a 
manner spacified in the letter. 

V .  a0 

This guidance creates a systematic process for issuing three 
separate notice letters for remedial actions. The three notice 
letters are 1) the general notice, 1 )  tha RI/?S 8p.Cial notice. 
and 3 )  the RD/RA special notice. Even though the RI/?S and RD/u 
special notice letters are separate lettars. they are dfmcusaed 
in the same section below since the content of these letters is 
basically the same. In instances where the content o f  the R I / H  
and RD/RA special notices differ, sepr-ste sections are 
preaented. 
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Use, this guidance is written with the assumption that each 
notice lettor will be issued in sequence. Consoquontly, tho 
guidance has boen structured so that certain information provided 
or requested in one letter is not ropeatod in a subsoquont
letter. The content of actual lottors may, howover, noed to bo 
modified in situations where this ~rocossis not followod. 

For example, there may bo a situation whore sit. activitios 
are already underway and where tho Region is toady to issuo tho 
RI/?'S special notice but has not issued a genoral notico. In 
this instance, it would not bo necessary to wait to soad tho 
rpecial notice until after a general notice is issued. Bowevor,
it may be appropriate to includo Cortain aspocts of the gonoral
notice into the special notice. 

A .  PURPOSE OF NOTICE LETTERS 

The purpose of the general notico is to inform PIPI of thoir 
potential liability for future response costs, to bogin or 
continue tho process of information oxchange, and to initiate tho 
process of "informal" nogotiations. In addition. tho goneral
notice informs PRPs about the possible use 02 tho S122(e) special
notice procedure8 and the subsequent moratorium and "formal" 
negotiation period. 

The purpose of tho special notice is similar to tho goneral
notice, except that the special notice is also used to invoke the 
statutory moratorium on csrtain EPA actions and to initiate the 
procoss of "formal" negotiations. Although tho goneral notice 
does not trigger a moratorium on any EPA action and door not 
invoke a "formal" poriod of nogotiation, tho gonoral notice is 
expected to initiato a dialogue botwoon EPA and PRPs. Issuanco 
of a gonoral notice should be viowod as a mochanimm for 
initiating negotiations whoroas issuanco o f  a spocial notice 
should be viewed as a mechanism for concluding negotiations. 

Tho tor. "infOrm81" nogotiations doos not moan that such 
llOgOtiatiOn8 are not sorious offorts to roach a sottlomont. 
Rather "iatormal" nogotiations rofars to any negotiations that 
are not conducted as part of the nogotiation moratorium triggered
by issu8nco of a special notico under Sl22fal. Tho t@rSS 
"informal" and "formal" nogotiations are usod to draw a 
distinction betwoen nogotiations which are and aro not covored by

the >Sk22(e)moratorium. 


.,. 
B. GENERAL NOTICE LETT&& 


Agency notification procodures should provido PRPs with 

sufficient timo to organize and dovelop a roasonablo OffOr to 

conduct or financo tho rosponse action. Toward this ond. the 
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Rogions ahould contact PR'Ps Prior to iaauing a S122(0) apecia1

notice by iaauing a general notice letter. 


1. 	 Whether to ISSuO Gonoral Notice .. 
. .  

A general notice letter ahould bo iasuod at tho vaat 
majority of sites that are propored for or liatad on tho National 
Priorities List (NPL) whore nogotiationa for tho RI/?S and RD/M
have not yet boon initiated. Circumatancea wharo it may not bo 
appropriate to iasuo the general notico includo aitoa 
where a notice pursuant to previoua guidanco waa iaauod prior to 
tho roauthorization of CERCLA or whoro tho Rogion is roady to 
isaue a special notice at the aito. Thoao oxcoptiona are 
%iTm.-tantfor minimizing any poaaiblo diaruption to ongoing

~ctivi.ties. 


1. Timina of Gonoral Noticq 


The goneral notice letter should bo aont to PRPa aa oarly
in the:,proceasas poaaible. preferably onco tho aito ha8 boon 
propoaed for inclurion on tho NPL. Early rocoipt of tho gonoral
notice.wil1 enaure that PRPs have 8dOQUat. knowlodgo of thoir. 
potontial liability as well aa a roalirtic opportunity to 
psrticipato in aettlement noqotiationa. Whon a aoparato
information request letter has boon aont to PRPs prior to the 
general notice. the information toquest ahould bo sont aa early 
aa possible to avoid any dolay in iaauing tho gonoral notico. 

3. ROCiDiOntS Of Gonoral Notico 


Gbnoral notice lottera ahould be ront to a11 partior whore 

there.'$a sufficient ovidence to mako a proliminary dotormination 

of pot'ontial liability under 1107 of CERCLA. If thoro ia doubt 

about whether available information aupporta iaauanca of tho 

gonoral notice, aoparato information roquoat lottora may bo aont 

to ruch partier prior to iaauing tho notico. If a Podoral agoncy

ha. boon idontifiod aa a gonorator at a facility not 

omod/oparatod by tho Iodoral agency, 8uch agoncy ahould be 

routinoly notitiod liko othor PRPa. 


If additional PRPa aro idontifiod aftor tho gonoral notice 
but bofore tho RI/PS apociol notice ia iaauod. tho Rogiona ahould 
provido 8 genoral notico to thoao additional PRP8. If additional 
PRPa arm idontifiod aftor goneral and apecial noticoa aro iaaued. 
tho additional PIP. nood not rocoivo a gonoral notico boforo 
receiving tho approprimto apocial notico. Howevor, rolovant 
aapocta of tho goaoral notico ahould bo incorporatod into tho 
spocial notice. 

Copiea of the gonoral notico should bo providod to tho 
Regional administrativo rocord coordinator, tho appraF%to State 

I .-.,.,>.,. ' . .I 
<$ i :i.:­

,:-&&?&*..;!. .  



- 

. .  . . . :, * ., .' 

9834.1 0 
9 


roprosontativo, the State Or Federal trust00 i f  8 trust.. for 
- I  natural roso\~ceshas beon designated. and to EPA hoadquartors at

the same timo notices are sent to PRPs. The copies of noticos to 
headquarters should be Sent to tho Information Managemont Soction 
within the Program nanagement and Support Office of tho Offico of 
Waste Programs Enforcement (OWPE). 


Providing copier to tho administrativo rocord coordinator is 
important for onsuring that the notico is placod in tho 
administrative record.' Providing copies to tho Stat. 
representative and the State or rodoral trust.. is important for 
ensuring that States are appropriatoly infornod about possiblo
future negotiations.a Providing copios to OWPE is ossontial for 
pormitting entry into the Suporfund Enforcoment Tracking Systom
(SETS). Entry into sets will facilitato our efforts to track 
site activities and to respond to Congressional and other 
inquiries. Direct Rogional input of data into SKTS on notico 
lottar recipients is planned for PY 1988. 

It is not necessary to vrovido copios of oach gonoral notico 
to the administrative rocord coordinator, Stat. roprosontative,
State or.Pedera1 trustee. or hoadquartors in instancorn where 
identical notices are provided to multiplo PRPs. Where thoro aro 
multiple PRPs at a site, a copy of on. gonoral notico with a list 
of other parties who have recoived tho lottor would suffice. 

4. Contents of Genoral Notico
-

The general notice letter should contain tho following 


components: a )  a notification of potontial liability for 
response costs. b) a discussion about futuro notices and the 

possible future us0 of apecial notico procoduros, c )  a gonoral
discussion about sit0 responso activities, d) 8 roquost for 
information about tho sit. ( i f  appropriato), 0 )  tho roloase of 
certain sito-spocific information (rhoro availablo). e )  a 
discussion about tho morits of forming a PIP stooring committoo. 

g) a notico rogarding tho dovolopmont of an administrativo 
rocord, and h) a doadlino for rosponso to tho lottor and 
information on tho SPA roprosontativo to contact. 

A discussion about placing notico lottors in tho 
administrativo rocord irn covorod in tho forthcoming "Guidance on 
tho Administrativo Rocord for Solocting a ROSpOnSO Action Undor 
CERCLA" and in tho proamblo to tho forthcoming rovisions to tho 
National Contingoncy Plan. 

a Stat. participation in negotiations i 8  coveted in tho 
forthcoming "Intorim Cuidanco on EPA-Stat. Rolations in CERCLA 
Enf%',* Ymment .I' 

< t * & i b %  
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a. potential liability: The letter ahould inform p8rti.a

that they are potentially liable for reaponae coats under Si07 of 

CERCLA, including the Coats of conducting the RI/FS 8nd RD/RA.

The latter ahould define the scope of potential li8bility 8nd 

ahould briefly explain why the p8rtiea have been identified as 

PRPs. 


b. Future notice under 1122(al or 1122(eL: The letter 
should tndicata th8t PPA will notify the party at an appropriate
point in the future. The letter ahould apecify that thia notice 
will either be 8 1122(a) notice Or a 1122(a) apecial notice 8nd 
should explain what theae notice. 810. 


The letter rhould indic8te that the 1122(a) notice ia 8 

notice which informs parties th8t EPA will not uae the 1122(0)

apecial notice procedures. The letter ahould indic8te th8t the 

notice will provide 8n explan8tion for the deciaion not to uae 

the special notice procedurea. 


The letter ahould 81.0 indicate that 8 1122(e) apecial
notice will invoke the negotiation moratorium. The lettar ahould 
make clear that iaauance Of 8 S112(e) apecial notica lettor ia 
discretionary and may be ured i f  EPA determiner that uaa of ruch 
procedures would facilitate 8n 8greement 8nd expedite remedial 
action. The letter ahould ala0 explain the purpoae of  the 
apecial notice 8nd the aubaequent negotiation moratorium. 
Informing PRPs 8bout the apeci8l notice procedurea 8nd the 
negotiation moratorium will ilart PRPa to poaaible future 
negotiations and increaaa their awarenear of their opportunities
for  participation in such negotiationa.

*. 

E.: Site reaDonae activitiea: The letter ahould genarally
discuas-the 8ctiviti.a EPA pl8na to undert8ka at the rite. Vhare 
appropriate, such activitiaa ahould includa aeheduled at8rt or 
completion dater for the Rf/PS or RD/RA. Inat8ncaa where it may 
not be appropriate to provide atart or completion d8tea include 
aituationa where the general notice ia iaauad very e8rly in the 
proceaa 8nd where apocific dater have not yet been aet, or where 

it ia expected th8t target dataa arm likely to change

aignificantlp. 


d. tion reaueat: The lotter should requeat

i n f o r m a t i m u b a t 8 n c e a  aent to or preaent 8t the mite and the 

namea of other PRPs purauant to 1104(e) of CBICLA and/or 13007(8) 
of RCRA:if 8 aep8rate inform8tion requaat haa not alraady been 
iaauedz. The content of the information requeat ahould be 
conaiatent with tha forthcoming "Guidance on Uae 8nd BnfOrC~Pa~nt 

of Information Requeata and AdmfniStr8tiVe Subpoen8a Under CaRCLA 

5104(e) and 5122(e)." 
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e. mation release: At a minimum, the lotter should 

release t e z i m e s  and addresses Of other PRPs who havo rocoivod 

the general notice letter. In addition, to the oxtent such 

information is available, the lotter should include the voluso 

and nature of substances contributod by oach PIP and a ranking by

volume of the substances at the facility if such information has 

not been previously released. 


f. PRP steering committoe: The lottor should roquost that 

the PRPs identify a member of their organization who will 

represent their intorests. In addition, tho lottor should 

rocommend that PRPs form a stoering committoo to roprosont tho 

group'.. interests in possiblo futuro nogotiations. Tho lottor 

should indicate that establishing a stoering comitteo is 

important for facilitating negotiations with EPA. 


g .  Administrative record: The lottor should be usod as a 
vehicle for informing PRPs of tho availability of an admin­
istrative rocord that will contain documonta which form tho basis 
for the Agency's dociaion on the soloction of romedy. The lottor 
should indicate that the record will bo open to tho public for 
inspection and comment. The lotter should also provide
information regarding the opening of tho rocord 8nd where it will 
be located. 

h. PRP resDonse and EPA contact: The lottor should 
encourage PRPs to notify EPA by 8 spocifiod date of thoir 
interest to participate in futuro nogotiations. The lottor 
should indicate that PRPs may rospond as a group through a 
steering committee if one haa boon formod. The letter rhould 
also provide a cut off date for voluntary compliance with 
information requests (if a request for information is contained 
in the general notice). An appropriato timo frame for tho PRP 
response to an information roquert ir gonorally thirty days from 
receipt of the lottor. Finally, the lottor should provido the 
name. phone number, and addross of tho EPA roprosontativo to 
contact. 

C. g U r S  and RD/RA SPECIAL NOTICE LETTERS 

Prior to EPA's conduct of tho RI/CS and RD/RA, the Rogions
should oithor issuo tho spocial notico to PIPS or provido PRPs 
with an oxplanation why it was not appropriate to US. tho spocial
notice proceduros. Issuance of tho rpocial notico triggors a 
moratorium on EPA'o conduct of tho IJ/FS and romodial action. 
While tho statuto doos not imposo a moratorium on BPA'r conduct 
of tho romodial dosign, tho Agoncy will not gonorally conduct 
such activities during tho moratorium. The purposo of tho 
moratorium is to provido for a formal poriod of nogotiation
betweon EPA and PAPS where tho PRPs will bo oncouragod to conduct 
or finance response Q~,~$aitior. 

. " I  

~&:\::&& G? 



9834.1 0 
12 


Tho nogotiation moratorium may last a total of 90 days for 

the RI/FS ond 120 days for tho RD/RA if EPA rocoivos a "good

faith offor" from PRPa within the first 60 days of tho 
moratorium. Tho nogotiation moratorium would coneludo aftor 60
days if the PRPa do not provide EPA with a "good faith offir." 

The initial 60 day moratorium bogins on tho dato tho PIP8 

receive the special notice via cortified mail. In instances 

where there is mor. than on0 PRP and PIPS aro likoly to rocoivo 

the special notice on difforont days. tho dato the moratorium 

bogins should be soven days from the dato tho lottors aro mailod 

to the PRPs. In oithor case, the special notico must mako eloar 

when the nogotiation moratorium bogins and onds. 


1. 4 
EPA"has the discretion to Us0 tho spocial notico procodures


when EPA dotermines that a poriod of nogotiation would faCi1it.t. 

an agreement with ORPI and would oxpodito romodirl actions. 

The Agency belioves ontoring into such nogotiations would 

gonorally facilitate settlements and plans to utili20 tho RI/FS

and RD/RA special notico proceduros in tho vast majority of 

C1S.S. 


There are. howevor, some circumstancos whoro it would 
generally not be appropriate to use such procodures. Such 
circumstances include 1) whoro past doalings with tho PIPI 
strongly indicate they are uhlikoly to nogotiat. 8 sottloment. 
2) where EPA bolievos the PRPs have not boon nogotiating in good
faith, 3 )  where no PRPs have boon idontified at'tho conclusion of 
the PRP'rearch, 4 )  where PRPs lack the rosourcos to conduct 

...; responsi activitios, 5 )  whero thoro aro ongoing negotiations, or 
...1 ,.. 
,.... 6 )  where notice lottors wero already sont prior to tho., .. 

reauthorization of CHRCLA and onging nogotiation* would not 
benofit by issuaneo of a rpocial notic.. 


Spocial noticos may bo isruod for oporablo units of romodial 
actions. Tho te8t for dotermining whothor to is8uo a spocial
notico for .o oporablo unit is gonorally tho # a m  as for full­
sealo romodhl actions. ~ h ogonoral oxpeetation is that soparate
SpOCi.1 n0tiC.S Will bo issued for oath IOp8latO oporablo Unit a8 
long as issuing the notico would facilitate an agroomont and 
would $xpodito tho romodial action. Horovor, spocial noticos may
also ba"is8u.d for only major oporablo units or map covor a 
~0ries~;~OfOpOr8blO units if appropriato undor tho CirClunmtanCeS 
a t  the sit.. 

.. 
For oxamplo, i f  movoral operablo units will bo conductod at 

a site as rolativoly soparato and distinct rosponro actions, it 
may bo appropriato to considor using soparato spocial n0tiC.S 
which would triggor separate negotiation moratoriums. If a series 
of operable units will make up a remodial action it may be 
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appropriato to issue tho special notice to covor only the major
operable unit(s1 o r  to Cover Several operable units. 

.,
2. 	 NotifvinQ PRPS When Not ADDrODriate to Issue 


RI/FS and RD/RA S~ocialNotice 


In instances where EPA docidom it is inappropriate to issue 
tho special notice, S122(a) provides for EPA to notify PRPs in 
writing of that decision. The notice must indicato tho roasons 
why the Region determined that issuing the spocial notice and 
entering into "formal" nogotiations was not appropriato.
The notice should be provided to a11 PIPS that havo boon 
identified to date as well as to tho Regional administrative 
record coordinator for placement in the rocord. Such notices 
should be provided as soon as practicable. In instancos where 
the RI/FS or RD/RA have not yet been initiatod, tho notico ahould 
bo sent prior to the initiation of such activities i f  possible. 

In addition. the S122(a) notico should bo used as a vehicle 

for informing PRPs that the Agency will ostabllsh or has 

ostablished an administrative rocord containing tochnical 

documents supporting the Agency's docision on tho soloction of 

remedy. The notice should indicate that tho rocord is open for 

public inspection and comment and should spocify whore the rocord 

will be or has been located. 


3. DOJ Role in RIIFS and RD/RA Noaotiations 


The Regions should notify the Chief of tho Bnvironmontal 
Enforcement Section in the Department of Justice (DOJ) prior to 
issuing special notice letters whero sottlement by a consent 
decree is contemplatod. A copy of this momorandum should also be 
provided to the Offico of Wasto Programs Bnforcomont and the 
Office of Enforcement and Compliance Monitoring in Headquarters. 

The momorandum to DOJ should indlcato whon the Region
intonds to lssuo tho rpocial notico. Bocauso most RI/?S
nogotiations lnvolvo consont ordors, notico to DOJ on tho RI/FS
is not ordinarily nocmssary. Howovor. whoro a sit. is In 
litigation or whoro aottlomont by consont docroo Is oxpoctod, DOJ 
should bo notifiod at loast 30 days prior to issuing tho II/FS
spocial notlco. In addition, whoro tho rosolution of tho matter 
by an administrativo order is OXpOCted to involvo a compromise of 
past or futuro rosponso costs and tho total rosponso costs 
will oxcood SSOO,OOO, DOJ is to bo notiflod. DOJ'S rolo will bo 
to rovlew tho compromiso of the claim pursuant to soction 
122(h)(1) but not to review the administrativo ordor for tho 
RI/FS. For RD/RA negotiations, tho notico should be ront to DOJ 
at least 60 days prior to issuing tho RD/RA spoclal notico. The 
memorandum should also identify tho WJb Rogional ropresontative
DOJ should contact. - u:;!' 

t &;gclbi 
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The RI/FS SpeCi8l notice lottor should bo sont to PRPs no 
lator than 90 day. prior to tho sehodulod dato f o r  initiating tho 
RI/FS. The schedulod date for initiating tho RI/FS rofors to tho 
dato funds .will bo obligated to commence rosponso activitioa. 
A minimum of 90 days is important for onsuring that tho 
negotiation moratorium does not delay initiation of tho RI/PS 'in 
the event negetiationa do not rosult in a sottloment. Tho time 
for service by mail should be takon into account.-

.~i 
.., 5. s c 1 Not C.' 

I .  

?!.. ,,,,,,?
\,:' ,,,..I .,
:,;..2:,
. 
I..7 The timing of the RD/RA special notice lottor will have e 

. .~, ,  Significant impact on both the S U C C O S ~of nogotiations and on,',$ ;". ,. 

I 



9834.10 

15 


This guidance establishes an approach which idontifioa when 
the Regions must gonorally issue the RD/RA special notici lettor. 
The Region. may, however. adopt an altornative approach undor 
appropriato eircwnrtan.ces. Appondix A contains illustratiens,of
the three approaches discussed bolow. 6 

a. Goneral ADDrOaCh: IS#UO 8DeCi.l nOtiCe~whon rOlOa8e 

draft PS and DrODOSed D1.n for DUI 

st issuo tho ~ 

feasibility study (PS) and propoaod plan aro roloasod to tho 
public for comment. As shown in Appondix A, issuanco of the 
spocial notico with tho roloaso of tho draft FS and propoaod plan
triggers the initial 60 day nOgOtiatiOn moratorium. Tho initial 
60 day nogotiation moratorium bogins at the start of tho.30 day
public comment period and, in conjunction with tho first 30 days
of the 60 day extended negotiation moratorium, is concurront with 
the Record of Dociaion (ROD) reviow and approval procoss. Tho 
romafning 30 days of the oxtonded nogotiation moratorium is 
concurrent with tho initial phases of tho romodial dosign. EPA's 
ability to sign the ROD is not affoctod by tho duration of tho 
negotiation moratoriur. The ROD may bo rignod at any point aftar 
the close of tho public commont poriod and the proparation of tho 
responsiveness aummary for the public. 

In most cases. commencing formal nogotiations at the same 
timt that the draft PS and proposed plan aro roleased will 
properly balance the conrido~ationsstatod earlier relating to 
EPA's ability to conduct meaningful nogotiations, to minimize 
delay in implementing the RD/RA, and to maintain tho intogrity of 
the public participation proceas. Undor this approach, formal. 
opportunity for PRP involvomont would begin at an oarly yot 
concrete stage in tho procoss. Early participation may bo 
especially advantagoous in situations whoro PRPs havo not boon 
previoualy or substantially involvod in RI/?S activitior. In 
addition, PRPs and tho public-would havo knowlodge of tho 
possible range of altornativos through tho draft PS and proposed 

Tho t h o  poriods dopictod in tho following discussion and 
illustratd in Appendix A rofloct "bost cas." rconarios whore 
various rasponso and enforcoment activities U O  oxpoctod to be 
carriod out without delay. ?or oxamplo, tho public commont 
period lasts 30 days and door not tako into account a posaiblo
extension. 

The proposod plan rotors to tho public participation 

. 	 documont devolopod pursuant to 8117(a). This is a nOn-lOgal.

non-tochnical documont that doncribor the altornativos in tho PS. 
and specifios and providos a briof analysis of EPA's proforrod
alternativo. A mor. dotailod discussion of tho propoyed plan
will be contained in the forthcoming "Guidanco on De,ali.+>.Fnting
Decisions at Suporfund Sitos". (rotorrod to as tho WQ&%@dancel. 
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plan prior to '"formal" negotiations. This information is 

Important for assisting the PRPs in developing a meaningful "good

faith offer" for conducting or financing the RD/RA. 

.. 
b. Alternativo ADDrOaCh: Issue sDecia1 notice Drior to 


~~ ..--_r _ _ _ _ _
notice-when the-draft-PSand Proporad plan aro roleared to tho 
public for 'comment, the Regions 8fO oncouragod to issuo the.- spocial notico oarlier in the procoss if this action wouldj facilitate tho prospects for roaching a sottlomont. If a Rogion

chooses to follow this approach, tho Rogion should includo with 

the special notico a suminary or fact shoet of tho altornativos 

EPA has screened and tho altarnatives the Agoncy is currontly

considering. @ 

As shown in Appendix A ,  tho RD/RA spocial notice may bi 
issued prior to EPA'r release of tho draft PS and proposod plan.

Issuance-of the spacial notice triggors the initial 60 day

negotiation moratorium. The initial nogotiation moratorium is 

concurrent with the review and reloaso of tho draft IS and 

proposed plan. The initial negotiation moratorium is complotod

prior to the initiation of the public commont,poriod. The public 

comment period is concurrent with the first 30 days of the 

extended negotiation moratorium. Tho romaining 30 days of the 

extended negotiation moratorium is concurront with the ROB review 

and approval process. Tho ROD could bo rignod and tho 

negotiation moratorium could-be concluded at about the same time. 
. .. EPA's ability to sign the ROD is not affoctod by tho nogotiation 

,. . moratorium. The ROD may be signed at any point aftor tho close 
, , . I  ,+ . 

. ,. ;., I of the'ypublic commont period and tho proparation of tho 
,x.ii>,,.it responsiveness summary for the public.
. I  .L...
C.,.. .I".. 

In many casos', providing spocial notico at this oarly Stag0 
may be inappropriate bocause too much uncortainty would oxist . 
about the romody to allow for moaningful nogotiations. Howovor,
undor othor circumstancos it may bo appropriato:.to issuo the 

@ Roloa80 of a summary or fact shoot on tho a1tornativos 
thot havo boon scroonod and tho altornativos that aro boing
consfdorod 58 iaportant for facilitating nogotiations at this 
oarly stago in tho romodial procoss. This information will bo 
usoful2to PIPS in dovoloping thoir "good faith offor" for 
conducting or financing a rosponso action and will bo important
for informing PRPs about tho altornativos tho Agency i8 
considoring at tho sit.. Tho Rogions should includo tho SuaaoarY 
of alternativos or fact rheot in tho administrative rocord for 
each site. 
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special notico early in the process. especially in situations 
where there is a relatively small group of PRPs. it ir cloar what J 
the romedy is likely to be. and the romedy is not likely tg bo ..controversial. 


Where circumstances permit issuance of tho spocial notico at 
thir early stage. an advantage to this approach is that the ROD 
review and approval process and the negotiation moratorium could 
be concluded at about the samo timo. This would holp assure that 
cleanup occurr as soon as possible whether through a nogotiatod
sottlement or Fund-financed action. In addition, thoro would bo 
an oarly opportunity to inform PIPS of various romodial 
alternatives under considoration by EPA prior to BPA's I 

identification of the proposed plan. Early participation may be 
advantageous where PRPs have not been proviourly or subrtantially
involved in RI/FS activities. 

e. Alternative ABDrOach: Issue SDeCi.1 notico whon the ROQ 
is signed. Although the Regionr gonerally will irsuo tho RD/RA
special notice lettor when the draft PS and proposod plan aro 
released to the public for comment, thoro may bo somo limitod 
circumstances whoro it is appropriato to issuo the notice later 
in the process (i.0. when the ROD ir rignod). Thir opproach may
be followed, however. only whoro the Region can provido adequate
justification and where the Region has obtained prior approval
from Headquarters. Approval must bo obtainod in writing from the 
Directors of the Office of Vast0 Programr Enforcomont and the 
Office of Emergency and Remedial Responre. 

As rhown in Appendix A ,  under this approach the RD/RA
special notice would not be irsuod until tho ROD is signod.
Thus, the ontiro 60 to 120 day negotiation moratorium would not 
occur until the remodial dosign phase. 

An advantaga to this approach is that rinco tho ROD would be 
signod and the romedy would be solocted at the start of tho RD/RA
nogotiation moratorium, tho PRPs would know precisoly which 
romedy the 'good faith offor" and tha nogotiationr should focus 
on. In addition, sinco the nogotiations would bogin aftor the 
close o f  tho public comment poriod, tho PRPr and EPA would havo 
tho benofit of  knowing the public commonts. 

The major disadvantage to this approach is th8t the 
negotiation moratorium would not occur until tho ond of the 
process (i.0. not u t i 1  tho boginning of the reaodial design
phaso). Issuing the special notico at this point would create 
the groatest potontial for a subroquent dolay in implomonting
the remody. 
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Inatancoa where it may, howover. be appropriate to iaauo tho 
spocial notico later in the Proc..a (i.0. not until tho ROD is 
signed) may bo where more time ia needed to conduct informal 
negotiations, whore the site is Particularly complox, or a e r o  
there is an extraordinarily large number of PRPa (0.9. hundroda 
of PRPa). Another example may bo where thoro ia littlo 
expoetation that a Fund-financod romodial action will occur in 
tho noar future at an onforcoment-load aito. If Fund-financod 
activities are not expectod to occur and a lator moratorium would 
facilitate cleanup. it may bo 10.. important to initiato and 
conclude negotiationa 08rly in tho procoaa. 

6. BeCiDienta of R I MS and RD/RA'SDOCial Notic* 


The RI/FS and RD/RA apecial notice lottora ahould bo aont.to 
all parties where thore is aufficient ovidonco to mako a 
preliminary determination of potential liability undor 8107 of 
CERCLA.: If there ia doubt about whothor available information 
aupporti' iaauance of the RI/FS and RD/RA apocial noticoa, 
aoparate information roqueat lottera may bo aont to auch partion
prior to iaauing auch notice. If a ?adoral agoncy ha. boon 
identified aa a gonorator at a facility not ownod/oporatod by the 
Fedoral agency, auch agency ahould bo routinoly notifiod liko 
othor PRPa. 

Section 122(e)(2)(C) ruthoritoa EPA to bring additional 
partios into nogotiations or to ontor into a amparate agrooment
with partios when additional'PRPa aro idontifiod during the 
negotiation period or after an agroomont ha. boon ontorod into. 
The Regiona may provido a apecial notico to additional partior if 
thoy are identifiod after iaauance of the RI/PS apocial notico 
letter.$ However, iaauance of a apocial notice to additional 
partiea would not chango the duration of tho nogotiation
moratorium. The apecial notico may invito PIP. to participate in 
remaining nogotiationa, but would not oxtend tho pro-exiating
nogotiation moratorium. 

Copies of tho apocial noticoa ahould bo providod to tho 
Rogional 8dainiatrative rocord coordinator, tho appropriato State 
roproaontativo, tho Stat. or ?adoral truatoo i t  a trUSt.0 for 
natural re80urcoa haa been doaignatod, and to SPA hoadquarrera at 
tho samo t b o  noticea aro aont to PRPa. Tho copiea of noticea to 
hoadquartora ahould bo aont to the Information Managomont Soction 
within$ho Program Managoment and Support Offico of tho Office of 
Wait. Rirograna Enforcomont (OWPE). 

Providing copiea to tho adminiatrativo rocord coordinator ia 
important for onauring that tho notice to be placed in the 
record. Providing copioa to tho Stat. roproaontative and tho 
Stat. or Tedoral truatoo ia important for onauring that Statu 
are appropriatoly informod about POBI 1 future nogotiationa.
Providing copier to OWPE ia oaronti: permitting ontry into 
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the Suporfund Enforcement Tracking System (SETS). Entry into 

sets will facilitate our efforts to track site activitios and to 

rorpond to Congressional and other inquirier. Diroct Rogional

input of data into SETS on notice lottor rocipionts fa p l ~ n o d 

for PY 1988. 


It is not nocesrary to provido copios of oach spocial notico 
to the administrative record coordinator, St8to roprrsont8tiv0,
State or Fodoral trustee. or hoadquartors in instancor whoro 
idontical notices are provided to multiple PRPs. Whoto thoro are 
multiple PRPs at a rite, a copy of one spocial notico with a lirt 
of other parties who have receivod tho lottor would suffico. 

7. Contents of RI/PS and RD/RA S~ocialNotico 


The RI/PS and RD/RA Special notico lottors rhould cont8in 
the following components: a )  8 notification of potontial
liability, b) a discussion about tho spocial notico 8nd 
Subsequent nogotiation moratorium. c) a diSCU88iOn about tho 
rerponse activities to be conducted, d) 8 copy of a statemont of 
work or workplan and 8 draft adminirtrativo ordor on consent for 
the RI/.PS, e) a copy of a draft consent docroe for tho RD/RA ( i t
possible), f )  a discussion about what conrtitutos a "good faith 
offer" for the RI/FS, g) a discussion about what constitutes a 
"good faith offer" for the RD/RA. h) a roloaso of cortain rito­
specific information (whero available and appropriato), i )  a 
demand for payment of EPA costs incurrod to dato, j )  a 
notification about the adminirtrativo rocord. and k) a doadline 
for response to the letter and the n8me of the EPA roprosentative 
to contact. 

a. Potontial liability: Tho lotter should spocify that 
PRPr are potentially liable for tho costs of conducting tho RI/PS 
or the RD/RA. A dotailod discussion about potonti81 liability is 
not nocossary particularly if tho RI/PS or RD/RA special notice 
roforoncer tho gonoral notico. 

b. &&&J notico and formal noa0tiationa: Tho lottor 
should discuss the purposo of tho spocial notice 8nd tho 

subsequont nogotiation moratorium. Tho loo01 of dot8il Will 

dopend upon whothor tho PRP has rocoivod tho gonoral notice and 

whethor the genor.1 notico providod an adoquato discussion. At 
a minimum, the letter should m8ko cloar th8t tPA i r  inviting PRPs 
to participato in "formal" nogotiations for PIP conduct of the 

RI/PS or RD/RA and that this lottor automatically tti9g.r. tho 
formal negotiation poriod. In addition, it is imgort8nt that the 

spocial notico indicato tho dato tho nogotiation moratorium will 

concludo in tho absenco of and in tho ovont of a "good faith 
offer." Finally, tho lottor rhould oxplain that a consont order 

or consent decroo rhould be finalizod by tho ond of the 
moratorium. 
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E. m Donse action.to be conducted: . Tho.1ott.r should 
identify tho rosponse activities EPA plans to conduct, at tho site 
and provide scheduled dates for initiating such activitios if 
appropriate. -

.. d. Statement of work or WorkDlan and draft administrativq
order on consent for RI/FS SoOCial notico: Tho lottor should 
provido a atatomant of work or'workplan and draft abinistrativo 
ordor ( A O )  on coneant. Such information is crucial to PIPS in 
their development of 8 "good, faith offor" to CPA for conducting 
or financing tho RI/PS and for ultimatoly facilitating
sottlomonts. ~ h oRogions aro oncourigod to provido tho draft AO 
on consont with the notice 10tt.r i f  praCtiC8blO. At 8 minimum,
ghe.Z%tter should contain 8 COPY Of tho statomont of work with 
tho expectation 'that tho draft A 0  will follow a0 soon 8s 
practicable. 

e.. Draft consent decree for RD/IU SDOCi.1 notic : Tho 
letter ahould contain a copy of tho dt8ft consont d o c k  if 
possible. It is important that PIPS h a w  tho draft consont 

decree at the start of nogotiations or soon thoroaftor sine. tho 

decree containa important information wbich,will assist PRPS in 

developing their "good faith offor" to.EPA. 

, .  

' f .  "Good faith offor" for RI/? 5:  .Tho lottor should 
indicate that a "good f8ith offer" is a n i t t o n proposal which 

domonstratos the PRP'a qu8li$ications 8nd willingnoss to conduct 

or finance the RI/PS. A "go6d f8ith offor" for tho RI/FS should 
include the following: 


o !,;a statoment of tho PRPs willingnorr to conduct or finance 
,-'.theRI/PS which is gonorally.conristont with CPA's>,. 

:;statomont of work or work plan and draft administrative 
order on consent or providos 8 sufficiont basis for 
further nagotiations;, , . L 

o 	 a paragraph-by-p8ragraph rosponso to IPA'.s statomont of 
work or workp1.n 8nd draft 8dminirtrativo ordor On 
COD8eDf; ' 

o 	 a det8il.od st8tomont of work or Workplan idontifyinp how 
the PIP8 plan to procood with tho work; 

o domonstration of tho PIPS technical c8pabilitY td 
... undortako tho RI/FS., This should includo a roquiromont
'.;$,ith8tPRPs idontify tho firm thoy oxgoct will conduct 
tho work or th8t PIPS idontify tho procoss, they Will 

undertako to seloct a firm:, 


o 	 a demonstr8tion of the PRPa fin8nci.l cap8bility to 
finance the RI/PS: .. :,..,

, . I . , 
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o 	 a statoment of the PRPs willingness to reimburse EPA for 

tho costs EPA incurs in overseeing tho PRP conduct of tho 

RI/PS as required by S10Q(a)(1): and 

* 
o 	 the name. address, and phon. numbor of the party or 


steering committee who will reprosont tho PIPS in 

negotiations. 


g. "Good faith offer" for RD/U: Tho lotter should 
indicate that a "good faith Offer" is a writton proposal which 
demonstrates the PRPs qualifications and willingnoss to conduct 
or finance the RD/RA. A "good faith Offor" for tho RD/RA should 
include tho following: 

o 	 a statement of the PRPs willingness to conduct or financo 
the RD/RA which is generally consistont with EPA's 
proposed plan or which provides a sufficiont basis 
for further negotiations in light of EPA's proposed
plan ; 

o 	 a paragraph-by-paragraph rosponso to EPA's draft consent 
decree, including a responso to othor documonts that may
have been attached to the decree such as a tochnical 
scope of work for the proposed plan or accoss or 
preauthorization agreements; 

o 	 a detailed "statement of work" or "workplan" idontifying

how PRPs plan to pro-hed with the work; 


o 	 a demonstration of the PRPs tochnical capability to 
undertake the RD/RA. This should includo a roquiromont
that PRPs idontify the firm thsy expoct will conduct 
tho work or that PRPs idontify tho procoss thoy will 
undertake to solect a firm; 

o 	 a demonstration of tho PRPs capability to financs the 

RD/RA; 


o 	 a statoront of tho PIPS willingnoss to roimburso BPA for 

past rosponso and ovorsight costs: 


o 	 a discussion about tho PRPs position on roloasos from 

liability and rooponors to liability; and 


o 	 the namo, addross, and phon. n w b o r  of tho party or 

storring committoe who will roprosont the PRPs in 

nogotiations. 


h. Jnformation roloase: To tho oxtont such information is 

available and to the oxtont such information has not boon 

pre%Swasly rOh8Sed. the lottor should contain information on the 

nta&.+%abd oddresses of othor PRPs, tho volumo and n4tUre Of 
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substances contributod by each PRP. and a ranking by volumo of

the substancor at the facility.. Note that tho roloase of 

information with the Rf/PS and RD/RA 8pocial notices is not 

intonded to roquire the release of information proviously

provided to PRPs. 


i. Demand for Davment: The lottor should includo 0 demand 
that PRPs roimburse EPA for the Costs tho Agoncy has incurrod in 
conducting rosponse activitios at the sit. pursuant to 11071a) .
The letter should idontify tho action UP1 undertook and tho cost 
of conducting the action., Tho lottor should also indicato that 
the Agency anticipates expending additional funds on activitios 
covered by this notice and othor spocifiod future activitios. 
Finally, tho letter nhohld domand paymont of intorost for past
and future rosponse costs incurred by EPA pursuant to LlO7(a).
Notice lettors should not be delayod to obtain cost information 

where such information has not been previously collocted. 


j:
 Q-d: The lettor should bo usod as 0 

vohicle for informing PRPs of the availability of an admin­

istrative rocord containing documents that form the basis for the 

Agoncy'r docision on tho selection of remody. Tho lottor should 

indicate that the record is open to tho public for inspoetion and 

comment. The letter should also indicate whero the rocord will 

be or has boon located. 


k. m n : Tho lottor should 

encourage PRPs to notify EPA'of their intorest to participate in 

negotiations. The lotter should indicato that PRPs may rospond 

as a group through a steering committoe if a committee has boon 

formed. In addition, the lottor should provido tho n m o .  phon.

number,+-and address of the EPA roprosentativo to Contact.
... 

D. CONCLUS LIN
~ 

w-M 

At tha conclusion of tho 1122(0) negotiation moratorium, the 

Rogions should have 8 fully negotiated administrative order on 
consont for the RI/?S and a fully nogotiatad consont docroo for 
the RD/RA which has beon signad by tha PIPS. A signod document 
is neces8uy to show that an agroomont has, in fact, been 
reached. * 

1.4 


I $;*; 

* t'Pre-SARA guidance for drafting an administrativo ordor is 
providod in "Suporfund Administrativo Ordar: Workshop and 
Guidanco natorials" (1985)  and for drafting a consont docroo in 
"Guidance on Drafting Consont Docreos in Hazardous Yaato CaSOS" 
(Hay 1, 1 9 8 5 ) .  Thoso guidances aro boing rovisod to includo 

*.a 

SARA's roquiromonts. - .h,* 
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At tho conclusion of the 120 day moratorium for tho RD/RA 8 
determination must be made on whother to continue settlomont 
activities, whether the site should bo cleaned up using Superfund 
monoy, or whother to initiate a $106 onforcomont action. A 
continuation of Settlement 8CtiVitlOS may includo soeking an 
oxtension to the 120 day negotiation moratorium as discussod 
bolow, or sending a consent docroe to tho Dopartmont of Justico 
for lodging in tho appropriato district court. 

In instancos whore an agreemont has boon roachod and fully
nogotiated but PRPs have not yot obtainod signatures, it may be 
nocossary to obtain an oxtonsion to tho nogotiation moratorium. 
Extensions may also be nocessary whoro tho agroomont has not been 
fully negotiatod but a11 major issuos aro resolvod and 
outstanding issues are woll defined and final language is 
imminont. Extensions to the negotiation moratorium can be 
obtained only in certain circumstancos 86 discussed in the 
Pobruary 12, 1987 "Intorim Guidance: Stroamlining tho CERCLA 
Settlemont Docision Procoss." l a  

The timing of special notico lottors will havo a significant
affect on our ability to successfully concludo nogotiations a t  
the end of the moratorium poriod. Tho Strramlinod Settlomont 
Policy provides for two differont procossos for obtaining
extonsions for tho RI/PS and R D / M  moraforiums. Tho policy
indicates that the Regional Administrator has tho discrotion to 
torminate or oxtend nogotiations for tho Rf/PS aftor 90 days. 
nowever, extension of negotiktions boyond an additional 30 days
should be authorizod by the Rogional Administrator only in 
limited cases. 

Rolating to tho RD/RA moratorium. tho Streamlinod Settlomont 
Policy provides for oither Rogional or Ho8dquartors approval of 
an oxtension undor eartmin circum8tancos. A n  oxtonsion to tho 
120 day RD/RA moratorium may bo grantod for an additional 30 days
by tho Regional Administrator whon sottlomont i8 likoly 8nd 
imminont. An additional oxtonsion boyond tho 30 days m8y be 
approvod only by tha Assistant Administr8tor for tha Offico of 
Solid U8sto and Emmrgoncy Rmsponso (OSWBR) and only in raro and 
extraordinary circumstancos. 

Thi8 guidanco ro-omphasizos tho importanco of ~~OOting 
the 
90 day moratoriwn for the RI/FS and tho 120 day moratorium for 
tho RD/RA. To aid that policy, this guidanco idontifios throe 
circumstancos whoro tho Rogional Administrator 8nd Assistant 
Administrator for O S n R  mop considor granting such OXtOnSiOnS for 
tho R D / M  moratorium. 

~.. 
. '.?:Tc

This guid&$&& - .  y8s i8su.d undor OSWER Diroctive 4l9832.9.. -
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First, it may be appropriate for the Regional Administrator 
or the Assistant Administrator to extend the 120 day moratorium 
for the RD/RA if EPA selects a remedy in the ROD which is 
significantly different from the Agency's stated preference in 
the proposed plan. This could mean that the focus of 
negotiations could change significantly, requiring additional 
time to reach agreement with PRPs. 

The second example applies to Fund-laad sites. It may be 
appropriate for the .Regional Administrator or the Assistant 
Administrator to extend the 120 day negotiation moratorium for 
the RD/RA if non-enforcement activities a t  the site (e.g. an 
extended public comment period or an extended ROD review and 
epproval process) C8U.e a significrng dulay in the Agency's
ability to move forward in implementing a Fund-financed remedy.,^.,
An extension to the negotiation moratorium may be especially
appropriate..if there is reason to believe a negotiated settlement 
is imminent. In other words, if the,Fundis not ready to move 
forward,.inimplementing the remedy .at the end of the 120 day
negotiatfon moratorium there is no reason to conclude 
negotiations if there is reason to.believe an agreement can be 
reached :. . 

The third example applies to enforcement-lead sites. It may
be appropriate for the Regional Administrator or the Assistant 
Administrator to extend the 120 day negotiation moratorium for .  
the RD/RA after 8 5106 litigation referral has been prepared and 
referred to the Department of Justice (DOJ) for.action. In fact,
the preparation and referral of a case to DOJ may.be an impor.tant
mechanism for providing the necessary impetus for reaching a 
voluntary, settlement. In many cases it may be appropriate to 
issue i,:,unilateral administrative order Concurrent with the 
referral .' 

VI. 	 NOTICE LETTERS AND NEGOTIATION kfORATORIUn FOR REMOVAL 
ACTIONS . 

' The .notica latter process^ ;or removal actions differs from 
the notification process for remedial actions. As discussed 
above, tha notification process for remedial actions involves 
issuance of three notice letters, The notification process for 
removals will involve only one notice letter which may or may not 
invoke:..tha 8132(a) special notice procedures as discussed below. 

&-.'. 

.L­ 
 A. NOTICE L E T T W  

1. Whether t o  Issue Removel Notic* 

The Regions should attempt to contact PIPS prior to 
initiating a Fund-financed removal action to inform PRPs of their 
potential liability where EPA will incur response c o s i s  01 

I 
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to socuro a privato party response. This guidanco oncouragos tho 
Regions bo-sook PRP response through a written notice lotter but 
the Regions may Contact PRPs verbally (with a writton follow-up
notice). This is consistont with tho guidanco on "Issuanco of 
Administrative Orders for Immodiato Romoval Actions" (2/21/84). 

The Rogions should issuo notico lottors to roadily
identifiable PRPs for rOmOv81 actions in tho vast majority of 
cases. The content of tho notico will vary doponding whothor the 
notico will bo used simply to notify PRPs of thoir potontial
liability for an action EPA has alroady takon or is about to 
take, whother tho notice will bo us06 to oncourago a privato
party rosponse through "informal" negotiations (i.0. nogotiations 
not triggorod by tho Ll22(e) special notico procoduros), or 
whether the notice will be usod as a mochanism for invoking tho 
5122(e) special notice proceduros which provido for "formal" 
negotiations between EPA and PRPs. 

2 .  u t 
The Regions should consider using the S122fo) spocial notico 

procedures only for thoso removals whoro tho throat is of a 
nature that it is not nocessary to initiato an onsite romoval 
action for at least six months. Tho "six month planning time 
period" begins once the site .valuation is complotod. This means 
that f o r  the vast majority of romoval actions tho Rogions will 
not be required to utilize the spocial notico procoduros. It is 
not appropriate te utilize special noticos t o r  most romoval 
actions because the subsequent moratorium may intorfore with the 
Agency's ability to implement tho romody in a timoly mannor. In 
addition, it may not be worth oxponding tho tam. and resources to 
enter into formal nogotiations whon a romoval will bo a 
relatively short torn and inoxponrivo rosponso action. 

Tho Rogions should includo tho following factors in thoir 
detormination of whothor it is appropriato to utilizo tho spocial
notico procoduros for romovals with a s i x  month planning load 
timo: 1) uhethor viablo PIPI haor boon idontifiod, 2) uhothor 
tho PIP8 are oxpectod to rospond favorably to tho invitation to 
participatm in nmgotiations and to conduct or financo tho romoval 
action, 3) whothor issuanco of the spocial notico could dolay
implemontation of tho romoval action, and 4 )  whothor it may be 
more approprirto to ontor into "informal" nogotiations in liou of 
"formal" nogotiations undor S122(0). 

In dotormining tho PRPs viability, tho Rogion should inquire

about tho PRPs financial and technical capability for conducting

and/or financing tho romoval action in an offoctivo and timoly 

mannor. In dotormining tho PRps willingnoss to undortako Of 

financo the romoval action, tho Rogion.should. at a minimum. 

obtain a vorbal agroomont from the F%Raprior to irsuanco Of the 
special notico. In dotormining whe@Kt?$ tho spocial notico may 
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delay implom~ntationof the remedy or in determining whothor to 
enter into "informal" rather than "formal" nogotiations, the. 
Regions should consider whether the §122(0) nogotiation
moratorium would interfere with othor activitios at the sire. 

3. 	 Notifying PRPI When Not ADDrODriate to Utilize 

SDecial Notice Proeoduros for Removals 


EPA's doeision on whether to US. tho spocial notico 
procodures for any rosponse action is cloarly discrotionary.
Howover, §122(a) requires the Agoncy to notify PRPs in writing
whon the Agoncy docides not to utili20 such procoduros. Tho 
removal notice providor a conveniont vohiclo for informing PIPS 
of EPA's docision not to utilize tho spocial notico procoduros.
The notice should. therefore. inform PRPs of BPA's docision not 
to utilize ruch procedures when this dotormination has boon made 
and rhould provide an explanation for that decision. 

d 4 .  DOJ Role in Removal Noaotiations 

The Regions should conault with tho Chiof of tho 

Environmental Enforcement Soction of DOJ prior to issuing a 

special notice letter for romoval,actions whoro sottloment by 

conrent decree is contemplated. or whore tho sottlomont is 

expected to involve a compromise of past or futuro response costs 

and the total response costs will oxceed SSO0,OOO. The Rogions

should consult with DOJ pricu to roleasing a draft consont docree
-to PRPs. 


'L c 5. Timing of ROmOV8l Notico 
-,n 

A removal notico that doos not invoko tho spocial notice 
procedures should bo providod to PRPs as soon as practicable.

For romoval noticos that invoko tho spocial notico procedures.
the notice should bo issuod as oarly as possiblo but no lator 

than 120 days boforo the schodulod dato for initiating tho 

romoval action. Tho achodulod dato f o r  initiating tho romoval 
action is tho d8tO romoval oxtrmural cloanup Contractor funds 
will bo Oblig8tOd and onsito cloanup will begin. 


Tho t h i n g  of a notico which invokos tho spocial notice 
procoduros is critical bOC8USO issuanco of tho notico triggors
tho subsoquont 60 to 120 day moratorium on =PA conduct of tho 
romova1,~action. (Tho moratorium would last only 60 days in 
inst8nc.y whoro tho PRPs do not provido BOA with a "good faith 
offor"). Issuing tho spocial notico at loart 120 days boforo SPA 
will bogin tho romoval onsuros that tho subsoquont 120 day
moratorium door not affoct EPA's ability to implomont tho rOmOva1 
action in the ovont nogotiations do not rosult in an agrOOmOnt
tor PRP conduct of tho romoval action. 
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6 .  ReciDienrs of Removal Notice 

The removal notice should be sent to a11 parties where there 

is sufficient evidence to make a preliminary determination..of 

potential liability under 8107 of CERCLA. If a Federal agency

has been identified as a generator at a facility not 

owned/operated by the Federal agency. such agency should be 

routinely notified like other PRPs. 


Copies of removal notices should be provided to the Regional

administrative record coordinator, the appropriate State 

representative. and to headquarters. Providing copies to the 

administrative record coordinator 1s important for ensuring that 

the notice to ba placed in the record. Providing copies to the 

State representative is important for ensuring that States are 

appropriately informed about possible future negotiations. 


Providing copies to the Information Management Section 
within the Program Management and Support Office of the Office of 
Waste Programs Enforcement for entry into the Superfund
Enforcement Tracking System (SETS). Copies should be sent to 
OWPE at the same time they are sent to PRPs. Providing copies to 
OWPE is essential for facilitating our efforts to track site 
activities and to respond to Congressional and other inquiries. 

It is not necessary to provide copies of each removal notice 

to the administrative record-coordinator. State representative,

State or Federal trustee, or headquarters in instances where 

identical notices are provided to multiple PRPs. where there are 

multiple PRPs at a site. a copy of one removal notice with a list 

of other parties who have received the letter would suffice. 


7. Sontants of Removal Notice 


A8 indicated, the content of the removal notice will vary
depending upon whether the purpose of the letter is to simply
inform PRPs of their potential liability or whether the letter 
will also be U8.d to provide an opportunity for PRP involvement 
in negotiations either through "informal" or "fOtra81" 
negotiatiow. The following highlights the components that 
should be included in the three different types of removal 
notices. The specific content of each component of the removal 
notice should be essentially the same 8s described earlier for 
RI/FS and R D / M  general and spacial notices, except where 
otherwise specified. 

a. Notice Of! DOtential 1i8bilitY: If the purpose of the 
removal notice is simply to inform PRPs of their potential
liability and to provide notice that the Agency ha8 or is about 
to take a response action, the notice should contain the 
tollowing components: a notice of potential li8bility: 0 
discussion about site response activities that have bmli or Will 
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bo conductod at tho sit.: a notico on tho availability of an
adminirtrat&vo rocord: and a notice pursuant S122(a) that tho 

6pOClal notice procedures will not be u6.d. .. 

The notification under Sl22(a) should inform PRPs that tho 
Agency will not (or did not) us0 tho 8122(0) rpocial notico 

procedures for this particular rerponro action and should provido 

an explanation for that docision. Thodlottor should indicato . 
that it i6 tho AgenCY'6 policy not to Us0 tho spocial notice 

procodurea for romovals UnlOS8 thoro is a 8 i X  month planning load 
timo prior to the initiation of tho rosponso action. If tho 
rosponse action doom involvo a romoval with a mix month plaaaing

load time but tho Agoncy made a cas.-spocific dotormination not 

to us. tho rpocial notice procedures. tho lottor should provido 

an oxplanation why the uae of ruch procodurea was dotorminod to 
bo inappropriate for that particular rosponso action. 


b., Notice Of Dotenth1 liability and ODDOrtUnitY to ontor 

-: If tho purporo of tho removal 
notieo is t o  inform PRPs of thoir potential li8bility and to 
provido PRP6 with an opportunity to entor into nogotiations with 
BPA without invoking tho 5122(0) spocial notico procoduros, tho 
notice should contain tho following compononts: a notico of 
potontial liability; a di6cussion about site rosponso activitios 
that will be conducted at tho rite: a copy of tho statomont of 
work or workplan and draft administrativo ordor on consont: a 
notification pursuant to S12?(a) that tho rpocial notice 
ptOCedUre6 will not be usod; a rOpUOSt that PIP8 notify EPA 
within a 6pecified poriod of timo of their interost to 
participate in nogotiationa: a notice on tho availability of the 
administrativo record; and information on tho BPA roprosontative 
to contact. The S122(a) notification should contain the 6amc 
information dircusaod in tho procooding paragraph. 

c. Notice of ~ o t o n 
ti81 liabilitv and ODDortunitP to ontor 

into "formal" noaotiations DurSUant to Sl22(0) 8Docial notice 

pbocodura: If the purposo of tho roaoval notico is to inform 

PIPS of their potential liability and to provido PRPa with an 

opportunity t o  ontor into nogotiations with %PA using tho S122(e)
special notico procoduros, tho notico should contain tho 

following corpononts: a notico of potontial liability: 8' 
diSCU8BiOn .bout sit. rosponme activitios that will bo conducted 

at th0,site; 8 discussion about the special aOtfc0 procoduros and 

tho nogo'tiation moratorium; a copy of tho statemont of work or

workpl+an;and draft administretivo ordor on consont: 8 discussion 
about what constitutos a "good faith otter": a request that PIPI 

notify BPA within a spocifiod poriod of time indicating thoir 

intorart to participato in nogotiations: a notico on the 

availability of tho administrative rocord: and information on the 

EPA ropre6entativo to contact. Tho "good faith offor" should 

contain essontially t i l .  samo compononts 8s describod 8bov. for 
the RD/RA. 
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8 .  	 CONCLUSION OF NEGOTIATION MORATORIUM AND 
~EAPLINEMANAGEMENT FOR R8MOVALS .. 

At tho conclusion of the 1122(0) negotiation moratorium for 
removal actions. the Rogions should have a fully nogotieted

administrative order on consent which has boon signod by the 

PRPs. (Whero appropriate, a signed consont decroo should be 

providod). A signod administrativo order on consent (or a 
consent decree) will show that tho negotiations havo been 

successfully completed. 


Tho expectation is that tho nogotiations will be concludod 
at tho ond of the 120 day moratorium and tho Regions aro strongly
encouraged to conclude the nogotiations within this poriod of 
time. In inntancos where the negotiations do not rosult in an 
agreement, the Region8 may rook an extension to tho 120 day
moratorium, isnue an administrative ordor, or proceod with a 
Fund-financed removal. Note that the Rogionak Administrator may 
grant an extonsion to the 120 day moratorium only in limitod and 
appropriate circumstancos. 

C. 	 ADMINISTRATIVE ORDERS AND NtGOTIATfON MORATORIUM 
FOR REMOVALS 

In mont instances. una of the special notico procodures for 
removal actions will not aff!ct existing policy on issuing
administrative orders for removals sinco the special notica 
procedures will be issued for only a small portion of removals. 
For details on the Agency'n policy on administrative ordors refor 
to tho guidance on "Issuance of Administrative Orders for 
Immediate Removals" ( 2 / 2 1 / 8 4 ) .  

It is neconsary, howevor. to modify existing policy in one 
respect. In instances whore Regions US. the special notico 
procedures for a removal action and where issuanco of an 
administrative order is necessary and appropriate, tho Regions
rhould not is8ue tha ordor until the end of the negotiation
moratorium. This ensures that the negotiation moratorium will be 
usod to n-tiate voluntary settlements. 

VII. 


Tho policies and proceduros established in this documont 
aro intonded solely for the guidance of Government personnel.
They aro not intended and can not be relied upon to create any
rights, substantive or procedural, enforceablo by 8nY party in 
litigation with the Unitod States. The Agoncy reserves the right 
to act at varianco with these policios and procedures and to 
Change them at any timo without public notice. 
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For further information Or qUeStiOnS concerning this 

guidance. please contact Kathy MacKinnon in the Office of Mast. 

Programs Enforcement at FTS-475-6110. 
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Appendix A 
Timing of RD/RA Special Notice Letter 
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Appendix B 
PRP Settlement Process for RVFS and 
RDIRA 



...
.

 
. 

9834.1 C 


... 

8
 



. *. 
7
-

. 
.. 

. 
I
 

~ 
,.. , 

, 
9834

1 I; 

4 
aJiI 


Q 




.. 
i. 	 .,., 

5288 Fedarnl R&Iar / Vol. S.3. No. 35 / Tuesday. February-
- 1 

M c a n q  ! w.m 
M ~ ) s . o m  -.. 

J' Y'7.4~a 

TOW 	 -z.rn0.m 
- .  

Dald: February 5. loBg 
L- 1.lawP 
AUirwnl Adminrrmwrlor Wafer. 
[FRDa LlbJzIo Filed Z-Zz-Sh @+am] 
-cool­

fCRL-a?30-61 

Summnd Prognm NOIke Ldtem 
NOQOI~IIONa n a  ln lomut lon  
EXCbnpe 

AGENCY: En! ironmental Rotec:ion 
Agency. 
Acno~:Request for Public Comment. 

SU--.R*: The Agency is publishing :he
"Interim Guidance on Notice Letters. 

. Ne?otiations. and 1n:ormation 
Exchange" today to i n i o n  :he aublic
about these guidelines and to soiicit 
public comment. Thts'guidance covers . 
the use of the secticn 122!e) special
notice procedures and other related 
settlement auinonties under section 122 
of the Comprehensive Enwonmental ' 

Resoonre. Comoensation. and liabilitv 
Act'ofl980 (CEiiCL4 or Superfund] a; 
amended by the Superfund Amendments 
and Reauthorization Act of 1986 I S W l  
(hereinafter referred to a s  "CERCLA"]. 
DATE Commenis must  be provided on or 
before April 25.1988. 
ADDRESS: Comments should be 
addressed to Kathy MacKinnon. C.S. 
Environmental Rotcction Agency.
Office of Waste Programs Enioicemcn:. 
Guidance and Oversight Branch (WH-
527). m M Sweet. SW.. Washington. DC 
u)480. 

COR N I l U ( E R  lUFWYAnOU C O h T A m  
Kathy MacKinnon. U S  Environmental 
Ro:ection Agency. Office of Waste 
Rograms Enforcement, Guidance ar.d 
Oversisht Branch (WH-5271. 401 M 
Street. SW.,Washington. DC 20460 ( 2 0 2 )  
k i j d ? Q .  

S U P ~ ~ Y E W I A R VINFORYInOU:  The 
guidance emphasizes the irrpo::ance of 
reaching voluntar). settlenents with. 
potentially respmsible pai:ies (PRPsl
and uses n o t i c e  letters. ncg0:ia;ions. and 
inlormation exchange a i  mecnans-s 
lor iaciiitaiins iet:lem.cnis. The gu idaxe
establisher a process ?or,issuing notice 
letters to PRPa,jnclus':n$ tne y e  o i h e  
special xo i i ce  procecvrei unoe: sec!)an
Il?[e) of CFRCLA Tne gu:d;m:c 

I 

a tab l i sh is  ~ p a m t enotification 
prncnrcs  for removal and remedial 
actions. 

The guidance also di rcunes  the 
Agency's ~ c n e r a lpolicy lor exchanging 
information with PRR. i ndudkq  a 
discusion about =A's rsleare of 
information under wc6on l z ( e ) ( l )of 
C E R U  and E P A s  authorities to 
requesl infomation fromP R R  under 
sectioru 1MIel and lZZ(e)(3)(b)of 
W C l A  and section 3C4I7(a)of the 
Resource Comervation end  Recovery 
Act RCRA).

Finally. the guidance d i tcuues  
variow aspecu  of the negotiation 
process. This includes a discurrion 
about negotiation moratoriums that a m  
triggemti by the use of the rection 1 u ( e )  
special nouce procedures. This also 
includes a discussion about concluding
negotiations and managina negouation
deadlines. 

The Agency encourages public 
comment and will reeva1l;ate this
interim guidance in response suL+ 
comments. 

The i n i e r z  guidance follows. . 
Dale: November 15.9 8 : .  

A a a g  A i s i s l ~ n l.Atim;ni,rmWr for Solid 
Worie ond Emergency Rerponre. 

h T R I M  CL'IDANCE OS SonCE 
LClTERS. SEGOTLVTIONS. A S D  
lN.FORHATlOS LYCHANGI: 

B.  Special Sotice Roccduici and 
lniormstion Releare 

I\'.Informauon Erchaige
A. lnfonnauon Rcqucr:~
B.  Informnuor. Relrrre 

V.Notice h : r n  and N e ~ o i ~ e i i o n  
Momionurn lor RLIFS and PURA 

A. Rvpmeof Natlcc 
B Cenrni Notice Letier 
1.Whether 10 Imrc Gcnenl Sotice 
2 Timing of General Sotice 
3. R t t i p t ~ - ~ l ~0 1  General Notice 
4. C o n c n t r  of General N O l l C I  

C.RIIFS and RDiR.\ Special S m c e  Lrifcn 
1. Whether Id l s w c  R U F S  .nil RD:R\ 
sPcc;JI so"ce 
2. Nolif?mc PRR When Not Apprnonrle 
Io lrruc Hl lFS a5d RDlRA Special 
Sollce . 

' 3. DO] Roic i'n RIIFS and RDiRA 

Received I 

a 

A Notice Leiten 
1. Whether IO h u e  Notice for Rrmovdr 
2 Whrdto  Uw Soras1 Noti-

1. InGbduction 

The Superfund Amendments and 
Reauthonzation Act of 1986 ISARAI. 
which amends the Comprehensive
Environmental Response.
Compensation. and Liability Act of 19eD 
(CERCIA].,m;lintains the importance of 
a swong Superfund enforcement 
program.' in particular. SAPA 
emphasizes the impor:ance of entering
into negotiations 2nd reaching
settlements with potentialiv responribie
parties (PRPrl to ttllow PRPs to conduct 
or finance response actions. SARA ..... 
generally codified the Agency's Interim 
C E R W  Settlement Poiicy but also 
established some new authorities and 
procedures that were designed Io  
facilitate settiemrnts. 

A fundamental goal of the CESCLA 
enforcement program 14 to faciliate 
voluntary settlements. EPA beiiever that 
such settlement4 are most likely i o  occ'lr 
when EPA interacts irequenlly with 
PRPs. Frequent inieraction is impor!an:
because 11 proudcr the opporimty :o ..:.
share information about a site and mi) .
reduce delays In conducting response
actions caused by the lack o i  
communica:ion. lmporiani mechanisms 
io: promom: interac:ion a n d  !acilita:mz 
communication between EPA and PR?s 
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indude issuing notice letten. entering,
into negottattons. and exchanging . 

' information with.PRPs. 5;?Ria guidance r ep laxs  the October.L 1W midance on ' Procedures for ... lssuing tiotice Letten" and the October 
0. 198.5 guidance on 'Timely Initiation of 
Responsible Pany Srirches. lssuanw of 
Notice Latten and Release of, 

.~ Wonnation." Although cenain 
prooedures and the timing of various 
activiliea have been modified this 
guidance retains many fundamental I ,  

aspect3 of the October 12 1984 m d  
'Octo%er 9.1Wguidances. In particular.'
this p i d a n c e  re.emphasizes L+e 
imponance of timely issuance of notice 
ielten and the exchange of information 
between EPA and PRPs. In a d d t i o n  this 
guidance incorporates a moratorium and 
"formal" penod of negotiationJreiemd 
to a s  a negotiation moratoriLmj mto the 
settlement process. EP.4'r commitment 
to c a n i n g  OY: these aciivitie, is cxcial  
for supporting ow fundamen'tal goal of 
facilitating negotiated se!:lements. , 

'~TI. Purpose nod Scop; df G+d.n& 

- . 
' 

'FWs. including requests lor ;id , 
r e l e a u s  ?f site.specific infonnation. 
IIL SL.tuloly Authority 
A. S f f k m e n u  

SectionilWa).l?2la). and lu'lell8l 
authorize settlemenu and establish 
certain condltionr for allowing PRPs to 
conduct or f m n c e  response actions. 
Section IWa) autho-es EPA to enter I 

into UI a p e m e n t  with PRP. IO allow 
PRps to conduct or finance response
actions in accordance with sectlon 122 if 
EPA determines that the PWo will . , 
woducvthe response action prnperly . : 
and promptly. Under section 1Wla).
PRPs'eannot conduct the Rl/Eunless 
EPA determines that che PRP is qualified 
to perform the RIIFS. EPA contrecu . 
with or arranges for a qualified penon '1,. 

other than :he PRP to assist EPA in 
ovenecing and renewing the RIIFS. ann 
the PRP agrees io reimburse the Fund for 
the costs EPA incun in overseeing and 
reviewing the PRPs RIIFS. 

Section lZZIa] similarly authorizes 
EPA to enter into agreements with PRPs 
to perform response actions i f  EPA 
determines the action wili be conducted 
properly. Section 12Zla) also provides , 
for EPA. when practicable and in the 
public interest. to iacilttate.settiementr ",
with PRps to eipedith effective remedial 
acpons and to minimize litigation.

Section lZZ(el(6)provides that no PRP 
may undertake any remedial ac!ion at a 
facility where EPA or a PRP purruan! t o  
an administrative order or cons'ent .,
decree under CERCW has ini)iat?d an 
RliFS unless the remedial acllon has 
beer. authorized by EP.4: I 

this s%ction provides lor EPA-to hake  . --. 0 
such information available in advance 
of the special notice upon request~bya 
PRP in accordance with proseduns -' 

provided by EPA ' . . - - . i I  

.­liiuance-of a special notice trieeir i 
moratorium on !he commencement of, . 
certain actions by EPA under section ,. . 
104 or section 106. The purpooc of the 
moratorium is to pmvide,for a period of 
negotiation between EPA and PRPs. The 
moratorium prohibits EPA from 
commencing any rerpoluc action'under 
section IW(a1. and an RL/Eunder. .: 
section 104lbl. or an action under' 
section 108 for ea day# after receipt of 
the notice. If EPA determines that a 
"good faith oifer-has been iubmrtted by
the PRP within 80 days after receipt of 
the special notice. EPA shall not I . 
commence an ac:ion under section 

-1Mla)or take any action against an? 
penon under section 106 for an 
additional 63 days or commence a,? RI! 
FS under section lMlb)  lor an addivonal 
30days. 

Under section 1?21el!21lal. EP-fmav~~ , .. 
commence any edditional othcr.s!udles -
or investigations authonrcd ""der . . ' 
section IWlbl. including the re+ncdial 
design. dunng the negotiation perisd. ' , 
Under section I~Z1e)I:)ICl. if an 
addtttoi~alPRP is identified &ring the 1 ;: 
negotiation prnod drafter an.agrcer?er.:
has been entered into. EPA may bring. * '0 
the'addittonal party into the negatia!ia6 'I 

or may enter ;"to S separate apreerni-.t 
d , t h  the PRP. Vider sec:ion l?:Ie!l5;. 
EP.+is not prob:Sit?d from cnee-t+i;?. i  
a responrr or en!orcement aw3n  CC::?~ 
the negotir!:dn period when there is  a 
sipnificant tbreat to public health ur the 
environmerA. 

Section Il?is]provides !ha! i! EP?. . 
decides no1 to use :he spemal notice , 
procedures established under section 
~ z ( e ] .EP.4 i: required to  notify PRPs in:  
wnting of lhts,dectsion along Nith an 
explanation why i t  is inappmpriate to 

. ,. 
use such procedures. Tne decision by
EPA to use or not to  uIe the special
notice proceduxs is not scbiect :o ,.:' " . 
judicial revie?: , .  , . 

IV. lrrformation &change 

. .  
The purpose of this guidance is to 

assist the Regions in establishing
procedures for the issuance of notice 
letters to PRPs. for the conduct oi 
negotiations b e t i e Q n  EPA and PRP;:'-
and for the exchange of information 
between EPA and PRPs. 

This guidancp.add:esses :he use of ' 
both "general:' and "special" notice 
letters for re'moCa1 and renec:al actjoes. 
Special notice ietters diffe: frorr. gke ra l
notice letters bec-use special not:cts 
trigger the negotialton moratorium. The 

- negotiation moratorium is the penod of 
r, time where a moratorium is imposed o! B. Specin! h'oo:ice Procedures c.& 

certain �PA actions.and a penod o! lniormnlion Releose . ' . . , I ,  

"formal" nego:iations IS established Sections 1221;) and 1 U ( a l  contain 
between EPA and PRPs. '. 

Use of both general and special mlice 
l e t t en  are discretionar).. However. the 
Regions are expected to issue general
and special notices for the vast majority
of remedial achons. Such notice letten 
will be issued for remedial 
invcntgJt ionslfeasibi i i t~studies (RI!
FSI) and remedial designsiremedial
actions (RD/RAsl. Although i t  1s 
generally ippropriate to issue a 
"removal notice'' for all removal aktionr 
the Regions are noi expectid to invbke 
the section 12:lei specizl notice ., I 

probedurns for most removals. 
This p i d a n c e  a l~o~dddres sesthe 

liming. du:a:;on. ani-conclcsio? of the 
negotiation moratorium. Finaliy, t h s  
p i d o n c e  discusses thc process o! 
infor-;rtio? exchar,ge be!ycer. EPA azd 

i:I 
L l  

. 
provisions reiating to the special notice 
.procedures.and the'release of 
information to PRPs. Section lUIc1 
provider for EPA to utilize the special
notice procedures if EPA determines 
that a period of negotiation would 
facilitate an agreement with PRPs and 
would expedite remedial action?i. 
Section IU(e1 also provides for EPA to 
release certain information to PRPs. 
Such information includes. t o  the extent 
available. the namei and a d l e s s e r  o f  
other PRPs. the volume and nature of 
substances contributed by each PRP. 
and a ranking by volume of the 
substances at the faciiity.' In adli:io-. 

. . 
COlux~vm o & m e d  l h i i  h e n  mmi be 

1;;n,i,non, 10 a e  , > a , h b , l l , )  o! l " I O r n l l 1 D I  1 :  C"C2> 

warn O ! , b  n,pE",e.CIIPP Inplllcui.:. 
co-s. Wi*J in., ll.iR t ! F s  I D S i . 1  "Dl lCt  "..d 
no( m a c c m m n , e c  DI ,n!~:ramn on v o < ~ m iand 
" J i U R  O! 1.111 .co ;.nims I! ,",a ,nform.,,on il 
no8 avmrianie.at :ar .!a?! o! %beRt!K. A mp.iii i  

. .; . 
1.: . I '  , 

The exchange o!,informaiion brt.i.ee-
'EP.4 and PRPr,ts crucial for faci!ili::n2 
r e t t i emen t s . l n fo~a t ionexchanae .' 

should be an ongoing process of ,
communication. EP.%usel inlorrr.a:ior 

0 

, : I  I ,  
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ublmincd fmm PRR to dstcnnrnc~ ~ . . .~~~... 
potential liability. to dctcrmine~lheneed 
for response. and to suppofi the 
selection ofthe remedy. PRPs w 
information obtained fmm EPA to 
organize a m o g  themselves and to 
develop a "good faith ofier" to conduct 
or finance r e ~ p o ~ eactions. 
A. JnfomutiunAsqwsu 

EPA may request information fmm 
PRPS about vanous actinties and 
conditions under section 1Mlc) of 
WCLA nnd under section 3m?(a) of 
the Resource Conservation and 
Recovery Act WCRA). In addition. EPA 
msy iasur adminirmrive subpoenas
udder section 1Ulcl13l[bl of IIRCLA. 
Informauon commonly requested
includea details concerning waste 
operations and waste management
practices. the type and amount o i  
substances conmbuted by each PRP. as  
well a s  the name of other PRps that 
conuibuted substances to the site. 

Information requests should be issued 
as early as practicable and may be 
issued as  a separate letter dunng the 
PRP search process. a s  pan  of h e  
general notice h e : .  or through an 
adminiruauvc subpoena. A detailed 
discussion about the use of information 
request letten and adminisuatrve 
runpoenar 21 contarnec :n tee 
forthcoming "Guidance on Use and 
Enforcement ofInformation Requests
and Administrative Subpoenas under 
CERCLAsections 1041e) and 1221el." 

The Regions have the discretion to 
decide whe,ther to i s su  an information 
request as  a separate-letterduring the 
PRP s e a x h  or as a tomponenl of a 
general no t iq  letter. Issuing a separate
information request letter in advance of 
the general notice may be advantageous
in simationa where iniormanon from 
PRPa in needed to determine whether i t  
is appropriate to issue a notice letter to 
such p a d e s .

.Infomation requesu rbould be 
developed in accotdance with the 
forthcomingguidance on information 
requests and adminismtive subpoena# 
as mentioned above. An information 
request should a h  lndlcate thnt EPA 
plans to ngomusiy enfone information 
requerts with the new enforcement tools 
authonzed under SARA which include 
itsuing orden under sec!ion ~ W ( e ) [ s ] .
Finally. the inlormation request should 
indicate that 11 3s the  PRPs responsibility 

. t o  infonn EP.4 whether information they
prnvidr to EP.4 ia confideniial end 
iubicct to protection under section 
m l e l  of t E R C L 4  
E. Informofion Release 

It is imponant to gather and release 
site-specific information to PRPi as  soon 

as  reasonably practicable. Galhering
and releasig ruch mformation early in 
the prncers will not only expedite 
response and enforcement sctiviiics but 
will help PRPI organize and negotiate 
among themselves as well. 
h indicated section tUlc) ( l )

p m n d a  for the release of ccrlain 
information to PRR to the extent such 
information is available. Such 
information includes the names and 
addresser of other PRPI.the volume and 
nature ofsubstancas conhbuted by
each PRP. and n ranking by volume of 
tbc substances at the facility. This 
inlomation is to be  pmnded  to PRR in 
advance of lhe special nooce in 
accodanca with procedures developed
by EPA. 

Congcsc recognized the limitatioru lo 
EPAs ability to make cenain 
informanon avaiiabie to PRPs. 
especially early in the response process.
Therefore. this iniormation can be 
released only 10 the extent such 
information is available. If the Regions
have information on volume. the 
Regions should develop volumeL7c 
raniungs and should make such 
information available io PRPr a$ soon 
as  practicable. However. due to their 
preliminary and summary nature. EPA 
will not expand resources to explain or 
defend any list or ranking. Lists or 
ranlungs released to PRPs and others 
sbouWaIways contam appropnate
disclaimen. 

The Regions are encouraged to release 
information to PRPs as  soon as 
reasonably possible. The Regions may
respond duectly to individual PRP 
requests for information. may use the 
notice letters as  vehicles to release such 
information to PRPs.or may establish 
alternative mechanisms in some 
rrtuadons as  drxussed below. The 
Regions nre suongly encouraged to use 
the notice l e t ten  to release site-specific
inlomaQon.In particular. use of the 
general notice may p m n d e  a convenient 
o p p o d t y  to release information in 
advance of the special notice punuant 
to the itamtory provision that EPA 
releasc such icformation in advance of 
the special notice in accordance wilh 
pmc;dwea dcvclopcd by P A .  
Although i t  is generally.preferable to 

release information to individual PRPs 
through notice letters. alternative 
mechanirms may be used in unusual 
circumstences. For examgie. in 
instances where there are many PRPs 
and!or vhere there i i  a substantial 
amoirr.1 of idormation to  be released. 
the Regjons rnay consider makina L.e 
information ausils5le i ivoufh a ccni.aI 
mecharusm [e.g. through a PRP rteenng
committee if one has been formed and if  
the committee has agreed to be a 

dsaringhoure for dimtributing
Wonnation IO other PRPr). An 
alternative would be to indicate in the 
notice letter that the Region has s i t e  
specific information that will be made 
available ID the PRPs in L manner 
specified in the letter. 
V.N o b  Lnm and N.po!idm 
Moratorium farF3m d RDIRA 
This midance crentn a systematic 

procns for issuing three separate notice 
letten for remedial ~ C ~ I O N .The &e 
notica lettern are (11 the gcnen l  notice. 
12) the RllFS special notice. and 131 the 
RD/U special notice.Even thouoh the 
RI/W and RD/RA special notice letten 
arc separate letten. the are d i s r s l e d  in 
the same section below since the 
content ofthese letten is basically the 
same. In instances whem the content of 
the RI/Eand RDlRA special notices 
differ. separate secnons are presented. 
Also. this guidance is wntten with the 

assumption that each notice letter will 
be issued in,sequcnce. Consequently.
the guidance has been structumd so that 
certain miormation provided or  
requested in one letter 1s not repeated in 
a subsequent letter. The content of 
actual letter; may. however. need to Se 
modified in situations where this 
pmcess is not followed. 
For example. there may be a situation 

where site actinties are already
underway and where the Region is 
ready lo issue the Rl/FS special notice 
but has not issued a gcneral notice. In 
this instance. it would not be necessary 
to wait to send the special nouce until 
after n general notice i s  Issued. 
However. i t  rnay be appropriate 10 
include certain aspects of the general
notice into the special notice. 
A. Pupore ofNotice Lelrerr 

n e  purpose of the general notice is to 
Inform PRPa oirheirpotcntial liabiliry
for future re3ponac costs. to b q i n  or 
continue the process of information 
exchange. and to initiate the pmccrs of 
"mformal" negotiations. In additioh the 
general notice informs PRPa about the 
possible use of the section l22tel special
notice procedure, and the subsequent
moratorium and "fomal"  negotiation
period. 

The purpose.of the special 2oticc is 
similar to the general notice. except t.at 
the special notice is also used to invoke 
the statutory moratorium on certain FPA 
action, and to inibate the process of 
"fomal" negotiauons. Although the 
general notice does not wigger e 
moratorium on any EPA acuon and does 
not invoke a "formal" period of 
ncgotiation. the general notice is 
expected to initiate a dialogue between 
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&der section 1W of CLRCU. If ihcre is '.are multiple PRR at a site. a cofy of.one 0 
general notice,with a l is t  of other parties 

EPA and PRp;.lssuanca of 8 genernl
nolice should be viewed as I 
mechanism for initiating negotiations 
whereas issuance of a special notice . 
should be viewed as a mechanism for 
concluding negotiations. 

TIIC term "infonnaI" negotiations doer 
not mean thal such negotiations are not 
serious effortsto reach a seltlement. 
Rather "in1ormal"negotiations refen to . 
any negotiations that are not conducted , 
81 pari of the negotiation momtonurn 
Wggcred by issuance ofa special notice 
under section IY[a)..The terms 
"informal" and "formal" negotiations 
ate used Io draw I )  distinction between . 
negotiations which are and are not 
covered by the section ~ ? * [ e ]  , 

moratorium. , . 
' 

B~GeneralNorice f&rei,, , 
I j 

Agency notification procedures should 
provide PRPs with sufficient time 16 
organize and develop a reasonable offer 

doubt about whether available I 

information supports issuance of the 
general notice. separate inforination 
request let!en'rnay be'sent to such 
parties prior lo issuing the notlce. If a 
Federal agency ha8 been identified a1a 
senerator at a facility not o w e d /  
opcraied by the Federal agency. such 
agency should be mutinely.notified like 
other PRR.. . .. 

U,additional PRPi areidentified afte; 
-the general notice but before th'c MI,?. 

, who have received Ihe letter would ' 
iufice: , , . .  

: ' ' _ .  
. r..Contcnls or CencnlNotice , 

.The I& ,ho;ld . .. 
wntain the following components: (a1 A 

' notification of po~entialliability for . rrsponse (b] II discussionabout, 
future notices and the p r i i b l e  future ~ ,yre ofspecial a 

discuIsion about response '. 

special nolice,is isnued. the Regions , , acoviticr, 11 reque,l for inlormallin 
. should provide a general notice to those, .i about appmprialel, ,el the 
' additional PRp.  If additional PRPa are ". of ,identified after general and special

are irsued, addit,onal PRP, ':,idormation (where availabiel. In a '  
need not a general before discussion about the merits of forming a . 

PRP steering commiltee. (8) a notice.. 
regarding the development of an .. 

aadmininrat've record. and (hi ' ' 

' deadline for response to the letter and ':
information on the EPA representative 

receiving the appropriate special notice:, 
However. relevant aspects of the _ ,
general notice should be!?corporated .' 
into the specral notice. 

iho,,l$ bbCopies of the general'notlce
lo  conduct or finance the re!ponse" ' .. provided to the Regional administrative tO,contact. 

a: Poienfbllfobiiir~:Theletter should 
inform parties that they arc potentially
liebie for  response costs under s e c t m .  .: 
107 of CERCLA. inciuding the CDSIS of 
conducting the R l l F 3  and RDIRA. The 
letter should define the scope of 
potenti.al liability and should brieny . 
explain why the ?artier have been , 

idennRed,as PRPs. 
b. Future norice under sectton izZ:ol' 

ondrectfon I??/elel:The lctter should 0 
indicate that EP.4 wiil notify the party a t  

. 

action. Toward this end. the Regions 
shouid contact PUPS prior 10 issuin3.a , ., 
section 1:Zle) special no:iFc by.issumg a 

record coordinator. the appropriate 
State repre!entatire. the State dr , 
Federa: trustee ifa t rus tee  for naturai ' 

' resources has been,desqnated. and to 
EPA headquarters a t  the same f t + i  
notices'are sent to PRPs. The copies of, . . notices to hiadquarters should be sent , 

general notice ietter. . . .  
1. Whether To IssueGeneiai Yoti& . 

A general notice lsftter should be 
' issued at the vast maionty of sites that 

are proposed b r  & listed on the '. 
National Riorities List [QPLI where 
negotialions for the RI:FS and RDIRA 
have no1 yet been iniJiated. . ' 
Circumstances where 11 may not be 
appropriate to issue the general.notice 
include s i tes  wherea notice pursuant to ' 
previous guidance was.issued prior to 
the reauthorization of  CERCLA or u,here 
the Region i s  reads to issue a specia! 
notice a1 the site, These Fxceptions are 

.importdnl for minimizlng'any possible :.. 

to the Informatmn Management Section , 
' within the Program Management and 
'Support Office of the Office of.Waste 
Rograms Enforcement (OWPE].

Providing copies I O  the admtnistrati~e 
record coordinator i s  important lor 
ensuring that Ine notice i s  placed In the 

an appropriate point in the future. The 
..letter should spectfy that !hi; notlce will 

ad~nlnirtr8tirerecord: Providing copies . ' be a seCtron,=(a) notlCe or a 
to.the Stale representative and the Slate Section 122;e),~pecialnotice and shouid 
or Federal trustee i o  important for explain what these notices are. 
ensuring that States are appropriately . T h e  letter.should indicate that the , 
tnformed about possible future >. section 122(alnotice IS a notice which 
negotiations.' Providing copies 10 in fo rm parties that EF'A will not use the 
OWE is essentid forpermithns enlw lZZ(elspec,alprocedures.
into the Superfund Enforcement ~ The  letter should indicate that the.notice,
Tracking System (SETS).Envy into sets willprovide an expianauonfor the 

~ 

' 
-.disruptran to ongoing activities: 

' 2 Timing of General Notice 
The general notice latter should be 

rent to PRPs as early in the process as . ~ :  
will facilitate OW elfom IO track u t e  decision not to u,e the spcialand to to

possible. preferably once the site has Congressional and other inquities. ' procedures. . ,. 
p.egionalinputbeen proposed for inclusion on t h e  hTL ~i~~~ of data inlosm . T h e  letter should also indicate that a 

Early receipt of the general notice will 
ensure that.PRPs have adequate
knowiedge of thelr polentidl liability as 
well as a realistic opportunity to -
participate in settlement nego!iations. 
When a sepnrate information :eqws:
Icuei has been sent to PUPSFKV to the 
general notice. the informallon r e q u w  
should be sent as eariy a s  possibie':~
avoid any deia? tn isru;;lg the gene:&! 
notice. 

3. Rerlpients of Ce:rc:al'Xotice 

, letter isplanned for
FY IQati. . .  

', i s  not neccrsary cop,cs of 
J i a c h  general [he administrative 

recordcd,&dinato:. slate representat,r.e. 
I State or Federa! trustee. or headquarters

in instances where.lder.ticai are 
pro,.ided to  multipje p ~ p ~ .where lhere 

' I  . .  
ntwnF 10u~.c i w c ?  ~n Ihr* A L I ~ I C ~ I ~ ~ ~ ~  

.Oml ",,, i2L,lc mo:c ,, LeLr,lo ,3c io.,hcon,ns 
"Cuiointr 06 !ne A o n ~ c ~ , ! r ~ ~ ~ ~ ~R I C O : ~  in? 

cndm C S C L A " . ~ ~  

ernion 1Wel special notice wil l invoke
the negotiation moratorium. The letter. 
shouid'make Clear that issuance of a 
seem 12Ziel special notice letter 1s
discretionary and ma? be used ifEP.4 
determines IhatweO f  such procedgrcs 
wouid fac i l i ta le  a n  agreemen' and . ' .
expedite re'medinl actlo". The lette: : 

shouid i iso expiain the purpose of the , 

specid1 n d i m  and the subsequent 
nego!l-tion mratonum. InformnE P R P l  
about the special notice procedures a d  I/ 

s e i c c t ~ r ~a xrwunsr ~ r i i i  the nemiiat ion moratonun wi l l  aler: I; 

. . . I j  
. I ' 

. .. .  

0 




I . , 

. .. . . .  

cSi& m p o n r c  activities: t h e  letter 
d o u l d  s e ~ r @ yducrtn the acttvit in 
EPA plana Lo w d e n a k a  at the tile. 
Where appropriate. such activities 
ahould include scheduled stan or 
complmon dale8 for the Rlm or RD/
RA. lnsunces where it may not be 
appropriate to provide stan or 
completion dates include situations 
where the general notice is isrued very
early in the pmcear and where specific
dates have not yet been set. or where i t  
is expected that taget dates are likely 
lo change significantly.

d. Informofmn m p u e e  The letter 
shuuld request informauon on 
aubstancn sent to or  present at the site 
and the names of other PRPs p m u e n r  to 
aection 1Wlel of CERCLA and/or
seclion 3M7(al of RCRA if a separate ' , 

informa'tion request has not already
been issued. The Content of the 
information request should be consistent 
with the forthcom~ng"Guidance on Use 
and Enforcement of Information 
Rrqucsla and Adminisftative Subpoenas
UnderCFRCLA Sections lW(e]and 
IZ(e1.'' 

e. In/ormofion rdeore: At a mmimun. 
the letter should reiease the name3 and 
addresses of other PRPa who have 
received the general notice letter. In 
addition. to the extent such information 
is availabie. the letter should include the 
volume and nature oi substances 
contributed by each PRP and a ranking
by volume of the substances at  the 
facility if such informaoon has not been 
previously released. 

f. PRPsfeering corn i f t ee :  The letter 
ahould.request that the PRPs identify a .  
member of their oqaniration who will 
represent their inierests. In addition. the 
letter should recommend that  PRPs iorm 
a ateenng commtttee to reyesen! the 
group's interests m possible furure 
negotiations. The letter should indicate 
that establishing a steenng committee is 
imponant for facilitating negotiations
with EPA. 

8. Adminirlmlive recod: The letter 
should be used as a vehick for 
informin$ PRPa of the availability of a n  
adminisftative record that will contatn 
documents which form the basia for the 
Agency's declston on the selection of 
remedy. The letter should indxate that 
the record will be open lo the public for 
inspection and comment. The letter 
should also provtde information 
regarding the opening of the record and 
where i t  will be located. 

,h. PR? resoonse ond SP.4 confon:The 
letter should encourage PRPs io notify
W A  by B apecifird date of their interest 
to partic:pe:e in future negot ia ims.  The 
ictier shpuid indcate  that  PRPa may
respond as  a goup &rough a steenng
committee if one has been formed. Tne 
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letter should abo provide a mi off date 
fowwluntuy wmpiianm with 
informalinn requests (if a request for 
information ir contained in the grneral 
Mticel. An appmpriatc tinu h m e  far 
the PRP response to an infomation 
request is generally thiny days born 
receipt of the letter. F i l l y .  the Irner 
should provide h e  n m e .  phone n w b a .  
and address of the EPA rcpreaermtivc 
to contact. 

Prior le WA's  conduct of the RItFS 
and R D / U  the Regions should either 
iasue the special notice to PRps or 
Provide PRPs with an explanailan why
it WPI 001 appropriate to we the special
notice procedwer. bruancc of the 
special notice m e n  a moratorium on 
EPA's conduct of the RI/FS and 
remedial action. Whde the statute does 
not impose a moratonwn on EPA'5 
conduct of the remedtal d a s i p .  the 
Agency will not Benerally conduct such 
activttias d u n g  the moratorium. n e  
Purpose of the moratorium ia lo provide
for a fom.aI penod of negotiation
between EPA and PRPs whemthr PRPs 
will be encouraged to conduct or finance 
resoonse activtties. 

The negottation morntonun may l a s t  
a total of90 davs for the RI/FSand 120 
days for the RD/RA if �PA receives a 
"good faith offer" from PRPs within Ihe 

.f i n 1  �4 days of the moratorium. The 
.negotiation moratorium wouid conclude 
after 60 days if the PRPs do not provide
EP.4with a "good faith offer." 

The initial �4 day moratonum begins 
on the date the PRPs receive the special
notice via certified mail. In instances 
where there IS more than one PRP and 
PRPs are likely to retelve the specla1
notice on different days. the date the 
moratorium begins should be seven days 
from the date h e  letten are mailed to 
the F W s .  Ln aither case. the specla1
notice must make clear when the 
ncgotiauon moratorium begvls and 
ends. 
1.Whether To Issue RI/FS and RD/RA
Special Notice 

EPA has the discretion to use the 
special notice procedures when �PA 
determines that a period of negotiation
would facilitate an agreement with PRPs 
and would expedite remedial actions. 
The Apency believes entering into such 
negotiation3 would generally fatilitate 
sel!lemenls and pians to u!iliie the Rl/
FS and RDIRA special noti:? 
pmcedurer in ihc Y B I i  msionty of cases. 

There a r e  however. some 
circumstances wnere 11would general!? 
not be appropnate to  use sut5 
procedures. Such c~rcums:ancesinclude 

I l l  where P ~ Udaaling. with tha' pRPs 
8Lrongly indiuta they nrc unlikely to 
nc8otiate a a e t d e m e n ~(2) w h e n  EPA 
k l i e r e s  the P R R  have not been 

-neaot ia t ig  in good faith. 13) where no 
PRR have been identified at the 
conclusion of the P W  search. (4) where 
PRPt tack h e  reaourccs to cunduct 
respanu activities. (SIwhere tbm are 
ongoing n*(otiations. or(8l where notice 
letten were already sent prior to the 
reauthoriution of CARCLA and ongoing
neptiationa would not bmefit by
iaauance of a special notice. 

Special notices may be issued for 
operable uniu of remedial actions. The 
teal lor determining whether m issue a 
apecial notice lor an operable unit i t  
generally the same ns for full-scnle 
remedial actio^. The general
expectation is that separate special
notices will be issued for each separate
operable unit as  long as  uruing the 
notice would facilitate an agreement
and would expedite the remedial action. 
However. special notices may also be 
issued for only major operable units or 
may cover a senem of operable units I f  
appropriate under the orcumstances ar 
the site. 

For example. if several operable units 
wili be conducted at a site as relatively 
aeparate and distinct response actions. 
i t  may be appropriate to consider using 
separate special notices which would 
mgger separate negotiation
moratoriums. lf a series of operable
uniu will make up a remediei action i t  
may be appropriate to issue the special
notice to Cover oniy Ikmalor operable
unills) or to cover several operable
units. 
2. Notifying PRPs When Not Appropnate
To fssvc RIIFS and RD/RA Special
Notice 

.~ 
ln instances where WA decides it is 

inappropriate to isrue the special notice. 
aection IU(a1 provides for EPA IOnotify 
PRPs in W r i m  of that decision. The . . 
notice mu81 indican the reasons why
the Region determined that issuing the 
apecial notice and entering into "formal" 
negotiations was not appropriate. The 
notice should be provided to all PRPs 
that h a w  been identified to date as  well 
as to the Regional admmistrative record 
coordinator for placement in the record. 
Such notices should be provided as  soon 
a s  practicable. ln instance) where the 
Rl!FS or R D I U  have not yet been 
initiated. the notice ihould be sen: pnai 
to the initiation of such actwties i f  
possible.

ln addition. the iecttoP. :?Z!B) noticc 
rhould be used a) a veivcle !or 
informing PRPi tha i  the Agency will 
establish or ha3 established an 
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a. tcnsrnlApp&ch: lssue spcciol 0
nolicc when mlmse dmff FS and 
Pmposedplonforpublic comment The 
Regiona generally must issue the RDIRA 
special notice when the draft feasibility
sludy.lFS1 and proposed pian ' i re  
released 10 the public for comment. AB 

*shown in Appendix A issuance of the 
apecial notice with the release of the 
draft FS and proposed plan Vlggen the 
initial Bo day negotiation mortonum. 
The initial Bo day negotiation J 

moratorium begins at the start of the 30 
day public sommcnIperiod and ' in  
conjunction with the f i ~ t30 days of'the 
Mb y  extended negotiation
moratorium. i a  c u n c m n t  with the 
Record of Decisidn (ROD1 review and 
approval process. The remaininq 30 days
of the extended ncgbtinrion moratorium 
is concmeniwitn the intiiai phases of 
Lhe remedial design EP.4'5 abilirfto 
sign the ROD i s  not aifecied by I!& 

.. , .  . .. . 
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i d m i n i m t i v a  m o d  containing . ' kgnificant ellect Sn tm W s ability for 

1.dmical documents aupponing the meaningful pariicipatron m formal 

Agency's dccirian on the selection of 

remedy. The.notice should indicate that. . 

nrgottstions 


the record i s  open for public inspectton' The RIIFS spec~alnotice leltcr should 

u r d  co@ncnt and should rpccify where 
the record will be or hu been located. 
3. Dol Role in Rl/FS and RD/RA
Nqotiations 

The Regions should notify the'chicf of 
the t rvimnmcnti l  Enforcement Sectton 
in the Department of lustice IDOIl pnor 
to isruing special notice lettcn where 

be rent to PRPs no later than m days 
pnor lo the scheduled &IC for inltmung
the N/FS The scheduled date for 
iniuatlng the RIlFS d e n  io the date .funds wll be obligated to commence 
response activitiei. A minimum of m f' 
days is imponant for enawing that the ' ' 
ncgotiation'mononum does not delay 1 
initiation of *e N/FS in the event 
negotiations do not result in a 
.sctllemenL The time for r e M c e  by mail 
should be taken into account. 

? , I :  

5. Timing of RD/RASpecial Notice 
, I '  

. .  T h e  timiw of.the special 

Kttlement by a conaenl dbvrr is 
contemplated. A,copy of this ''. :.- memorandum should also be pmnded 
to the Office of Wash hegrams
Enforcement and the Office of 
Enforcement and Compliance .' . Monitoring in Headquanen.  , 

,The'memorandum'to DO1 rhoitid 
1n.dicate when the Renion intends to 
issue the special notice. Because &os! 
RI/R negotiations involve consent 

.. 
<. 

notice letter will have a significant
.,impact on both the success of , , .

negotiations and on EP.4'9 abiiirs to  
move f o w u d ' w i t h  implementing a ... . remedy wiihout delay. As indicated . duration of the negoiiauon moratonun. 

'orders. notice to.DO1 on the RIIFS is not earlier. "formal" negotiations pursuant The ROD may be signed at any po/nt 
ordinanly neces~saryHoweGer. where a .&a special nouce are not the sole vehxle after the close olthe public'comment 
site is ii. litigatioji or where settlement for reaching settlements. "hformal" ...- penod and the.preperation of :he 
by consent decree is expected. DO] .-: negotiations muit  occur throughout the responsiveness summa:) for the public. 
should be notified a t  least 30 days prior.  process and in advance of the special In most casei. commencing formal 
10 issuing the RIIFS svecia! notice. In notice. To a s s u e  ?hat "formal" nepliations at the same time that the 
addition. where the.resoiutlon oi the ' ,  .; negotiations,are produc:lve. EPA must .: d:aft.FS and proposed plan are reieased 

' matter by an admintstratlve order IS ' h t i a t e  PRP search and information . , will properiy balance the considiratlons 
expected to involve a compromirh o.! stated earlier re!atmg ID EPA's a&iliy tu. 
past or future irsponse costs and the I ' 

lola1 response custs will esceed
55oo.Om. DOJ'is 10 be notified. Dol 's  
mte wtll be to review the compromise of. 
the claim p u s i a n l  10 section W h i l l l  
but not to review the administrative 
orderfor the R1iFS:For RDIR4 
negotiations. the notice shoord be sent 
10 DO1 at least 60 days p r m  10 issui?s .. 

, the RDiRA special notice. Tnememorandum idenr i fv  
Reglonai  reprerenlal,\.e Doj shou!d ' 

contact. ' 

In addition. the Regions should 
wruult with the Chief o i  the * 
Envimnmenl'sl Fniorcement Section 
prior to sending a copy of any draft 
sonsent decree oi'any outline of a draft 
U)nsenl p ~The ,Rcgiuns are , 
encouraged to include a draft consent 

exchange actlVlties a s  well a s  
to"informal" negotiations as early as conduct meaningful nrg~,t~arions, 

possible: I . minimjre delay in rnpiementing the RD/ 
The primary pcrpose of the special ' RA. and to maintain the !ntegr:t? of the 0

.'
nd,ice is to.facilirale 

Apnmai?. cDncemin  when 
issue an RD/RA spec:al notice is 

lheie is a!iielihood 
meaningfu,negotiat ,onscan be , 
conducted a i  a Firen stage in the 
process. Another concern is that. to the 
extent practicable. the negotiations must 
be scheduled to minimize any deiay in 
the remedial design and remedial action. 
A final concern is that ncgonations be 
a m e d  out in a way that doer not . . 

Or have appearance.Df
undermining the public participation 
process.. . . iL .. 

This guidance emb!.ishes.an 
approach which identifies when the 

public panictpation process. Under 151s 
approach. formal opponunll? !or PRP 
invoiwment would begin at an ear!? yrt 

, concrete stege in the process. Early
partic:pation may be especia!!? -
advantageous :n Situatiuns where PRPi 
have not beenprevlously~or
scbstantially irvolued i n  RIIFS . 
ac:ivi:ies. In addition. PRPs and :'.e 
public would have knowledge of the 
possible range of alternatives through . 
the draft FS and proposed plan prior to 
"formal" negotiations. This information 
ia impmiant for assisting the P W s  in 
developing a meaningful "good faith 
offer" f i r  conducting or f inancrqthc
RD/RA. .1 t 

b. Allernaove Approor.+:Isrbe special 
norjre pr:or IO rrleose of C:C.'! FS c o t  
pmporedplan forpublic co 
Although the Regions gemr
issue the, RD/RA spec;al nolice-hci 

1 The p m v u d  plrr. nkn 10 8F.c : c c i i ~  ' 
p,niupitic?: oh-umeni drr.io:cc DC:>..G: $ 0  
.CCI,DI. ,::!Ai Thi.:., 1 n m - i r s i !  "on 1*<?.:.1:&1 

0 


decree wtth the R D / U  special notice or 
' soon theredtcr as discussed beiou.. ..., . 

4, T h i n g  ofRI/FS SPecial'"?hce , 
I t  i s  important that PRPs receive the 

RI/FSspecial.notice letter as soon as  
practicable. Of greater imponance. the 
letter mus; be renfsufficientlvin 
advance of obligations for t h e  RllFS so 
that negotiations do not delay the 
initiation of the RllFS b\ the Fund in the 

~ , Regions must generally issue the RD/RA 
. special notice letter. The Regiom may. 

however. adopt an alternative approach
under appropriate circumstances. 
Appendzx A contains illustration3 of the 
t h e e  aowoacher d:rcussed below.*. .  

* T h e  txme p e n d  d r m l r d  ~n!he loilo*ing 
.nd r i i d m a l t i  ,p .m,tndi. A n k ;  



. . .  
. ._ . .  

Ihe dnftFS and pmpoaed plan are 
n l ca i ed  to the public for comment. the 
m o n s  are encouragd to issue the 
swod notice earlier in the process if 
his action would facilitate the pmspecu
for reaching a rettlemenl.I r a  R e o n  
Chooses to follow chis approach the 
R e o n  should include with the special
notice a summary or fact sheet ofthe 
aIlernativea EPA has screened and the 
dlcrnativer the Agency is currently
considering.' 
A8 shown in Appendix A the RD/RA

m i a l  notice may be issued pnor to 
@ A s  release of the draft Fs and 
prnpolcd plan. Isauance of the special
notice Lriggers the initial 80 day
negotiation moralonurn. The initial 
negotiation moratorium is concurrent 
with the review and release of the draft 
Fs and proposed plan. The initial 
negotiation morstonum IS compleied
prior to the initiation of the public 
comment period. The public comment 
period i s  concurrent with the fint30 
days of the extended negotiation
moratorium. The rematnrng M d a y s  of 
lhe extended negotiation moratorium is 
concurrent with the ROD review and 
approval process. The ROD could be 
signed and the negotiation moratonum 
could be concluded at about the same 
h e .  EPA's ability to sian the ROD i s  
not affected by the negotiation
moratorium. The ROD may be s i y e d  a t  
any point after the dose  of the public 
comment period and the preparation of 
lhe responsiveness summary for the 
putilic. . 
hi many cases. providing special

notice at this early stage may be 
inappropriate because io0 much 
uncertainty wouid exist about the 
remedy to allow for meaningful
negbtiations. However. under other 
circumstances i t  may be appropnate io 
Issue the special notice early in the 
process. especially in situations where 
lhere i s  a relatively small group of PWs. 
it is d e a r  what the remedy iilikeiy to 
be.a n d t h e  remedy is not likely to be 
conmven ia l .  

Where circumstances permit issuance 
of the special notice a t  this early stage. 
a n  advantage to this approach 3s that 
lhe ROD review and approval process
and the negotiation moratorium could be 
concluded at about the same time.This 
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would help assure that cleanup O C C U ~  
as soon as posaible whether through a 
negotiated settlement or Fund.financed 
action.In addition. there would be an  
early opporiunity to inform PRPs of 
varioua remedial alternatives under 
consideration by �PA prior to WAS 
identification of the pmposed pian.
t r i y  participation may be 
edvantageous where PRPs have nor 
been previously or substarnidly
involved in R l l F S  activities. 

L AlIemotive Approach: Issue specid 
notice when the RODir signed.
Although the Regions generally will 
issue the RDlRA special notice letter 
when the draft FS end pmposed pian 
are released to the public for comment. 
them may be some limited 
circumstances where i t  i s  appropriate to 
issue the notice later in the process [ i . e
when the ROD is a i p e d ) .This approach 
may be followed. however. only where 
the Region can prnvlde adequate
iurtification and where the Region has 
obratned prior approval from 
Headquanen .  Approval must be 
obtained in writing h m  the Directors of 
the Office of Waste Rovarns 
Enforcement and the Office of 
Einergency and Remedial Response. 

As shown in Appendix A. under this 
approach the RDIRA special notice 
would not be issued until the ROD is 
signed. Thus. the.entire 80 to 120 day
negotiation moratorium wouldnot OCCYI 
until the remedial design phase.

An advantage to this approach is that 
since the ROD would be signed and the 
remedy would be se!ected at the start of 
the RDIRA negouation moratorium. the 
PAPS would know precisely wnich 
remedy the "good faith offer" and the 
negotiations should focus on.  In 
addiuon. since the negotiations would 
begin after the close of the bublic 
comment.period. the PRPs and PA 
would have the bemiit  of knowing the 

.public comments.i,... 
me maior disadvdntage to this 

sppmach is that the negotiauon
moratorium would no1 occur until the 
end of the process (i.e. not until the  
beginning of the remedial design phase).
Issuing the special notice at this point
would meaie the greatesi potential for a 
subseqtieni delay in impiementing the 
remedy.

Instances where i t  may. however. be 
appropnate to issue the special notice 
late: in  the process [Le. not until the 
ROD is siinedl may be where more lime 
is needed to conduct iniorrr.al 
nepouations. where the site is 
particularly complex. or wnere there is 
an extraordinarily lsrpe number o i  PRPs' 
(c.8. hundreds of PRPs). Another 
example may be where there is little 
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expectation that IFund-financed 
remedial action will occur in the near 
future at an enforcement-lead site. If 
Fund-financed ectivilics are not 
expected to o c w  and a later 
moratorium would facilitate cleanup. i t  
may be less important to initiate and 
conclude negotiations early in the 
PITCMS. 

6. Racipienu of RVFS and RDIRA 
Spen'al Notice 

The R I / B  and RD/W special noiice 
letters should be sent to a11 parties
whew there is sulficient evidence to 
make a preiiminary determination of 
potential liability under section 107 of 
CERCM. If there is doubt about 
whether available information supports
issuance of the RI/FS and RD/R.\
special notices. separate in fomatmi  
requeit lctten may be lent to such 
parties pnor lo issuing such notice. If a 
Federal agency has been identified a s  a 
generator at a facility not owned/
operated by the Federal agency. such 
agency should be routinely notiiied h i e  
other PRPs. 

Section lZ?(el(?llC] authorizer EPA to 
bring additional pnnies ~nio 
negotiations or to enter mto a separate 
agreement with panies when additional 
PRPs are identified dunng the 
negonation period or after.an agreement 
has been entered into. The Regions may
provide a special notice to additiofial 
psnies i f  they are identified af ter  
issuance of the R l / E  special notice 
lelrer. However. issuance oi a special
notice to additional partie, would nut 
change the duration of :ne negotiation
moratorium. The special notice may
invite PRPrto participate In remaining
negotiations. but would not extend the 
pre-existing negotiatton moratorium. 

Copies of the special notices should 
be provided to the Regional
administrative record coordinator. the 
eppmpnate State representative. the 
State or Federal m s t e e  if  a trustee for 
natural resources has been designated.
and.10 EPA headquarters st the same 
time notices are sent 10 PRPs. The 
copies of notices to headquarten should 
be sent to the Information Management
Secnon within the Program Manapemrnl
and Support Office of theOifice oi  
Waste Programs Enforcement IOIVPi I .  

Roviding copies to h e  administratiru 
record coordinator is important for 
ensuring that the notice to be placed in 
tbe -2. Roviding copies to !he Staie 
representauve and the Siatr  or Fede:al 
m3tee  is important for ensunnfi rha! 
States are appropeatel? informed aboui 
possible future negotrations. Roviding
copies to OWPE is essential lor 
permitting entw into the Supcriund 

I 



practicabie 
e DrqJ cczsenr decree for RDiR.4 

specin1 noute: T h e  letter should contain 
a copy of the draft consent decree i f "  ' 
possible. I t  is important that PRPs have 

.the draft wnsent  decree at  h e  sart ai 
negotiationi or soon hereafter smce the 

. . .  

. .  . . .  

, .  .,. 
- .. 
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!hforcemcm Tracking Synem [SETS). o f m d  in the event of a -good faith the h/fSas requi+ by 8eCtiOn 
b u y  into S m  WLU f auLt s t i  our e f f o p  offer." FmaUy.he lelter h d d  explain l y a l [ l k  and 
to frack site a m l w  and IO respond to thu a mnreni  ordn or,consew decree *. The name. address. md'phone
Congressionaland oLharinquir+. should be finalized by the end of the' n u i n k  o i h e  part$ or rtnnng
Direc:n q ~ o n a linput of data into SEI? montoNun. commitlee who will represent the PRR 
on notice ietter Fcipienls is planned for L Rerpmwbcrrons lo k Eo- inamoriatiom..  ~ 

FYmSa Thc letter should iden* h e  response , . .E.. %ood/nith bfer-for R D / R ~ :me 
It ib not nox .a ray  ID pmvide wpies  01 activities EPA planr ID cnnduct at the letter rhould indiuf t  that a 'goad faith 

" r r h  spcCre1 notice to the admuwfratiwe site and pmwde s c h h k d  datu for 
record coordinator. S a t e  reprucmative. iniUt+qmch ectrriUes if appmpnatc. 
SLSU 01Federal vystee. as hendquanen  d. Sroremenr of vmk or workp!nn,d 

o r d e r o n m s m r '  ~in instances where identical.notices M e  dmfr c d m i n ~ ~ i v c  
, pronded lo  multiple PRPs. Where there for R I K S  specialnnficc: The letter 
a r e  multiple PRPs at a site. a c o w  ofone r M d  provide a stanrnent of work or 

special notice with e lillof other parues , workpiun,and drah adrmnismtive ordu 
' 'who have received the letter % o d d  . ~. (A01 on consent. Such vrformal~onia 

8UmCe. crucial IO PRPs intheir development of a 

offer" is a 'w i l l cn  p r o p u l  which 
d m r o r n m t n  the PRRqualifiwtiuns
and willingnnr to condun 01fmme 
h e  RD/RA.A "good faith offer" for the 
W/RA should include the following

.' A ltlltemcnt of the PRR wlhgnera
lo conduct o r fmmce  h e  RD/R4which 
is p n m l l y  consistent with =A's 
proposed plan or  which provides a 
suffinmt basis for hrnher negotianons
in I& ofEPA's proposed plan:.

*. A paragraph-by-paragraph,response 
to EPAs draft consent decree. including 
a response toother documents thai may . have been attached to the decree such 
as a technical swpc ofwork for the 
proposed plan or access or . 
preautbonration agreements:

* A detailed "statement of work" or 
."workplan: identifying how P W s  plan 

. . to pmceed with the work 
* ' A  demor&tration of Lhe PRPs 

techrucal capability to undertake h e
RDIRA.T h  should include a , 

' requirement rbat PRPs identify the fm 0.they expect will conduct h e  work or 

7 .  Contents of R I / F S  and RD/R4Spenal 
Notices .. . 

. Tne RI, 'FS and RD:RA special notice 
lelterrshould contain !he foiio&ng
componenls: ( a ]  A noli5catim. of 
potential liability. (bl a discuss,ron about 
the special notice and sukequent
negotiation m o r a t o f i m .  (c)  a discussio? 
about the responie actiuities.to be 
conducted. [dl a c o p  of a statertent of 
work or wo:k>lan and a d z f t  
administratin order on consent for the 
RI/FS.[e) a copy of a drafl cozsent 
decree forthe RDZ.4 ( i f  poisible). [fJa 
discussion a b m t  what cornrimits a 
"god faith offer- for the RIIFS. (8) a 
discussion about'n,hat constitutes R 

"good faith offer" for the RD/R4.(hl a 
release of,cenain site-specific
i n f o m a t i m  (wn-ere availa5icar.d 
nppropnate!. [ i t  a cerr.ar.d !or ; a p e f i t ­
of EPA costs incurred 10 date. j j l  a 
noli!ication about the admnis t r awe  
record. and [k) a dead!ine lo: ;esponse : 
t o t h e  letter akd.the name of the EDA 
represen'-".a.ive to contac:. 

a. Porenrinllicail~fy:The Letter should 
specify that PRPsare polentially liable 
for the costs ofconducting the RIIFS or ' 
the RD/RAA detailed discussion about 

potential liability is not necessary

particularly if h R l / F S  orRD/RS

special no!ice r e f u e n c u  the genenl  . 

nottcc. 

.l,b. Spec idno l i r e  o.?d formcl 

negotiorhns: The'ietter should discuss 

the purpose of the special notice and the 

subsequent negotiation moratorium. The 

level of detail will deuend upon wheiher 

the'PRP has r ece ivd the  general notice. 

and whether the general notice provided
. an adequate discussion. At a n m m c m .  
lhe.letter should c a k e  :%a: h a t  EPA 1s 
inmting PRP>,'to par:icipaie In "formal' 
negotiations for PRP conduct of :he R l l  
FSorRDIR% and thet this ienu 
automaticaliy mgggcn the fornal 
negotiation period:ln d d i n o n .  II  i s  
important that the special notice 
indicate the date the negotiation
moralonun mil conciude 19the a b w n n  

"good faith offer" lo W A  for conductlng 
or financing the R!/FS and for dtimsteiy
facilitating settlemenu. The R&oru are 
encouraged to provide the draf: A 0  on 
consent with the n o t i ~ eletter i f  

'practicable. At a minimum the l e t t ~ l  
should contain a copy of'the statement 
of work wirii the expectation &at the 
drafl A 0  will follow as  s c a n  a s  , 
practicabie 

e Dmfi cczsenr decree for RDiR.4 
specmi nouce. T h e  letter should contain 
a c q  of the waft consent decree I f "  ' 
possible I t  IS important that PRPs have 
the draft wnsent  decree at  h e  sart ai 
negotiations or soon hereafter smce the 
decree contains important information 

-'which will assist PRPs in developing
their "good iaith offer" to EPA 

f . ,  'GoodJc::.+ofier'-Jor RI/FS The 
letter should indicate that a "good faith 
offer" is a wri:ten proposal which 
demons::a:es h e  PRP's qualifi:atio?s 

:and willmgness to conduct or.hnance 
he RI/FS.A "good faith offer" fur !he 
Rl/FSshod3 include L!e foUowtng: 

that PRPs identify the process they mil 
' ,undrnake 1.0selccf a firn: 

* A demcnstration of the PhP, 
:capability to finance the RDXA: 
. * A statement of *hePRPs *i!!ingr.ess 

to reimbu:se EF.4 for pas; I E S F O ~ S C  and 
oversight costs: 

* .A discussion about the ?Rps
posilron on :eieases from liabiiity and 
reopeners to liabilil): and . -- The rtsmr a d h .  and phone
number of the p a w  or sleenng
co-ittee who wiIlreprcseX LkePRPI 
in.nqotiations. 

' blinfomarinnfelcarcrTo herxtcnt  
8uch information is available and to the 
ei tent  sucb infopation has not been 
previodsly released. h e  Ietler shculd 
contain inlomation on he names and 
addresses of other P P I .  he v o l m c  and 
n a l m  of substances conulbuted by
each PRP. aed a ranking by volume of 
the substances at  h e  lauiity. Note h a t  
the release of information mth the Rl/
FSand RDIR4~specialnotice1 i s  RE1 
intendca t o  require the reie-e a! 
information previously pmudcd to 
PRP,.


i. De ,~od , fo rpoymencThe~lctier 
should include a demand tha t  PRR 
reimbunr EPA for the costs the Agency
has i m d  in wnducting response
actwiti,o at the rite punusnt 10 section 
i o7 fa ) .The letter shouid irienllf? !Le 0 

:
* A stateme31 of :he PRPs wiliingness 

to condut or finance the RllFS whirb is 
generally consistem with = A s  
sta~ementof work or work plan and 
draft adminisusrive order on consent or 
providein sufficient basis for furlher 
negofistiora:

* A paragraph-by-paragraph response 
to EPA Istatement of work or workplan
and dra? admmist:anve order on 
consent:- A detailed statement ofwork or  
workplan ~denti$mghow the PRPs plan 

that PRR identify the fLm they expect
will conduct the woik or that PRPs 
identify the p r x n s  they will undcnake 
to s e i m  a Rrm: 

* A demonsnation of Lhe PRR 
financial capability to finance the WFS: 

A statement of the PRPs willingness 
to reimbune W A  for the CO.1s EPA 
incurs in overseeing the PRP conduct of 
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verDslly (wthI wntlen follox-up 
nolice!. lins Is conrutent wtrh the 
guidance on " l n o w s e  of AQlimstratice
Wen for lmmedlan Remoral Actmns" 
lZlnl�4l... 

The Regionr Ihmld isme nonce ;
letten to rc8dt.y rdennfiabk PRR for 
mmovai actions In !ne vast mafont) of 
u s e s .  The content of tm notice nll 
vary depcne?ngr h h e r  the rmnrr wll 
be U I C ~  stmp.y ID notif) PUP: of mcir 
potcmal  tiahi.ity for a n  acnor. EPA has 
already n k e n  o r  18 about m t a k r  
r h r r t n r  tm nonce wn DC used (0 

e n m g e  a pnsaic pany response
thmugt ' rnformal"ncpotrat~ocsf: c 
n c g o i i a u m  not rnggercd b! I* secco?. 
1Z2le)lpecial notxe ?-oceh:- :  01 
w n r m  the n o t m  n:.! be csec as a 
mechanis-n !or:rroi -g !ne sezIo I :  
l z l e t  sprc:a.' P C ~ R  ?rocec:re! w ' - h  
provide lor !arm. npgc!:a%.s
beweer P A  and PR?s 
2 Wncn to Use Spenal  Yohcc , . 
Procedtlrcs Removak . . 

The Regi0r.s s ' l o~ ldxr-%?e: ,s:g h e  
sectmc : E l e !  spe::a. n-a!.ce prxeoL-es
only for tnose r e i o \ a l r  UF.L.C 9.e k e a :  
i s  of a naiure that .s not necesrar, :ob 
init iak ar. onsiie r e i o i a :  a c x  Is: a t  
leasi SIX montns. The 'si* n o c 5  
p h M l n g  time pPno& b e g c s  o x c  a sLte 
evaI~2110n15 com:~c!cd Thjs c e a n s  
that for t l e  vast maiori!v o ! r e = m h  
acI~op.sInc Regions n::l eo! be req-lred 
to utilize the spenal  notice p r o c e c x e s  
IiIS not appmpnate 10  uolze s3ecdl 
notices for most remora: acmes 

'because tne subsequcr.: mcr.:xc­
may ~ c r e r f e r c . u t t ~:ne A s e x )  s a 3  I::? 
to unp.emen~.mere3ncc> .P. a ,=.e:) 
manner In adoi!,on. . I  -6) '  no! x vori'. 
expending tne time M C  r e soazes  !o 
enter into formal negouatmns wcer: a 
rcaoval  wil i  be a relauweiy snort t e n  
an0 tnerpenuve response action. 

The Regions srwuid incluae we 
following factors in their determination 
of whether 1 1  1s appr0pn.m to u u l i v  the 
specta: notice procedures for removais 
w t h  a sw. mont:, planning lead tine (11
Whether viable PRR h a \ e  bee: 
iaenlified. 12) whemer (ne PRPs are 
expected IO respond !avorab'y to the 
rv:ta!gon :c pa-:c,:d!e :r cego'~at.o-! 

'*'. sno 10 COP.CJCI 0: i : -acce I.:? iern3ba. . .  
m m n . 131 wneiher 1siuan:e a! ! x  
spcc.a! colice c x I :  o c a \  
implcmesta!m o! tne .e'T.Cia. azt  c;. 
ana 14.' r .ne!xr 11 m y  >e n ~ - e  
appropr.atc to  e?,.?: 1-:3 ' ,n!s.-2 
ncgmat ioni  ,r. le. c! I o T a  
neg?liallons m o e r  s e c t m t  :2:  e 

In  0rtern:n:ng tne PRPs \ i s> .* \  .:.e 
RepJon snou.c .nq~::r a5o- i  :?e P ? i s  

encourages h e  Regtons to ~cilrPRP hnanuol and technical capability for 
response Ulrnugh a wnlteanotlcc letter , conductlog andlor  frnannng h e  
but the Repons may con!act PRP, removal action tn an clIectirc a n d  

timely m M c r  In deiermuvag !he PRPs 
willinpess to under:akc 01 fmom the' 
remoral act ton the Regton rhorvd. at 8 
minimum. obtaln a verbal agmcmcnl 
h m  the PUP* to i..u- of the... ..-- -..-.._ -. .­
npecial notice. Ln d c t c m n t n g  wbclhu  
the special notice may delay
implementaum or thc w d y  or M 
delem.rning whetkr to mtcr m u  
"tdormal" ralber than "formsl" 
negotiations. h e  Regtom should 
consider whuber  the s k u o n  LXk)
negotiation moratorium would r n t u f u e  
n t h  other actwus at  the ut% 
3 Nodying PFPs When Not Appropnale
To Uu!m Spenal h'ot.ce R o c e d u r n  fm 
Removals 

EPA idecmon on htletket to use the 
spe::a. notice prsceducs Io: a.r! 
response a m c r .  i s  clear., d.scrc!.snary 
However. s e c m n  1Z:a: req-ires :he 
A g e n q  ID nonf? PRPs IC w i l ing  whe3 
the Agcr.cy decides not to d i e  such 
p r o r r d - n i  The :em3ca; no'i:e p:o\\der 
a cmvement vea:c.e fo: nfom.:ng PRPs 
o! EP.3.s deMor no* to c . i x  tne . 
speca!  c c 3 m  proce6xrer n . e  ccuze 
snouid. !nereIore. m f o x  PRPs of EPA s 
dects.or. no1 to uriltze suck procedces 
wnec tcts deren r ranor .  Cas beer. maoe 
and srmuld p m d e  an exp.anauor for 
thal oecismp. . 
4. DO)Rote LCRrnovai Segv::a!imr 

The ilrplons shou:d consult wi:h the 
Chief of tne Eevironmen!al Ec,!~rce-e?~ 

n 
mornlonun on EPRcondun ofibc u 
mmoualaslion. me montonum would 
la11 only Bo days c1 tns lanm r h c m  the 
PRPs do rat provide EPA w t a  a good 
f i r t h  offer"). Luvnp me special n o i s e  at 
least UO days belon EPA w d  the 
remowl ewres  h a t  ma aubsquent 1 9  
day moralorrum d o n  not affect EPA s 
ability to implement theremoral actlon 
in the event rngnbauom do no! madl~n 
an s(paement for PRP duel01 the 
reumvalmclion . 
0. Recipients of Notice for RernoGaIs 

The remxa l  noli- s h u l d  be'sent to 
all pantcr w h m  them is urffiuurt 
cndencc  to m a L  a prelimnary
determination olpotmtial h t t i l ~ t y
u n d v v c t i o n  1oi of CERCLA Lf a 
Fede:al asmcy has been idenlified a s  a 
gemrator at a facilitynot o w e d !  
o p e r a l d  bj. the Federal agenq .  n;ch 
agency should be routinely noufied like . .other P+ 

t o p i e s  ofm o r a l  not&s shoutd k 
pmvided lo the Regional MmimslralNC 
record coordlnator. tk appmpnate
State representanue. and 10 
herdqusner r  Ruviding copies to the 
admmism!ivc record coordinator is  
important for rnsming !ha! the nonce be 
placed in the record. Pronding copies Io 
the Stale represenratwe is impoilant lor 
'ensuring thal States are appmpnatrly
informed about possible future  0negotiatiocs. 

Roviding cop in  10 the Inforialion. 
Management Section within !he Program
h f a n a g m m t  and Support Officr of the 
OfficeoIWaste h g r a m s  Enfarcement 
for miry into-the Supe:iund
Enforcement Tracking System [ S T S l  
Copies should be sent to OWPE R I  :he 
rame,time they'are sent to PUPS. 
Roviding copies to OWPE is esse=liai 
for facilitating our efforts to track silr 
activities and to rnpond to ' ' 

Conpessional and other i n w r i e s  : . 
It is not necerrar j  to-pronde copies of 

each mnovat notice 10 the 

Sec:.on o! 301 p::o: io'.uoxng a s:ecia! 
mt i ce  .etter lor re -xa i  acii0r.s x here 
se:!.eTen! b) consent decree :I 
contenpla:ez or wiere  me set!:ene:t .s 
expecreo to  ~ n r o ! v ea compromise of 
past or !u:ure.responsr cos:s a?? !!w 
total response costs w,n exceed 
Ssoo OOO The Regions shou;~!COOSUI! 
wt!n DO1pnm :o releasing a d:a!! 
consent decree to PRPI. 
5. T u n a  d b u r r  for Remmalt . 

A rcmove.l n a c e  rhst docs Mn invoke 
the s p w a l  nonce p m c c d m s  should be 
providec to PRPs a s  soon as p r a c c a b i e
For remoril notices that m o r e  lne 
special no:ice procedures the notice 
snould oc :.sued as csriy as posslbae b-1 
no .a'er :Lar ::O d a y i  odo-e the '. 
scnecLIec date !o: In.lia!ing !?c :e-O\.a! 
B C ~ ~ O PT l e  schecdeo oatc for Inilialing 
the ren%a:  a:t o?  1s the date renoba .  
e x t r a r x a :  cieallup c:p.i:acto- f c c x  
x.!. oe ob::p:ed and s s i t e  c.ea?L; *.!I 
begin. . 

Tins t:ming of a notice which i w o i e s  
the special notice procedures IS c:mcal 
because issuance of the notice triggers

' the subsequent 60 to 120 day  

. administralive record coordinalor. Slale 
representative. Slate or Federal t n s t e c  
or h e a d q u a n e n m  instances where. 
identical notices.are provided 13 , 
multiple PRPs. Where there are cdt!Pk 
P R P ~at a site. a copy of one removal 
notice with a l ist  of other parties,who
h a w  received the lefter would suf:ice. 
7.Contenu of Notice lor Remorais 
. As indicated, the content o f  the 

removal notice will vary dependine 
upon whether the'purpose of the l e t t e r  13 
to simply d o r m  PRPr o! the!: ?o:entla! 
1iabi:ity or whette: the l e l le?  will also 
be used to provide an op?or:un:!? for 
PRP invoivemenl in negotiatior.r either 
through '.in!urmal" 0: "!orma:" 

0 
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0 	 negotiations. The following hi&iigbts
the components that should be inciuded 
in the three diflerent typcs of removal 
notices. The specific content of each . 	 component of the removal notice should 
be esrentizliy (he u m t  as dercribed 
aartier for RIIFS and RDIRA general
and specid notices. except where 
otherwise rpecifiod. 

a. Notice ofpoonl iol  liability. If the 
purpose of the removal notice is simply 
to inform I'RR of their potential liability
M d  to provide notiCe that the Agency
has or is about to take a reaponse
action. the notice should contain the 
following components: a notice of 
potential liability: a discussion about 
site response ectivities that have been 
or will be sonducied at the site: a notice 
on the availability of an adminislrauve 
record: and.a notice pursuant to section 
1221a1 that the special notice procedures
will not be used. 

.The noufica:ion under sec:ion 122ia1, 
shouid inform PRPs that the Agency wiil 
not [or did no:) use the section I 2 ( e l  
special notice procedures for this 
particular response action and 3hOu!d 
provide an expianation ior that decision. 
The letter should indicate that i f  I S  the 
Agency's policy not :D use :he special
notice procedures for wnovais  uniess 
there IS a SIX month pianning iead ume 
prior.to the initiation of the response
action. If the response action does 
involve a removai with a six month 
planning load time but the Agency made 

. a case.specific'determinauon not to use 
the special notice procedurcs. :he lel:er 
should provJde an expianation why the 
use of such proccdures was determinerl 
to be inappropna:e ior thai particular 
response dc?ton. 

b. ,Vorice oiporen!;:! itobi!;:). and 
oppor:mrfy 10 enwr inio "in!ormoi" 
ne:o:;orio-rt If the purpose of the 
Fmovai no:m is to inform PRPs of :he:r 
potential liability and to pronde PRPs 
with an opportunity to enter into 
negotiations with EPA withou1)nvokina
the section I z l e l  special notice 
pmcedures. the notice should contain 
the following components: a notice of 
potcnri~lliability: a discussion about 
site response activities that will be 
conducted at the site: a copy of the 
itatemeni of work or workplan and drafh 
administrative order on consen:: a 
notification pursuant lo section 1::lal 
that the spccidi nolicc procedures will 

not be u d a requnt that PaR notify
EPA wilhin a specified period of time of 
their interest IO participate in 
negotiations: a notice on the availability
of the adminismtive record: and 
information on the EPA representative 
to contact. The section 1ZZlal 
notification should contain the came 
information discussed in the p d i n g  
p a n w p h .

L Nolrce ofpoontiol  liobiliry a n d  . 
opportunity w mor into 'yonnol"
ngotiotionr pumuonr w recfion IZle)
a p i o l  notice pmcedumr:U the purpose
of the removal notice is to inform PRPs 
of their'potennsl liability and lo pmvide
PRR with an opportunity to enter into 
negoIJatiOM with EPA wing the section 
1 a e )  special notice procedures. the 
notice should contain the foilowing 
components: a notice of potentiai
liability: a discussion about site. 
response activities that will be 
conducted a t  the site: a discussion about 
the special notice procedures and the 
negotiation moratonum: a copy of the 
statement of work or workplan and draft 
adminis:rative order on consen:: a 
discussion about what constitutes a 
..good fa , th  offer,,:a request tha t  PRPs
nolily pAwithin a specified period of 
:ime indicating their interest to 
participate In negotiations: a notice on
the ava, labi i l tyof the administ-atl,,e 
record: and information on the EP.4
renreseniative Io  contact: The "mod 
i ~ ; t h ~ d f e r "should contain esseitiaily 
.the same components a s  descnbed 
above for the RDIFW. 
B. Conclusion oiiegoriotion 
.Moro!orwm ond Deod;:ne .~lonoye.?ril!
for Removois 

At the conclusion of the section ItZlel 
negoiiation moratnrium for removal 
aciions. the Regions should have a fully
negotiated adminrstrative order on 
consent which has been signed by the 
PRPs. (Where dppropnate. a signed 
consent decree should be providedJ. A 
signed administrative order on consenl 
(or a consent decree) will show that the 
negotiations have been successfully
completed.

The expectation i s  that the 
negouatior.r will be concluded at the 
end o! the 120day moratorium and :he 
Regions are strongly encouraged 10 
conciud? the negotiations within this 
Denod of::me. in mstances where the 

nqptiations do not result in an 
a-ment. the RCgi0P.I may reek a n  
extension to the 120 day moratorium. 
issue an admintstntive order. or 
p m c d  with s fund-financed removal, 
Note that the R W o d  Adrmnistntor 
mny p a n t  an extension to the 12O day
momtorim only in limited and 
appmpnata circumrtances. 

C AdrninirVDIive Orden ond 
Ngotmt ian  Morntonurn for Rcrnovols 

h most instances. use of the special
notice proceduts 'for removal actions 
will not affect existing policy on issuing
adrmniitrative o d e n  for removais since 
the special notice p m c e d u t r  will be 
issued for only a smaU portion of 
removais. For details on the Agency's
pohcy on administrative orders refer to 
the guidance on  "Issuance of 
Adrnrnisnative Orders lor Immediate 
Removals" ( Z / Z l / f U j .  

I t  is necelsary. however. to modify 
~ ~ ~ special 
notice procedures for a removal action 
and where issuance of an edminist:ative 
order is necessarl. and appropriate. the
Regions should not issue'the order until 
the end of h e  negotiation moratorium. 
This ensures that the negotiation
moratorium will be used to negotiate 
voluntJT). 

Vn. Disclaimer 
The policies and procedures

established in this document a:e 
intended soleiy ior the guidance of 
Governmeet personnel. They are not 
intended and can not be relied upon to 
create any rignts. substantive or 
procedurai. enforceable by any party in 
litigation with the United States. The 
Agency reserves the nght to act at  
vahance with these policies and 
procedures and to change them a1 any
time without public notice. 

VIA. For Fur(bu Information 
For further information or que5:ior.s

concerning thjs guidance. please contact 
Kathy MacKinnon m the Office of 
Wasie Rograms Fnforce,men: at RS-
4fE-6770. 

U W  M u.o.*Y 

~ 

a 
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