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MEMORANDUM
SUBJECT: 1Interim Guidance on Notice Letters, Negotiations, and
Information Zxchange . ‘
FROM: J. ;1ns{o Porter
Assistant Administrator

TO: _ Regional Administrators

I. INTRODUCTION

The Superfund Amendments and Reauthorization Act of 1986
(SARA). which amends the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 (CERCLA), maintains the
importance of a strong Superfund enforcement program.! 1In
particular, SARA emphasizes the importance of entering into
negotiations and reaching sdttlements with potentially
responsible parties {(PRPs) to allow PRPs to conduct or finance
response actions. SARA generally codified the Agency's Interim
CERCLA Settlement Policy but also established some new
authorities and procedures that were designed to facilitate
settlements.

A fundamental goal of the CERCLA enforcement program is to
facilitate voluntary settlements., EPA believes that such
settlements are most likely to occur when EPA interacts
frequently with PRPs. Frequent interaction is important because
it provides the opportunity to share information about a site and
may reduce delays in conducting response actions caused by the
lack of communication. Important mechanisms for promoting
interaction and facilitating communication between EPA and PRPs
include issuing notice letters, entering into negotiations, and
exchanging information with PRPs.

I CERCLA of 1980 as amended by SARA of 1986 is referred to
in this guidance as CERCLA.
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This guidance replaces the October 12, 1984 guidance on
"Procedures for Issuing Notice Letters"” and the October 9, 1985
guidance on "Timely Initiation of Responsible Party Searches,
Issuance of Notice Letters, and Release of Information." 2
Although certain procedures and the timing of various activities
have been modified, this guidance retains many fundamental
aspects of the October 12, 1984 and October 9, 198% guidances.
In partzcular. this guidance re-emphasizes the importance of
timely issuance of notice letters and the exchange of information
between EPA and PRPs. In addition, this guidance incorporates a
moratorium and "formal” pericd of negotiation (referred to as a
negotiation moratorium) into the settlement process. EPA's
commitment to carrying out these activities is crucial for

supporting our fundamental goal ot facilitating nagot*atod
sattlements.

II. PURPOSE AND SCOPE OF GUIDANCB

" The purpose of this guidance is to assist the Regions in
establishing procedures for the issuance of notice letters to
PRPs, for the conduct of negotiations between EPA and PRPs, and
for the exchange of information between EPA and PRPs.

This guidance addresses the use of both "general" and
"special” notice letters for removal and remedial actions.
Special notice letters differ from general notice letters because
special notices trigger the negotiation moratorium. . The
negotiation moratorium is thé. period of. time where a moratorium
is imposed on certain EPA actions and a period of "formal"
negotiations is established between EPA and PRPs.

Use of both general and special notice letters are :
discretionary. However, the Regions are expectsd to issue
general and special notices for the vast majority of remedial
actions. Such notice letters will be issued for remedial
investigations/feasibility studies (RI/FSs) and remedial
deligns/romcdial actions (RD/RAs). Although it is generally
appropriate to issue a "removal notice"” for all removal actions,
the Regions are not expected to invoke the §122(e) lpccial notice
procedures for most removals.

* This guidance also addresses the timing, duration, and
conclusion of the negotiation moratorium. Finally. this guidance
discusses the process of information exchange between EPA and
PRPs, including requests for and releases of site-specific
intorngtion.

-<* . These guidances were issued under OSWER Directive Numbers

9834 .%.ond 9834.2, respectively.
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III. A RY AUTHORITY'
A. SETTLEMENTS

Sections 104(a), 122(a), and 122(e) (6) authorize settiements
and establish certain conditions for allowing PRPs to conduct or
finance response actions. Section 104(a) authorizes EPA to enter
into an agreement with PRPs to allow PRPs to conduct or finance
response actions in accordance with §122 if EPA determines that
the PRPs will conduct the response action properly and promptly.
Under $§104’a), PRPs cannot conduct the RI/FS unless EPA
determines that the PRP is qualified to perform the RI/FS, EPA
contracts with or arranges for a qualified person other than the

.. PRP to assist EPA in overseeing and reviewing the RI/FS, and the

PRP sgrees to reimburse the Fund for the costs EPA incurs in
overseeing and reviewing the PRP's RI/FS. ,

Section 122(a} similarly authorizes EPA to enter into
agreements with PRPs to perform response actions if EPA
determines the action will be conducted properly. Section 122(a)
also provides for EPA, when practicable and in the public
interest, to facilitate settlements with PRPs to expedite
effective remedial actions and to minimize litigation.

Section 122(e) {(6) provides that no PRP may undertake any
remedial action at a facility where EPA or a PRP pursuant to an
administrative order or consent decree under CERCLA has initiated
an RI/FS unless the remedial:action has been authorized by EPA.

B. SPECIAL NOTICE PROCEDURES AND INFORMATION RELEASE

Sections 122(e) and 122(a} contain provisions relating to
the special notice procedures and the release of information to
PRPs. Section 122(e) provides for EPA to utilize the special
notice procedures if EPA determines that a period of negotiation
would facilitate an agreement with PRPs and would expedite
remedial actions. Section 132 (e) also provides. for EPA to
releass certain information to PRPs. Such information includes,
to the extent available, the names and addrssses of other PRPs,
the volume and nature of substances contributed by each PRP, and
a ranking by volume of the substances at the facility.? 1In

3  Congress recognized that there may be limitations to the
availakility of information at early phases of the responsa
action. In particular, Congress noted that the RI/FS special
notice need not be accompanied by information on volume and
nature of waste and ranking if this information is not available
at the start of the RI/FS. A separate notice and information
release should be provided for private parties who actually
conduct the remedial action and information om volume:: .pature and

ranking of wastes should be made available routinely ct’this
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addition, this section provides for EPA to make such informatioen
available in advance of the special notice upon request by a PRP
in accordance with procedures provided by EPA.

Issuance of a special notice triggers a moratorium on the
commencement of certain actions by EPA under $104 or $106. The
purpose of the moratorium is to provide for a pericd of
negotiation between EPA and PRPs. The moratorium prohibits EPA -
from commencing any response action under §104(a), and an RI/FS
under §104(b), or an action under §106 for 60 days after receipt
of the notice. If EPA determines that a "good faith offer" has
been submitted by the PRP within 60 days after receipt of the
JSpecial notice, EPA shall not commence an action under §104(a) or
take any action against any perscn under §$106 for an additional
60 days or commence an RI/FS under §104(b) for an additional 30
days.

Under §122(e) (2) (a), EPA may commence any additional other
studies or investigations authorized under $104(b), including the
remedial design, during the negotiation periocd. Under
§122(e) (2) (C), 4if -an additional PRP is identified during the
negotiation period or after an agreement has been entered into,
EPA may bring the additional party into the negotiation or may
enter into a separate agreement with the PRP. Under $122(e) (S),
EPA is not prohibited from undertaking a response or enforcement
action during the negotiation period when there is a significant
threat to public health or the environment.

Section 122(a) provides that if EPA decides not to use the
special notice procedures established under §122(e), EPA is
required to notify PRPs in writing of this decision along with an
explanation why it is inappropriate to use such procedurss.

The decision by EPA to use or.not to use the special notice’
procedures is not subject to judicial review.

1v. FORMATION GE

The exchange of information between EPA and PRPs is crucial
tor facilitating settlements. Information exchange should be an
ongoing process of communication. EPA uses information obtained
from PRPs to determine potential liability, to determine the need
for response, and to support the selection of the remedy. PRPs
use informetion obtained from EPA to organize among themsalves
and to develop & "good faith offer" to conduct or finance
response actions.’

abts
t]

time. See the Conference Report on the Superfund Amendments and
Reauthorization Act 0f. 986, 99 Cong., 2d Sess. Repor: 99-962
pp. 253 (1986). L , :

¢ -
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‘A, INFORMATION REQUESTS

EPA may request information from PRPs about various
activities and conditions under §104(e) of CERCLA and undey
§3007(a) of the Rescurce Conservation and Recovery Act (RCRA).

In addition, EPA may issue administrative subpoenas under
§122(e) (3) (b) of CERCLA. Information commonly requested includes
details concerning waste operations and waste management
practices, the type and amount of substances contributed by each
PRP, as well as the name of other PRPs that contributed
substances to the site.

Information requests should be issued as early as
practicable and may be issued as a separate letter during the PRP
search process, as part of the general notice letter, or through
an administrative subpocena. A detailed discussion about the use
of information request letters and administrative subpoenas
is contained in the forthcoming “"Guidance on Use and Enforcenment
of Information Requests and Administrative Subpoenas under CERCLA
§5104(e) and 122(e)."”

The Regions have the discretion to decide whether to issue
an information request as a separate letter during the PRP search
or as a component of a general notice letter. 1Issuing a separate
information request letter in advance of the general notice may
be advantageous in situations where information from PRPs is
needed to determine whether 1t is appropriate to issue a notice
letter to such parties, .

Information requests should be developed in accordance with
the forthcoming guidance on information requests and
administrative subpoenas as mentioned above. An information
regquest should also indicate that EPA plans to vigorously enforce
information requests with the new enforcement tools authorized
under SARA which include issuing orders under $104(e) (5).
Finally, the information request should indicate that it is the
PRPs responsibility to inform EPA whether information they
provide to EPA is confidential and lubjcct to protection under
§104(e) of CERCLA.

B. INFORMATION RELEASE

It is important to gather and rslease site-specitic
information to PRPs as soon as reasonably practicable. Gathering
and releasing such information early in the process will not only
expedite response and enforcement activities but will help PRPs
organize and negotiate among themselves as well.

As indicated, $122(e) (1) provides for the release of certain
information to PRPs to the extent such information is available.
Such information includes the names and addresses of cother PRPs,
the volume and nature of substances contributed by pach PRP, and
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a8 ranking by volume of the substances at the facility. This
information is to be provided to PRPs in advance of the special
notice in accerdance with procedures developed by EPA.

Congress recognized the limitations to EPA's ability to make
certain information available to PRPs, especially early in the
response process. Therefore, this information can be released
only to the extent such information is available. If the Regions
have information on volume, the Regions should develop volumetric
rankings and should make such information available to PRPs as
soon as practicable. However, due to their preliminary and
sumrary nature, EPA will not expend resources to explain or
defend any list or ranking. Lists or rankings relsased to PRPs
and others should always contain appropriate disclaimers.

The Regions are encouraged to release information to PRPs as
soon as reasonably possible. The Regions may respond directly to
individual PRP requests for information, may use the notice
letters. as vehicles to release such information to PRPs, or may
establish alternative mechanisms in some situations as discussed
below. The Regions are strongly encouraged to use the notice
letters to release site-specific information. In particular, use
of the general notice may provide a convenient opportunity to
release information in advance of the special notice pursuant to
the statutory provision that EPA release such information in
advance of the special notice in accordance with procedures
developed by EPA.

-
-

. Although it is generally preferable to release information
to individual PRPs through notice letters, alternative mechanisms
may be -used in unusual circumstances. FPFor example, in instances
where there are many PRPs and/or where there is a substantial
amount.of information to be released, the Regions may consider
making the information available through a central mechanisn
(e.g. through a PRP steering committee if one has been formed and
if the committee has agreed to be a clearinghouse for
distributing information to other PRPs). An alternative would be
to indicate in the notice letter that the Region has site-
specific information that will be made available to the PRPs in a
manner specified in the letter.

V. NOTICE LETTERS AND NEGOTIATION MORATORIUM FOR RI/EFS AND RD/RA

This guidance creates a systematic process for issuing three
separate notice letters for remedial actions. The three notice

* letters ‘are 1) the general notice, 2) the RI/FS special notice,

and 3) the RD/RA special notice. BEven though the RI/FS and RD/RA
special notice letters are separats letters, they are discussed
in the same section below since the content of these letters is
basically the same. 1In instances where the content of the RI/PFS
and RD/RA special notices differ, sepr/:;ate sections are
presented. o : IR
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Also, this guidance is written with the assumption that sach
notice letter will be issued in sequence. Consequently, the
guidance has been structured so that certain information provided
Oor requested in one letter is not repeated in a subsequent
letter. The content of actual letters may, however, need to be
modified in situations where this process is not followed.

For example, there may be a situation where site activities
are already underway and where the Region is ready to issue the
RI/FS special notice but has not issued a general notice. 1In
this instance, it would not be necessary to wait to send the
special notice until after a general notice is issuved. However,
it may be appropriate teo include certain aspects of the general
notice into the special notice,

A. PURPOSE OF NOTICE LETTERS

The purpose ©of the general notice is to inform PRPs of their
potential liability for future response costs, to begin or
continue the process of information exchange, and to initiate the
process of "informal" negotiations. 1In addition, the general
notice informs PRPs about the possible use of the §122(e) special
notice procedures and the subsequent moratorium and "formal"
negotiation period. :

The purpose of the special notice is similar to the general
notice, except that the special notice is also used to invoke the
statutory moratorium on certain EPA actions and to initiate the
process of "formal" negotiations. Although the general notice
does not trigger a moratorium on any EPA action and does not
invoke a "formal" period of negotiation, the general notice is
expected to initiate a dialogue hetween EPA and PRPs. Issuance
of a general notice should be viewed as a mechanism for
initiating negotiations whereas issuance of a special notice
should be viewed as a mechanism for concluding negotiations.

The term "informal" negotiations does not mean that such
negotiations are not seriocus efforts to reach a settlement.
Rather "informal®” negotiations refers to any negotiations that
are not conducted as part of the negotiation moratorium triggered
by issuance of a special notice under $122(a). The terms
"informal” and "formal" negotiations are used to draw a
distinction between negotiations which are and are not covered by
the .§122(e) moratorium. :

B. GENERAL NOTICE LETTER

Agency notification procedures should provide PRPs with
sufficient time to organize and develop a reascnable offer to

- ¢onduct or finance the response action. Toward this end, the
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Regions should contact PRPs prior to issuing a $122(e) special
notice by issuing a general notice letter.

1. hether to Issue General Notice

A general notice letter should be issued at the vast
majority of sites that are proposed for or listed on the National
Priorities List (NPL) where negotiations for the RI/FS and RD/RA
have not yet been initiated. Circumstances where it may not be
appropriate to issue the ganoral notice include sites
where a notice pursuant to previous guidance was issued prior to
the reauthorization of CERCLA or where the Region is ready to
issue a special notice at the site. These exceptions are
Yurortant for minimizing any possible disruption to ongoing
sfetivities,

2. ng of General Notie

The general notice letter should be sent to PRPs as early
in the:-process as possible, preferably once the site has been
proposed for inclusion on the NPL. Early receipt of the general
notice.will ensure that PRPs have adequate knowledge of their
potential liability as well as a realistic opportunity to
participate in settlement negotiations. When a separate
information request letter has been sent to PRPs prior to the
general notice, the information request should be sent as early
as possible to avoid any delay in issuing the general notice.

3. Recipients n N ce

General nctice letters should be sent to all parties where
there ‘is sufficient evidence to make a preliminary determination
of potential liability under §107 of CERCLA. If there is doubt
about whether available information supports issuance of the
general notice, separate information request letters may be sent
to such parties prior to issuing the notice. If a Federal agency
has been identified as a generator at a facility not
owned/cperated by the Federal agency. such agency should be
routinely notified like other PRPs.

If additional PRPs are identified after the general notice
but before the RI/FS special notice is issued, the Regions should
provide a general notice to those additional PRPs. If additional
PRPs ate identified after general and special notices are issued,
the additional PRPs need not receive s general notice before
receiving the appropriate special notice. However, relevant
aspects of the general notice should be incorporated inteo the
special notice.

Copies of the general notice should be provided to the
Regional administrative record coordinator, the appror: *ntc State
EC AR
' ! 3;."
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representative, the State or Federal trustee if a trustee for
natural resources has been designated, and to EPA headquarters at
the same time notices are sent to PRPs. The copies of notices to
headquarters should be sent to the Information Management Section
within the Program Management and Support Office of the Office of
Waste Programs Enforcement (OWPE).

Providing copies to the administrative record coordinator is
important for ensuring that the notice is placed in the
administrative record.* Providing copies to the State
representative and the State or Federal trustee is important for
ensuring that States are appropriately informed about possible
future negotiations.’ Providing copies to OWPE is essential for
permitting entry intc the Superfund Enforcement Tracking System
(SETS}. Entry into sets will facilitate our efforts to track
site activities and to respond to Congressional and other
inquiries. Direct Regional input of data into SETS on notice
letter recipients is planned for FY 1988.

_ It is not necessary to provide copies of esach general notice
to the administrative record coordinator, State representative,
State or. Federal trustee, or headquarters in instances where
identical notices are provided to multiple PRPs. Where there are
multiple PRPs at a site, a copy of one general notice with a list
of other parties who have received the letter would suffice.

4. Contsnts of General Notjice

The genaral notice letter should contain the feollowing
components: a) a notification of potential liability for
response costs, b) a discussion about future notices and the
poessible future use of special notice procedures, ¢) a general
discussion about site response activities, d) a request for
information about the site (if appropriate)., e) the release of
certain site-specific information (where available), £) a
discussion about the merits of forming a PRP steering committee,
g) a notice regarding the development of an administrative
record, and h) a deadline for response to the letter and
information on the BPA representative to contact.

4 A discussion about placing notice letters in the
administrative record is covered in the forthcoming "Guidance on
the Administrative Record for Selecting a Response Action Under
CERCLA" and in the preamble to the forthcoming revisions to the
National Contingency Plan.

8 State participation in négotiationl is covered in the
forthcoming "Interim Guidance on EPA-State Relations in CERCLA
Enforgament.”
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. &. Potentjal liability: 'The letter should inform parties
that they are potentially liable for responss costs under $107 of
CERCLA, including the costs of conducting the RI/FS and RD/RA.
The letter should define the scope of potential 'liability and
;:guld briefly explain why the parties have been identified as
s.

b. Future notice under §122(a) or $122(e): The letter
should indicate that EPA will notify the party at an appropriate
point in the future. The letter should specify that this notice
will either be a $122(a) notice or a B8122(e) special notice and
should explain what these notices are.

The letter chould indicate that the $122(a) notice is a
notice which informg parties that EPA will not use the $122(e)
special notice procedures. The letter should indicate that the
notice will provide an explanation for the decision not to use
the special notice procedures. '

The-letter should alsc indicate that a $122(e) special
notice will invoke the negotiation moratorium. The letter should
make clear that issuance of a §5132(e) special notice letter is
discretionary and may be used if EPA determines that use of such
procedures would facilitate an agreement and expedite remedial
action. The letter should alsco explain the purpose of the
special notice and the subsequent negotiation moratorium.
Informing PRPs about the special notice procedures and the
negotiation moratorium will alert PRPs to possible future
negotiations and increase their awareness of their opportunities
for participation in such negotiations. -

c.r Site response activities: The letter should generally
discuss-the activities EPA plans to undertake at the site. Where
appropriate, such activities should include scheduled start or
completion dates for the RI/FS or RD/RA. Instances wherse it may
not be appropriate to provide start or completion dates include
situations where the general notice is issued very early in the
process and where specific dates have not yet been set, or where
it is expected that target dates are likely to change
significantly.

d. Information reguest: The letter should request
information on substances sent to or present at the site and the
names of other PRPs pursuant to §104(e) of CBRCLA and/or $3007(a)
of RCRA:if a separate information request has not already been
issued:: The content of the information request should be
consistent with the forthcoming "Guidance on Use and Enforcement
of Information Requests and Administrative Subpoenas Under CERCLA
§104(e) and $122(e)." '

R
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e. Information release: At a minimum, the letter should

release the names and addresses of other PRPs who have received
the general notice letter. In addition, to the extent such
information is available, the letter should include the volume
and nature of substances contributed by each PRP and a ranking by
volume of the substances at the facility if such information has
not been previously released.

f. PRP steering committese: The letter should request that
the PRPs identify a member of their organization who will
represent their interests. In addition, the letter should
recommend that PRPs form a steering committee to represent the
group's interests in possible future negotiations. The letter
should indicate that establishing a steering committee is
important for facilitating negotiations with EPA.

g. Administrative record: The letter should be used as a
vehicle for informing PRPs of the availability of an admin-
istrative record that will contain documents which form the basis
for the Agency's decision on the selection of remedy. The letter
should indicate that the record will be open to the public for
inspection and comment. The letter should alsec provide
information regarding the opening of the record and where it will
be located.

h. PRP response and EPA contact: The letter should
encourage PRPs to notify EPA by a specified date of their
interest to participate in future negotiations. The letter
should indicate that PRPs may respond as a group through a
steering committee if one has been formed. The letter should
also provide a cut off date for voluntary compliance with
information requests (if a request for information is contained
in the general notice). An appropriate time frame for the PRP
response to an information request is generally thirty days from
receipt of the letter. Finally, the letter should provide the
name, phone number, and address of the ZPA representative to
contact. .

c. d RD/RA SP NO RS

Prior to BEPA's conduct of the RI/PFPS and RD/RA, the Regions
should either issue the special notice to PRPs or provide PRPs
with an explanatiocn why it was not appropriate tc use the special
notice procedures. Issuance of the special notice triggers a
moratorium on EPA's conduct of the RI/FS and remedial action.
While the statute does not impose a moratorium on EPA's conduct
of the remedial design, the Agency will not generally conduct
such activities during the moratorium. The purpose of the
moratorium is to provide for a formal period of negotiation
between EPA and PRPs where the PRPs will be encouraged to conduct
or finance response aé{xvzt;cs

1@mwuu
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The negotiation moratorium may last a total of 90
the RI/FS and 120 days for the RD/RA if EPA receives a 3;§§at°’
faith offer" from PRPs within the first 60 days of the
moratorium. The negotiation moratorium would conclude after 60
days it the PRPs do not provide EPA with a "good faith offer."

The initial 60 day moratorium bogzns on the date the PRPs
receive the special notice via certified mail. In instances
where there is more than one PRP and PRPs are likely to receive
the special notice on different days, the date the moratorium
begins should be seven days from the date the letters are mailed
te the PRPs. In either case, the special notice must nake clolr
when the negotiation moraterium beginl and enda.

1. hether to _Issue R;(FS and RD(;A Sgocial Notice

EPA has the discretion to use the special notice procedures
when EPA determines that a period of negotiation would facilitate
an agreement with PRPs and would expedite remedial actions.

The Agency believes entering into such negotiations would -
generally facilitate settlements and plans to utilize the RI/FS
and RD/RA spec;al notice procedures in the vast majoricy of
cases.

There are, however, some circumstances where it would
generally not be appropriate to use such procedures. Such
circumstances include 1) where past dealings with the PRPs
strongly indicate they are uhlikely to negotiate a settlement,
2) where EPA believes the PRPs have not been negotiating in good
faith, 3) where no PRPs have been identified at 'the conclusion of
the PRP search, 4) where PRPs lack the rescurces to conduct
response activities, 5) where there are ongoing negotiations, or
6) where notice letters were already sent prior to the
reauthorization of CERCLA and onging negotiations noula not
benefit by issuance of a special notice.

Special notices may ho issued for opcrablo units ot romedial
actions. The test for determining whether to issue a special
notice for an operable unit is generally the same as for full-
scale remedial actions. The gensral expectation is that separate
"special notices will be issued for each separate cperable unit as
.long as issuing the notice would facilitate an agresment and
would expedite the remedial action. However, special notices may
also bo issued for only major operable units or may cover a
series’ ot opsrable ‘units if npproprintc under the circunstances
at thesite.

For example, it several operable units will be conducted at
a site as relatively separate and distinct response actions, it
may be appropriate to consider using separate special notices
which would trigger separate negotiation moratoriums. If a series
ot operable units will make up a remedial action it may be
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appropriate to issue the special notice to cover only the mljér
operable unit(s) or te cover several operable units.
2. Notifying PRPs When Not Appropriate to Issue E
RI/FS and RD/RA Special Notice

In instances where EPA decides it is inappropriate to issue
the special notice, §122(2) provides for EPA to notify PRPs in
writing of that decision. The notice must indicate the reasons
why the Region determined that issuing the special notice and
entering into "formal" negotiations was not appropriats.

The notice should be provided tc all PRPs that have been
identified to date as well as to the Regional administrative
record cocrdinator for placement in the record. Such notices
should be provided as soon as practicable. In instances where
the RI/FS or RD/RA have not yet been initiated, the notice should
be sent prior to the initiation of such activities if possible.

In addition, the §122(a) notice should be used as a vehicle
for informing PRPs that the Agency will establish or has
established an administrative record containing technical
documents supporting the Agency's decision on the selection of
remedy. The notice should indicate that the record is open for
public inspection and comment and should specify where the record
will be or has been located.

3. DOJ Role in RIZFS and RD/RA Negotiations

The Regions should notify the Chief of the Envirenmental
Enforcement Section in the Department of Justice (DOJ) prior to
issuing special notice letters where settlement by a consent
decree is contemplated. A copy of this memorandum should also be
provided to the Office of Waste Programs Enforcement and the
Office of Enforcement and Compliance Monitoring in HeadqQuarters.

The memorandum to DOJ should indicate when .the Region
intends to issue the special notice. Because most RI/FS
negotiations involve consent orders, notice to DOJ on the RI/FS
is not ordinarily necessary. However, where a site is in
litigation or where settlement by consent decree is expected, DOJ
should be notified at least 30 days prior to issuing the RI/FS
special notice. In addition., where the resolution of the matter
by an administrative order is expected to involve a compromise of
past or future response costs and the total response costs
will exceed $%00,000, DOJ is to be notified. DOJ's role will bc
to review the compromise of the claim pursuant to section
122(h) (1) but not to review the administrative order for the
RI/FS. For RD/RA neqotiations. the notice should be sent to DOJ
at least 60 days prior to issuing the RD/RA special nctice. The
memerandum should also identzty the EPA Rogional representative

DOJ should contact.
Liw@-’.tha
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In addition, the Regions should consult with the Chief of
the Environmental Enforcement Section prior teo sending & copy of
any draft consent decree Or any outline of a draft consent decrse
to PRPs. The Regions are encouraged to include a draft consent
decree with the RD/RA special notice or soon thereafter as:
discussed below.

4. ming of RI s oci Notice

It is important that PRPs receive thc RI/PS special notice
letter as soon as practictble Of greater importance, the letter
must be sent sufficiently in advance of obligations for the RI/PS
so that negotiations do not delay the initiation of the RI/PFS by
the Fund in the event the negotiations do not result in an
agreement providing for the PRPs to conduct or finance the ﬁx/rs
Timely receipt of the special notice will have a significant -
effect on the PRPs ability £or meaningful participation in formal
negotiations.

The RI/FS special notice letter should be sent to PRPs no
later than 90 days prior to the scheduled date for initiating the
RI/FS. The scheduled date for initiating the RI/FS refers to the
date funds will be cobligated to commence response activities.

A minimum of 90 days is important for ensuring that the
negotiation moratorium does not delay initiation of the RI/FS ‘in
the event negotiations do not result in a settlement. The time
for service by mail should be taken into account. ' '

5. Timi of RD Special Notice

The timing of the RD/RA special notice letter will have a
significant impact on both the success of negotiations and on
EPA's ability to move forward with implementing a remedy without
delay. As indicated earlier, "formal” negotiations pursuant to
special notice are not the sole vehicle for reaching settlenments.
"Informal” negotiations must occur throughout the process and in
advance of the special notice. To assure that "formal"
negotiations are productive, EPA must initiate PRP search and
information exchange activities as well as "informal”
negotiations as early as possible.

The primary purpose of the special notice procedures is to
facilitate settlements through negotiation. A primary concern in
deternmining when to issue an RD/RA special notice is whether
there is a likelihood that meaningful negotiations can be
conducted at a given stage in the process. Another concern is
that, to the extent practicable. the nsgotiations must be
scheduled to minimize any delay in the remedial design and
remedial action. A final concern is that negotiations be carried
out in a way that does not undermine or have the appearance of
undernining the public participation process.

CEil e
wl Fo
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This guidance establishes an approach which identifies when
the Regions must generally issue the RD/RA special notice letter.
The Regions may, however, adcpt an alternative approach under
appropriate circumstances. Appendix A contains illustrations of
the three approaches discussed bslow, ¢

General A

ratt ?s and grogosed nlln for public comment. The Regions
generally must issue the RD/RA special notice when the draft
feasibility study (PS) and proposed plan ? are released to the
public for comment. As shown in Appendix A, issuance of the
special notice with the release of the draft FS and proposed plan
triggers the initial 60 day negotiation moratorium. The initial
€0 day negotiation moratorium begins at the start of the 30 day
public comment pericd and, in conjunction with the first 30 days
of the 60 day extended negotiation moratorium, is concurrent with
the Record of Decision (ROD) review and approval process. The
remaining 30 days of the extended negotiation moratorium is
concurrent with the initial phases of the remedial design. BEPA's
ability to sign the ROD is not affected by the duration of the
negotiation moratorium. The ROD may be signed at any point after
the close of the public comment period and the preparation of the
responsiveness summary for the public.

In most cases, commencing formal negotiations at the same
time that the draft FS and proposed plan are released will
properly balance the considerations stated earlier relating to
EPA's ability to conduct meaningful negotiations, to minimize
delay in implementing .the RD/RA, end to maintain the integrity of
the public participation process. Under this approach, formal
opportunity for PRP involvement would begin at an early yet
concrete stage in the process. EBarly participation may be
especially advantageous in situations where PRPs have not been
previously or substantially involved in RI/FS activities. 1In
addition, PRPs and the public - would have knowledge of the
possible range of alternatives through the draft FS and proposed

¢ The time periods depicted in the following discussion and
illustrated in Appendix A reflect "best case" scenarios where
various response and enforcement activities are expscted to be
carried out without delay. PFor example, the public comment
period lasts 30 days and does not take into account a polliblc
extension.

" The proposed plan refers to the public participation
document developed pursuant to $§117(a). This is a non-legal,
non-technical document that describes the alternatives in the FS,
and specifies and provides a brief analysis of EPA's preferred
alternative. A more detailed discussion of the propesed plan
will be contained in the forthcoming "Guidance on Dogvaanting
Decisions at Superfund Sites" (referred to as the RODz¢uidance).
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plan prior to “formal" negotiations. This information is
important for assisting the PRPs in developing a meaningful "good
faith offer” for conducting or financing the RD/RA,

b. Alternative gg cach: IISUC lgacial notice nriog

release of draft FS and proposed or blic comment.
Although the Regions generally will issuo the RD/RA special
notice when the draft FS and proposed plan are released to the
public for comment, the Regions are encouraged to issue the
special notice sarlier in the process if this action would
facilitate the prospects for reaching a settlement. If a Region
chooses to follow this approach, the Region should include with
the special notice a summary or fact sheet of the alternstives
EPA has screened and the alternatives the Agency is currcntly
cons;derlng. .

As shown in Appendix A, the RD/RA special notice may be
issued prior to EPA's release of the draft FS and proposed plan.
Issuance of the special notice triggers the initial 60 day
negotiation moratorium. The initial negotiation moraterium is
concurrent with the review and release of the draft PS and
proposed plan. The initial negotiation moratorium is completed
prior to the initiatioen of the public comment period. The public
comment period is concurrent with the first 30 days of the
extended negotiation moratorium. The remaining 30 days of the
extended negotiation moratorium is concurrent with the ROD review
and approval process. The ROD could be signed and the
negotiation moratorium could-be concluded at about the same time.
EPA's ability to sign the ROD is not affected by the negotiation
morntorzum The ROD may be signed at any point after the close
of the‘publzc comment period and the preparation of the
reapons:veness summary for the public.

In many cases, providing special notice at this early stage
may be inappropriate because too much uncertainty would exist .
about the remedy to allow for meaningful negotiations. However,
under other circumstances it may be appropriate. to issue the

¢ Release of a summary or fact sheet on the alternatives
that have been screened and the alternatives that are being
considered is important for facilitating negotiations at this
early stago in the remedial process. This information will be
useful ‘to PRPs in developing their "“good faith offer"” for
conducting or financing a response action and will be important
for informing PRPs about the alternatives the Agency is
considering at the site. The Regions should include the summary
of alternatives or fact sheeat in the administrutivo record for
sach site,

At
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special notice early in the process, especially in situations

where there is a relatively small group of PRPs, it is clear what J
the remedy is likely to be, and the remedy is not likely tg be
controversial. - -

Where circumstances permit issuance of the speciasl notice at
this early stage. an advantage to this approach is that the ROD
review and approval process and the negotiation moratorium could
be concluded at sbout the same time. This would help assure that
¢leanup occurs as soon as possible whether through a negotiated
settlement or Fund-financed action. 1In addition, there would be
an early opportunity to infeorm PRPs of various remedial
alternatives under consideration by EPA prior to EPA's -
identification of the proposed plan. Early participation may be
advantageous where PRPs have not been previously or substantially
involved in RI/FS activities.

e¢. Alternative Approach: Issue special notice when t RO
is signed. Although the Regions generally will issue the RD/RA
special notice letter when the draft FS and proposed plan are
released to the public for comment, there may be some limited
circumstances where it is appropriate to issue the notice later
in the process (i.e. when the ROD is signed). This approach may
be followed, however, only where the Region can provide adequate
justification and where the Region has obtained prior approval
from Headquarters. Approval must be obtained in writing from the
Directors of the Office of Waste Programs Enforcement and the
Office of Emergency and Remedial Responss.

As shown in Appendix A, under this approach the RD/RA
special notice would not be issued until the ROD is signed.
Thus. the entire 60 to 120 day negotiation moratorium would not
occur until the remedial design phase.

~An advantage to this approach is that since the ROD would be
signed and the remedy would be selected at the start of the RD/RA
negotiation moratorium, the PRPs would know precisely which
remedy the "good faith offer™ and the negotiations should focus
on. In addition, since the negotiations would begin after the
close of the public comment period, the PRPs and EPA would have
the benefit of knowing the public comments. .

The major disadvantage to this approach is that the
negotiation moratorium would not occur until the end of the
process (i.e. not until the beginning of the remedial design
phase). Issuing the special notice at this point would create
the greatest potential for a subsequent delay in implementing
the remedy.

30 g
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Instances where it may, however, be appropriate to issue the
special notice later in the process (i.e. not until the ROD is
signed) may be where more time is needed to conduct informal
negotiations, where the site is particularly complex. or where
there is an extraordinarily large number of PRPs (e.g. hundreds
of PRPs). Another example may be where there is little
expectation that a Fund-financed remedial action will occur in
the near future at an enforcement-lead site. . If Pund-financed
activities are not expected to occur and a later moratorium would
facilitate cleanup. it nay be less important to initiste and
conclude nageotiations early in the process,

6. ci ts of S and RD/RA Specia otie

The RI/FS and RD/RA special notice letters should be sent.to
all parties where there is sufficient evidence to make a
preliminary determination of potential liability under $107 of
CERCLA.  If there is doubt about whether available information
supports issuance of the RI/FS and RD/RA special notices,
separate ‘information request letters may be sent to such partics
prior to issuing such notice. If a Federal agency has beesn
identified as a generator at a facility not owned/cperated by the
Federal agency, such agency should be routinely notified like
other PRPs. ‘

Section 122(e) (2) (C) authorizes BPA to bring additional
parties into negotiations or to enter into a separate agreenment
with parties when additional®PRPs are identified during the
negotiation period or after an agreenment has been entered into.
The Regions may provide a special notice to additional parties if
they are identified after issuance of the RI/FS special notice
letter.”. However, issuance of a special neotice to additional
parties would not change the duration of the negotiation
moratorium. The special notice may invite PRPs to participate in
remaining negotiations, but would not extend the pre-existing
negotiation moratorium.

Copies of the special notices should be provided to the
Regional administrative record coordinator, the appropriate State
representative, the State or Federal trustse if a trustee for
natural resources has been designated, and to EPA headquarters at
the same time notices are sent to PRPs. The copies of notices to
hoadquartcrl should be sent to the Information Management Section
withinﬁxho Program Management and Support Otficc of the Office of
Waste Progran- Enforcement (OWPE).

Providino copies to the administrative record coordinator is
important for ensuring that the notice to be placed in the
record. Providing copies to the State representative and the
State or Pederal trustee is important for ensuring that States
are appropriately informed about pos:. = future negotiations.
Providing copies tc OWPE is essenti:’ . permitting entry into
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the Superfund Enforcement Tracking System (SETS). Entry inte
sets will facilitate our efforts to track site activities and to
respond to Congressicnal and other inquiries. Direct Regional
input of data into SETS on notice letter recipients is plamned
for FY 1988

It is not necessary to provide copies of each special notice
to the administrative record coordinator, State representative,
State or Federal trustee, or headquarters in instances wheare
identical notices are provided to multiple PRPs. Whers there are
multiple PRPs at a site, a copy of one special notice with a list
of other parties who have received the letter would suffice.

7. Contents of RI/FS and RD/RA Specia otice

The RI/FS and RD/RA special notice letters should contain
the following components: a) a notification of potential
liability, b} a discussion about the special notice and
subseqguent negotiation moratorium, ¢) a discussion about the
response activities to be conducted, 4d) a copy of a statement of
work or workplan and a draft administrative order on consent for
the RI/FS, e) a copy of a draft consent decree for the RD/RA (if
possible), £) a discussion about what constitutes a "good faith
offer” for the RI/FS, g) a discussion about what constitutes a
"good faith offer" for the RD/RA, h) a release of certain site-
specific information (where available and appropriate), i) a
demand for payment of EPA costs incurred to date, j) a
notification about the administrative record, and k) a deadline
for response to the letter and the name of the EPA representative
te contact.

a. Potesntia ability: The letter should specify that
PRPs are potentially liable for the costs of conducting the RI/FS
or the RD/RA. A detailed discussion about potential liability is
not necessary particularly if the RI/FS or RD/RA special notice
references the general notice.

b. Special notice and formal negotiations: The letter
should discuss the purpose of the special notice and the
subsequent negotiation moratorium. The level of detail will
depend upon whether the PRP has received the general notice and
whether the general notice provided an adequate discussion. At
a minimum, the letter should make clear that BPA is inviting PRPs
to participate in "formal" negotiations for PRP conduct of the
RI/FS or RD/RA and that this letter automatically triggers the
formal negotiation period. 1In addition, it is important that the
special notice indicate the date the negotiation moratorium will
conclude in the absence of and in the event of a "good faith
coffer. Finally, the letter should explain that a consent order
or consent decree should be finalized by the end of the
moratorium.
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c. Regponse actions to be conducted: . The letter should

identify the response activities EPA plans to conduct at the site
and provide scheduled dates for initiating such activitiol it
appropriate. -

d. Statement of u_;k or workplan and draft administrative
order on consent for RI/FS lgccial notice: The letter should
provide a statement of work or workplan and draft administrative
order {AC) on consent. Such information is crucial to PRPs in
their development of a "good faith offer” to EPA for conducting
or financing the RI/FS and for ultimatoly facilitating
settlements. The Regions are encouraged to provido the draft AO
on consent with the notice letter if practicable. At a minimunm,
the letter should contain a copy of the statement of work with
the expectation that the draft AO will follow as soon as
practicable.

e. Draft consent decree for RD spec : The
letter should contain a copy of the draft consent decree if
possible. It is important that PRPs have the draft consent
decree at the start of negotiations or soon thereafter since the
decree contains important information which will assist PRPs in
develop;ng their "good faith offer™ to EPA.

f. "Good faith offer"” !o; RI/PS: Thc lotter should

indicate that a "good t;ith offer” is a written proposal which
demonstrates the PRP's qualifications and willingness to conduct
or finance the RI/FS. A "godéd faith offer"” for the RI/FS should
include the following: _

o ,a statement of the PRPs willingness to conduct or finance
the RI/FS which is generally consistent with EPA's
xstatomont of work or work plan and draft administrative
order on consent or provides a lutticxcnt basis for
further negotiations: o

© a paragraph-by-paragraph response to EPA's statement of
work or workplan and draft administrative order on
consent;

o a detailed statement ot work or workplan identifying how
tho PRPs plan to proceed with the work:;

o “a demonstration of thc PRPs technical capability to

' undertakc the RI/FS. This should include a requirement
“that PRPs identify the firm they expect will conduct
"the work or that PRPs identify the process they will
undertake to selcct a firm;

o

a demonstration of the PRPs financial clpability to
finance the RI/FS; .
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© a statement of the PRPs willingness to reimburse EPA for
the costs EPA incurs in overseeing the PRP conduct of the
- RI/FS as required by §5104(a)(l); and
© the name, address, and phone number of the party or
steering committee who will represent the PRPs in
negotiations.

g. "Good faith offer" for RD/RA: The letter should

indicate that a "good faith offer"” is a written proposal which
demonstrates the PRPs qualifications and willingness to conduct
or finance the RD/RA. A "good !li:h offer" for the RD/RA should
include the following:

© a statement of the PRPs willingnels to conduct or financc
the RD/RA which is generally consistent with EPA's
proposed plan or which provides a sufficient basis
for further negotiations in light of EPA's proposed
plan;

© a paragraph-by-paragraph response to EPA's draft consent
decree, including a responss toc other documents that may
have been attached to the decree such as a technical
scope of work for the proposed plan or access or
preauthorization agreements;

© a detailed "statement of work" or “"workplan" identifying
how PRPs plan to proceed with the work:

¢ a demonstration of the PRPs technical capability to
undertake the RD/RA. This should include a requirement
that PRPs identify the firm they expect will conduct
the work or that PRPs identify the process they will
undertake to select a firm;

© a demenstration cof the PRPs capability to finance the
RD/RA;

© a statement of the PRPs willingness toc reimburse EPA for
.past response and oversight costs;

© & discussion about the PRPs position on releases from
liability and reopeners to liability; and

© the name, address, and phone number of the party or
steering committee who will represent the PRPs in

negotiations.
h. Information release: To the extent such information is

available and to the extent such information has not been
Previeusly released, the letter should contain information on the
nafrii®elid addresses of other PRPs, the volume and nature of
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substances contributed by each PRP. anéd a ranking by volume of
the substances at the facility. Note that the release of
information with the RI/FS and RD/RA special notices is not
lntended to require the release of information previously .
provided to PRPs. -

i. Demand for payment: The letter should include a demand
that PRPs reimburse EPA for the costs the Agency has incurred in
conducting response activities at the site pursuant to $1071a).
The letter should identify the action EPA undertook and the cost
of conducting the action., The letter should also indicate that
the Agency anticipates expending additional funds on activities
covered by this notice and other specified future activities.
Finally, the letter phouild demand payment of interest for past
and future response costs incurred by EPA pursuant to §107(a).
Notice letters should not be delayed to obtain cost information
where such information has not been previously collected.

j. Administrative record: The letter should be used as a

" vehicle for informing PRPs of the availability of an admin-

istrative record containing documents that form the basis for the
Agency's decisicn on the selection of remedy. . The letter should
indicate that the record is open to the public for inspection and
comment. The letter should also indicate where the record will
be or has been located.

. k. PRP response and EPA contact rson: The letter should
encourage PRPs to notify EPA*of their interest to participate in
negotiations. The letter should indicate that PRPs may respond
as a group through a steering committee if a committee has been
formed. In addition, the letter should provide the name, phone
numbern?}nd address of the EPA representative to contact.

D. CONCLUS GOTIATIO 0 OR LIN
MANAGEMENT FOR RI/FS AND RD/RA

At the conclusion of the $122(e) negotiation moratorium, the
Regions should have a fully negotiated administrative order on
consent for the RI/PS and a fully negotiated consent decree for
the RD/RA which has been signed by the PRPs. A signed document
is necessary to show that an agreement has, in fact, been
reached. ¢ :

Aoqin
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s ¥'pre-SARA guidance for drafting an administrative order is
provided in "Superfund Administrative Order: Workshop and
Guidance Materials" (1985) and for drafting a consent decree in
"Guidance on Drafting Consent Decrees in Hazardous Waste Cases”
(May 1, 1985). These guidances are being revised to include
SARA'Ss ragquirements. ' ‘
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. At the conclusion of the 120 day moratorium for the RD/RA a
determination must be made on whether to continue ssttlement
activities, whether the site should bas cleaned up using Superfund
money, or whether to initiate a $106 enforcement action. &
continuation of settlement activities may include seeking an
extension to the 120 day negotiation moratorium as discussed
below, or sending a consent decree to the Department of Justice
for lodging in the appropriate district court.

In instances where an agreement has been reached and fully
negotiated but PRPs have not yet obtained signatures, it may be
necessary to obtain an extension to the negotiation moratorium.
Extengions may also be necessary wherse the agresment has not been
‘ fully negotiated but all major issues are resolved and f
outstanding issues are well defined and final language is
imminent. Extensions to the negotiation moratorium can be
obtained only in certain circumstances as discussed in the
February 12, 1987 "Interim Guidance: Streamlining the CERCLA
Settlement Decision Process."” 19 _

The timing of special notice letters will have a significant
affect on our ability to successfully conclude negotiations at
" the end of the moratorium periocd. The Streamlined Settlement
Policy provides for two different processes for obtaining
extensions for the RI/FS and RD/RA moratoriums. The policy
indicates that the Regional Administrator has the discretion to
terminate or extend negotiations for the RI/FS after 90 days.
However, extension of negoti&tions besyond an additional 30 days
should be authorized by the Regional Administrator only in
limited cases.

Relating to the RD/RA moratorium, the Streamlined Settlement
Policy provides for either Regional or Headquarters approval of
an extension under certain circumstances. An extension to the
120 day RD/RA moraterium may be granted for an additional 30 days
by the Regional Administrator when settlement is likely and
imminent. An additional extension beyond the 30 days may be
approved only by the Assistant Administrator for the Office of
Solid Waste and Emergency Response (OSWER) and only in rare and
extracrdinary circumstances.

This guidance re-emphasizes the importance of meeting the
90 day moratorium for the RI/FS and the 120 day moratorium for
the RD/RA. To aid that policy., this guidance identifies three
circumstances where the Regional Administrator and Assistant
Administrator for OSWER may consider granting such extensions for
the RD/RA moratorium.

R e

10 This guidrggy was issued under OSWER Directive #9832.9.
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First, it may be appropriate for the Regional Administrator
or the Assistant Administrator to extend the 120 day moratorium
for the RD/RA if EPA selects a remedy in the ROD which is
significantly different from the Agency's stated preference in
the proposed plan. This could mean that the focus of .
negotiations could change significantly, requiring additional
time to reach aqrcement with PaPl. .

The second example applies to PFund- lead lit.l. It may be
appropriate for the Regional Administrator or the Assistant
Administrator to extend the 120 day negotiation moratorium for
the RD/RA if non-enforcement activities at the site (e.g. an
extended public comment period cor an extended ROD review and
approval process) cause a significant dulay in the Agency's
ability to move forward in implementing a Fund-financed remedy. -
An extension teo the negotiation moratorium may be especially
appropriate if there is reascn tc believe a negotiated settlement
is imminent. In other words, if the Pund is not ready to move
forward in implementing the remedy at the end of the 120 day
negotiation moraterium there is no reason to conclude
negotiations if there is reason to believe an uqroomont can be
reached... :

The third example applies to enforcement-lead sites. It may
be appropriate for the Regional Administrator or the Assistant
Administrator to extend the 120 day negotiation moratorium for
the RD/RA after a 5106 litigation referral has been prepared and
referred to the Department o! Justice (DOJ) for action. 1In fact,
the preparation and referral of a case to DOJ may be an important
mechanism for providing the necessary impetus for reaching a
voluntary settlement. In many cases it may be appropriate to
issue a"unilateral admznzstrativo order concurrent with the
reterral

vI. ICE LETTE S NEGOTIATION MO FOR R
LCTION )

The notice letter process for removal actions differs from
the notification process for remedial actions. As discussed
above, the notification process for remedial actions involves
issuance of three notice letters. The notification process for
removals will involve only one notice letter which may or may not
invoke’ th. $132(e) special notice procedures as discu.uod below.

i | A. NOTICE LETTERS
o 1. h v t

The Regions should attempt to contact PRPs prior to
initiating a Fund-financed removal action to inform PRPs of their
potential liability where EPA will incur response costs or
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to secure a private party response. This guidance encourages the
Regions ®o. seek PRP response through a written notice letter but
the Regions may contact PRPs verbally (with a written follow-up
notice}. This is consistent with the guidance on "Issuance of
Administrative QOrders for Immediate Removal Actions™ {(2/21/84).

The Regions should issue notice letters to readily
identifiable PRPs for removal actions in the vast majority of
cases. The content of the notice will vary depending whether the
notice will be used simply to notify PRPs of their potential
liability for an action EPA has already taken or is abcut to
take, whether the notice will be used to sncourage a private
party response through "informal" negotiations (i.e. negotiations
not triggered by the §122(e) special notice procedures), or
whether the notice will be used as a mechanism for invoking the
§122(e) special notice procedures which provide for "formal®
negotiations between EPA and PRPs.

2. When to Use Special Notice Procedures for Removals

The Regions should consider using the §122(e) special notice
procedures only for those removals where the threat is of a
nature that it is not necessary to initiate an onsite removal
action for at least six months., The "six month planning time
period"” begins once the site evaluation is completed. This means
that for the vast majority of removal actions the Regions will
not be required to utilize the special notice procedures. It is
not appropriate to utilize specisl notices for most removal
actions because the subsequent moratorium may interfere with the
Agency's ability to implement the. remedy in a timely manner. In
addition, it may not be worth expending the time and resources to
enter into formal negotiations when a removal will be a
relatively short term and inexpensive responss action.

The Regions should include the following factors in their
determination of whether it is appropriate to utilize the special
notice procedures for removals with a six month planning lead
time: 1) whether viable PRPs have besn identified, 2) whether
the PRPs are expected to respond favorably to the invitation to
participate in negotiations and to conduct or finance the removal
action, 3) whether issuance of the special notice could delay
implementation of the removal action, and 4) whethar it may be
more appropriate to enter into "informal” negotiations in lieu of
"formal"” negotiations under §122(e).

In determining the PRPs viability, the Region should inquire
about the PRPs financial and technical capability for conducting
and/or financing the removal action in an effective and timely
manner. In determining the PRPs willingness to undertake or
finance the removal action, the Region _should, at a minimum,
obtain a verbal agrsement from the PRFPy prior to issuance of the
special notice. In determining whethos the special notice may
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delay implementation of the remedy or in determining whether to
enter into “"informal” rather than “formal" negotiations, the-
Regions should consider whether the §122(e) negotiation
moratorium would interfere with other activities at the size.

3, Notileng PRPs When Not Appropriate to Utglizo'
Special Notice Procoduros for Removal

EPA's docision on whether to use the spocinl notice
procedures for any response action is clearly dilcrotionary.
However, §122(a) requires the Agency to notify PRPs in writing
when the Agency decides not to utilize such procedures. The
removal notice provides a convenient vehicle for informing PRPs
of EPA's decision not to utilize the special notice procedurass.
The notice should, therefore, inform PRPs of EPA's decision not
to utilize such procedures when this determination has been made
and should provide an explanation for that decision.

‘;' 4. DOJ Role in Removal Negotiations

The Regions should consult with the Chief of the
Environmental Enforcement Section of DOJ prior to issuing a
special notice letter for removal actions where settlement by
consent decree is contemplated, or where the settlement is
expected to involve a compromise of past or future response.costs
and the total response costs will exceed $500,000.. The Regions
should consult with DOJ pr:qr to releasing a draft consent decree
tc PRPs. o ,

P 5. Timing of Rgmovg; Notice

A removal notice that does not invoke the special notice:
procedures should be provided to PRPs as socn as practicable.
For removal notices that invoke the special notice procedures,
the notice should be issued as early as possible but no later
than 120 days before the scheduled date for initiating the .
removal action. The scheduled date for initiating the removal
action is the date rexoval extramural cleanup contractor funds
will be obligated and onsite cleanup will begin.

The timing of a notice which invokes the special notice
procedures is critical because issuance of the notice triggers
the subsequent 60 to 120 day moratorium on EPA conduct of the
romoval action. (The moratorium would last only 60 days in
inltancnn where the PRPs do not provide BPA with a "good faith
offer”). Issuing the special notice at least 120 days before EPA
will begin the removal ensures that the subsequent 120 day
moratorium does not affect EPA's ability to implement the removal
action in the event negotiations do not result in an agreement
for PRP conduct of the remcval actien.
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6. Recipients of Removal Notice

The removal notice should be sent to all parties where there
is sufficient evidence to make a preliminary determination.of
potential liability under 5107 of CERCLA. If a Pederal agency
has been identified as a generator at a facility not
owned/operated by the Federal agency, such agency should be
routinely notified like other FPFRPs.

Copies of removal notices should be provided to the Regional
administrative record coordinator, the appropriats State
representative, and to headquarters. Providing copies to the
administrative record coordinator is important for ensuring that
the notice to be placed in the record. Providing copies to the
State represantative is important for ensuring that States are
appropriately informed about possible future negotiations.

Providing copies to the Information Management Section ,
within the Program Management and Support Office of the Office of
Waste Programs Enforcement for entry inteo the Superfund
Enforcement Tracking System (SETS). Copies should be sent to
OWPE at the same time they are sent to PRPs. Providing copies to
OWPE is essential for facilitating our efforts to track site
activities and to respond to Congressional and other inquiries.

It is not necessary te provide copies of sach removal notice
to the administrative record coordinator, State representative,
State or Federal trustee, or headquarters in instances whers
identical notices are provided to multiple PRPs. . Where there are
multiple PRPs at a site, a copy of one removal notice with a list
of other parties who have received the letter would suffice.

7. ents of Removal Notic

As indicated, the content of the removal notice will vary
depending upon whether the purpose of the letter is to simply
inform PRPs of their potential liability or whether the letter
will also be used to provide an opportunity for PRP involvement
in negotiations either through "informal” or "formal"
negotiations. The following highlights the components that
should be included in the three different types of removal
notices. The specific content of each component of the removal
notice should be essentially the same as described earlier for
RI/FS and RD/RA general and special notices, except uhcro
otherwise specified.

a. Notice ten iabil : If the purposs of the
.removal notice is simply to inform PRPs of their potential
liability and to provide notice that the Agency has or is about
to take a response action, the notice should contain the
following components: a notice of potential liability; o
‘discussion about site response activities that have becn or will
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Be conducted at the site; a notice on the availability of an
administratjve record; and a notice pursuant §1i22(a) that tho
special notice procedures will not be used.

The notification under §122(a) should inform PRPs that tho
Agency will not (or did not) use the §122(e) special notice
procedures for this particular response action and should provide
an explanation for that decision. The letter should indicate
that it is the Agency's policy not to use the special notice
procedures for removals unless there is 2 six month planning lead
time prior to the initiation of the response action. If the
response action. does involve a removal with a six month planning
lead time but the Agency made a case-specific determination not
to use the special notice procedures, the lettsr should provide
an explanation why the use of such procedures was determined to
be inapproprlate tor that particular response action.

b.. Notice of potential liability and opportunity to epnter
into “intogmgl“ negotiaticns: If the purpose of the removal
notice is to infeorm PRPs of thoir potential lisbility and to :
provide PRPs with an opportunity to enter into negotiations with
BPA without invoking the §122(e) special notice procedures, the
notice should contain the following components: a notice of
potential liability; a discussion about site response activities
that will be conducted at the site; a copy of the statement of
work or workplan and draft administrative order on consent; a
notification pursuant to §122(a) that the special notice.
procedures will not be used; a request that PRPs notify EPA

.within a spacifzed period of time of their interest to -

participate in negotiations; a notice on the availability of the
administrative record; and information on the BPA representative
to contact. The §122(a) notification should contain the same
information discussed in the proceeding paragraph.

. e. N tial liab ertun to_ent
into "formal" negotiations pursuant to j1i22(e) special notice

procedures: If the purpose of the removal notice is to inform
PRPs of their potential liability and to provide PRPs with an
opportunity to enter into negotiations with EPA using the §122(e)
special notice procedures. the notice should contain the
following components: a notice of potential liability; a
discussion about site response activities that will be conducted
at the.site; a discussion about the special notice procedures and
the noqotiation moratorium; a copy of the statement of work or
workplan. and draft administrative order on consent; a discussien
about what constitutes a "good faith offer": a request that PRPs
notify BPA within a specified period of time indicating their
interest to participate in negotiations: a notice on the
availability of the administrative record; and information on the
EPA representative to ~ontact. The "good faith offer” should
contain essentially Lu. .same components as doscribod above for
the RD/RA. "
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B. CONCLUSION OF NEGOTIATION MORATORIUM AND
DEADLINE MANAGEMENT FOR REMOVALS

At the ceonclusion of the §122(e) negotiation moratorium for
removal actions, the Regions should have a fully negotiated
administrative order on consent which has been signed by the
PRPs. (Where appropriate, a signed consent decree should be
provided). A signed administrative order on consent (or a
consent decree) will show that the negotiations have besen
successfully completed.

The expectation is that the negotiations will be concluded
at the end of the 120 day moratorium and the Regions are strongly
encouraged to conclude the negotiations within this period of
time. 1In instances where the negotiations do not result in an
agreement, the Regions may seek an extension to the 120 day
moratorium, issue an administrative order, or proceed with a
Fund-financed removal. Note that the Regional Administrator may
grant an extension to the 120 day moratorium only in limited and
appropriate circumstances.

C. ADMINISTRATIVE ORDERS AND NEGOTIATION MORATORIUM
FOR REMOVALS

In most instances, use of the special notice procedures for
removal actions will not affect existing policy on issuing
administrative crders for removals since the special notice
procedures will be issued for only a small portion of removals.
For details on the Agency's policy on administrative orders refer
to the guidance on "Issuance of Administrative Orders for
Immediate Removals"” (2/21/84).

It is necessary, however, to modify existing policy in one
respect. In instances where Regions use the special notice
procedures for a removal action and where issuance of an
administrative order is necessary and appropriate, the Regions
should not issue the order until the end of the negotiation
moratorium. This ensures that the negotiation moratorium will be
used to negotiate voluntary settlements.

VII. DISCLAIMER

The policies and procedures established in this document
are intended solely for the guidance of Government personnel.
They are not intended and can not be relied upon to creatse any
rights, substantive or procedural, enforceable by any party in
lictigation with the United States. The Agency reserves the right
to act at variance with these policies and procedures and to :
change them at any time without public notice.
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VIII. FOR PURTHER INFORMATION

For further information or questions concerning this
guidance, please contact Kathy MacKinnon in the Office of Waste
Programs Enforcement at FTS-475-6770.

(1}
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Appendix A
Timing of RD/RA Special Notice Letter
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Appendix B

PRP Settlement Process for RUFS and
RD/RA
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Supertund Program; Notice Latters,
Negotlations and Information
Exchange

AGENCY: Environmental Protection
Agency.

ACTION: Request for Public Comment.

suMMaRY: The Agency is publishing the
“Interim Cuidance on Notice Letters.

- Negotiations. anc Infermation
Exchange™ todav to inform the public
about these guidelines and 1o solicit
public comment. This guidance covers
the use of the secticn 122!{e) special
notice procedures and other related
settlement authonties under section 122
of the Comprehensive Enviranmental
Response. Compensation. and Liability
Act of 1980 (CERCLA or Superfund) as
amended by the Superfund Amendments
and Reauthorization Act of 1986 {SARA]
(hereinafler referred to as "CERCLA™).
DATE Comments must be grovided on or
before April 25. 1988,

ADORESS: Comments should be
addressed to Kathy Mackinnon. U.S.
Environmental Protection Agency.
Office of Waste Programs Enforcement,
Guidance and Oversight Branch (WH-
527). 401 M Street, SW., Washington. DC
FOR FURTHER INFORMATION CONTACT:
Kathy MacKinnon. U.5. Environmental
Protection Agency. Office of Waste
Programs Enforcement, Guidance and
Oversight Branch (WH-327), 401 M
Street. SW.. Washington. DC 20460 (202)
475-8770.

SUPPLEMENTARY INFORMATION: The
guidance emphasizes the imporiance of
reaching voluntary settlements with
potentally responsible parties {PRPs}
and uses nolice letters. negotiations. and
information exchange 2s mechan!sms
for facilitating settlements. The guidance
establishes a process for issuing notice
letters to PRPs. including the use ol the
special notice procedures under section
122{e} of CERCLA. The gu:dance

establishes separate notification
procesaes for removal and remedisl
actions. .

The guidance also discusses the
Agency's general policy for exchanging
information with PRPs. including a
discussion about EPA's release of
information under secton 122(e){1) of
CERCLA and EPA’s authorities to
request information from PRPs under
sections 104(e] and 122(e){3}(b) of
CERCLA and section 3007(a) of the
Resource Conservation and Recovery
Act [RCRA). :

Finally, the guidance discusses
various aspects of the negotiation
process. This includes & discussion
about negotiation moratotiums that are
triggered by the use of the section 122(e)
special notice procedures. This elso
includes a discussion sbout concluding
negntiations and managing negotation
deaglines.

The Agency encourages public
comment and will reevaiuate this
interim guidance in response te such
comments.

The interim guidance follows. -

Date: Novembar 35 1087

Aciing Assistant Administrator for Selid
Waosie and Emergency Response.

INTERIM GUIDANCE ON NOTICE

© LETTERS. NEGOTIATIONS. AND

INFORMATION EXCHANGE
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Memorandum

SUBTECT: Interim Guidance on Nouce
Letlers, Negotutions, and lnformauon
Exchange

FROM: |. Winston Porter, Assistant
Admanisirator

TO: Regionai Administrators

I. Introduction

The Superfund Amendments and
Reauthonzation Act of 1986 (SARA].
which amends the Comprehensive
Environmental Response.
Compensation. and Liability Act of 1980
(CERCLA]. maintains the imporiance of
a strong Superfund enforcement
program.® In particular, SARA
emphasizes the importance of entering
into negotiations and reaching
settlements with potentially responsible
parties [PRPs} to sllow PRPs ts conduct
or finance response actions. SARA
generally codified the Agency's interim
CERCLA Settlement Policy but also
established some new authorities and
procedures that were designed to
facilitate settiements.

A fundamental goal of the CERCLA
enforcement program s to {aciliiate
voluntary settlements. EPA beiieves that
such settlements are most likeiv 10 occur
when EPA interacts {requentiy with
PRPs. Frequent interaction is importan!
because it provices the opportunity o
share information about a site and may
teduce delays in conducting response
actions caused by the tack of
communication. !mportant mechanisms
for promoting interacnion and lacilitating
communication between EPA and PRPs

' CERCLA of 1947 sy amenced by SAR A of vz
w refored 1o thie guicance as CERCLL
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inctude issuing notice letters. entenng

into negotiations. and exchanging

* information with.PRPs. &
This guidance repla 2es the October

" «2. 1984 guidance on ' Procedures for

Issuing Notice Letters” and the October
8. 1885 guidance on "Timely Initiation of
Responsible Party Searches. Issuance of
Notice Letters. and Release of.

* Although certain’
prooedures and the timing of various .
acuvities have been modified. this
guidance retains many fundamental -
aspects of the October 12. 1984 and

"October 9, 1985 guidances. In particular,’

this guidance re-emphasizes the

importance of timely issuance ol nolice *

letters and the exchange of information --
between EPA and PRPs. In addition, thiy
guidance incorporates a moratorium and
“formal” period of negotiation {referred
to as & negetiation moraterium) into the
settlement process. EPA's commitment

to carrying ou! these aciivities is crucial
for supporting our fundamertal goal of

- facilitating negotiated settlements.

1L Purpose and Scope of Guidance  *

The purpose of this guidanceisto  ~

assist the Regions in establishing
procedures for the issuance of notice
letiers to PRPs, for the conduct of
negotiations between EPA and PRPs.- 1
and for the exchange of information
between EPA and PRPs. :
This guidance addresses the use cf
both “general” and “special” notice
letters for removal and remecdial aztions.
Special notice letters differ from genera!
notice létters because special nolices

- trigger the negotiation moratorium. The
negotiation moratorium is the period of

time where a moratorium is imposes on
certain EPA actions.and a penod of

“formai” negohations is established
between EPA and PRPs.  ©

Use of both general and special aotice
letters are discretionany. However, the
Regions are expected 1o issue general
and speciel notices for the vast majority
of remedial actions. Such natice letters
will be isgued for remedial’
investgations/feasibility studies {R]/

F3s} and remedial designs/remegial
actions (RD/RAs]). Although it is
generally appropna!e o issue a

“removal notice” for all removal actions,”
the Regions are nol expected to invoke
the section 122{e] special notice ; :
procedures for mast removals.

This guidance also.addresses the
timing. duration. andconclusion of the
regoliation moratonum. Finaliy, this
guidance discusses the process of
information exthange belween EPA and

T These guigances were waued urder DSWER
Directive Nymbers 9834.1 ang 983 I respectively

PRPs. including requests for and
releases of site-specific information.

I Statutory Authority

A Settlements

Sections 104{a). 122{a). and 122(e}(8).
authorize settiements and establish
certain conditions for aliowing PRPs to
conduct or finance response actions.
Section 104{a) authorizes EPA to enter
into an agreement with PRPs to aliow
PRPs to conduct or finance responss
actions in accordance with sechon 122 if

- EPA determines tha! the PRPs will

conduct-the response action properly
and promptly. Under section 104(a).
PRPs cannot conduct the RI/FS unless |
EPA determines that the PRP is qualified
to perform the Ri/FS. EPA contracts ,

this ;'"eclinn provides lor EPA'10 make =

" such information availabie in advance

of the special notice upon request by a

" PRP in accordance wuh prw.:edum

. provided by EPA. - - - - &7

'

with or arranges for a qualified person -,

other than the PRP to assist EPA in -
overseeing and reviewing the RI/FS. and

the PRP agrees to reimburse the Fund for .

the costs EPA incurs in overseeing and
teviewing the PRP's R]/FS.
Section 122{a] similarly authorizes

' EPA to enter into agreements with PRPs

to perform response actions if EPA
determines the action will be conducted

- properly. Section 122{a} also provides

for EPA. when practicable and in the

public interest. to facilitate.settiements f'!

" with PRPs to exped:te effective remedial
. achons and to minimize litigation. _
Saction 122{e)(6) provides that no PRP -

mayv undertake any remedial action at a
facility where EPA or g PRP pursuant 1o
an administrative arder or consent )
decree under CERCLA has initiated an

" RI/FS uniess the remediai action has

beer suthorized by EPA+ . ,
B. Special Notice Procedures cnd

information Refease L. .

Sectiona 122(e} and 122(&! conta.m .
provisions relating to the special nouce

procedures and the'release of

information to PRPs. Section 122(+)
provides far EPA to utilize the special
notice procedures if EPA determines
that a period of negotiation would
facilitate an agreement with PRPs and
would expedite remedial actions.
Section 122({e} also provides for EPA to
release certain information to PRPs.
Such information inciudes. to the extent
available, the names and addresses of’
other PRPs, the volume and nature of
substances contributed by each PRP. .
and a ranking by volume of the

- substances at the facilitv.? In addizien,

3 Congreas recognized thai there may be
Letations te the avaiability of Informeten 3t eur iy
phaser ol the reaponse aclion, In partcuiar, .
Congress noted thai tiw RIUFS sorcial notice need
not be accampaniec by infgrmation on voiume and
nature of weste ang ranking if Lhi informanon e
not avesiabie a ‘.he‘!llr! af the RI/FS. A separate

Issdanceof a lpecaal notice triggefs a

- moratorium on the commencement ol

certain actions by EPA under section .-
104 or section 106. The purpose of the
moratorium is to provide for 8 period of
negotistion between EPA and PRPs. The
moratorium prohibits EPA from
commencing any response action under

, section 104(a}, and an RI/FS unde:. -
. section 104(b). or an action under’

section 106 [or 80 days after receipt of
the notice. If EPA determines tha! a
“good faith offer™ has been submutted by
the PRP within 80 days after receipt of
the special notice. EPA shall not :
commence an action under section
104(a) ot take any action against anv
persan under section 106 for an
additiona! 60 days or commence an RI/
FS under section 104[b] for an adcn'onal
3C days.
Under section 122{e)’2][a! EPA'mav

commence any additionai other stuties -

" orinvestigations authorized under ~

section 104{b), including the remedia!
design. during the negotiation perisd. |
Under section 122(e){(2HC). if an
additional PRP is identified during the
negolistion period or after an-agreement
has been entered irito. EPA may bring-  »
the additiona} party into the negotiatof -
or may enter into B separate agreement

with the PRP. Under section 122[e}l5!
EPAis not prohibted from enderts
a response of enfercement acntan ©
‘the negotiation period when there isa -
s:gmhcan: threat to public health or the
environment. .

Section 122ja) provides that if EPA

"decides not to use the special notize

procedures established under secnon
122(e], EPA is required to notify PRPy in -
writing of this decision along with an
explanation why it is inappropriate to
use such procedurea The decision by
EPA to use o not to use the special
notice p'ocedu-es is not subject o
judicial review, L

. Infon-nabon Exc.bnnge -

The nchange of information betwees
"EPA and PRPs is crucial for facilitating
settiements. lnfo-matmn exchange -
should be an ongoing process of
communication. EPA uses informat w"

————
notce snd informalon relesse shouid br prusidn!

{or private parties who actusliy conduct the

remediel wction ang nformanen on vaiume naure
ang raniong of wastey should be macc sva:.anle
routinety al this ime See the Conference Repus on -

" the Superfund Amenaments anc ke rithorizaiinh

Act of 1988, 99 Cong.. 2U Sess Report W9=6a2 i 23]
[19AA/1. .
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obtained from PRPs to determine
potential liability. to determine the need
for responss, and 10 support the
selection of the remedy. PRPs use
informaton obtained from EPA to
organize pmong themseives and to
develop a "good faith offer” to conduct
or finance response actions.

A. Informetion Raquests

EPA may request information from
PRPs about varicus activities end
conditions under section 104(e} of
CERCLA and under section 3007{a} of
the Resource Conservation and
Recovery Act (RCRA). In addition. EPA
inay issue administrative subpoenas
under section 122(e)(3}(b} of CERCLA.
Information commonly requested
includes details concerning waste
operations and waste management
practices, the type and amount of
substances contributed by each PRP. as
well as the neme of other PRPs that
contributed substances to the site.

Information requests shouid be issued
as early as practicable and may be
issued as a separate Jetter during the
PRP search procass. as part of the
general notice letter. or through an
administrative subpoena. A detailed
discussion about the use of information
request jetters and acministrative
subpoenas is contained in the
forthcoming “Guidance on Use and
Enforcement of information Requests
and Administrative Subpoenas under
CERCLA ‘sections 104{e} and 122{e).”

The Regions have the discretion to
decide whether to issue an information
request as a separate letter during the
PRP search or as & componeni of &
general notice letter. lssuing a separate
information request letter in advance of
the general notice may be advantageous
in situstions where information from
PRPs ia needed to determine whether it
is appropriate to issue & notice letter to
such parties. -

Information requests should be
developed in accordance with the
forthcoming guidence on information
requests and administrative subpoenas
as mentioned above. An information
requedt should atac indicale that EPA
plans to vigorously enforce information
requests with the new enforcement toois
authomzed under SARA whick include
issuing orders under section 104{e}(5).
Finally, the information request should
indicate that it ia the PRPs responsibility
to infarm EPA whether information they
provide 1o EPA is confidentia! and
subject to protection under section
104(e) of CERCLA.

B. information Relezse

11 is importan! to gather and release
site-specific information to PRPs a3 soon

as reasonably practicable. Gathering
and reiessing such information esrly in
the process will not only expedite
response and enforcement acuvities but
will help PRPs organize and negotiate
among themselves as well.

Ag indicated, section 122{e){1)
provides for the reiease of certain
informaton to PRPs to the extent such
information is available. Such
information includes the names and
addresses of other PRPs. the volume and
nature of substances contributed by
each PRP. and s ranking by volume of
the substances at the facility. This
information is 1o be provided 10 PRPs in
advance of the special notice in
accordance with procedures developed
by EPA.

Cangress recognized the limitations to
EPA's sbility to make certain
information available to PRPs,
especiaily early in the response process.
Therefore. this information ¢can be
reieased only to the extent such
information is aveilable. If the Regions
have information on voiume. the
Regions should develop volumetric
rankings and should make such
information availabie to PRPs as soon
a8 practicabie. However. due 1o thexr
preliminary and summary nature. EPA
will not expand resources o explain or
defand any list or ranking. Lists or
rankings released to PRPs and others
should siways contain appropriate
disclaimers. .

The Regions are encouraged to release
information 10 PRPs as soon as
reasonably possible. The Regions may
respond directly 1o individual PRP
requests for information. may use the
notice letters as vehicles to release such
informetion to PRPs. or may establish
alternative mechanisms in some
situations as discussed below. The
Regions are strongly encouraged (o use
the notice letters to release site-specific
information. In particular. use of the
general nojice may provide & convenient
apportunity to release information in
advance of the special notice pursuant
to the statutory provision that EPA
release such information in advance of
the special notice in accorgance with
procedures deveioped by EPA.

Although it is generally preferabie to
telease information to individual PRPy
through notice letters. alternative
mechanisms may be used in unusual
ciccumstances, For exampie. in
instances where there are many PRPs
end/or where there is 2 substantial
samount! of information 1o be released,
the Regions may consider making the
information available through a cenval
mechanism (e.g. through a PRP steenng -
commitiee if one has been formed end if
the camrmttee has agreed 1o be a

=

clearinghouse for distributing
information to other PRPs). An
titernative would be 1o indicate in the
notice letter that the Region has site-
specific information that will be made
available to the PRPs in & manner
specified in the letter.

V. Notice Latters and Negotiation
Moratorium for RI/FS and RD/RA

This guidance creates & sysiematic
process for issuing three separate notice
letters for remedial actions. The three
notice Jetters are [1) the genera! notice.
(2) the RI/FS special notice, and (3) the
RD/RA special notice. Even though the
RI/FS and RD/RA special notice letters
are separate letters, the are discussed in
the same section below since the
content of these letters is basically the
same. In instances where the content of
the RE/FS and RD/RA special notices
differ. separate sections are presented.

Also. this guidance is wnitten with the
assumption that each notice letter will
be issued in sequence. Consequently,
the guidance has been structured so that
certain information provided or .
requested in one {etter is not repeated in
a subsequent jetter. The content of
&ctual letters may, however. need 10 be
modified in situations where this
process is not followed.

For example, there may be a situation
where site activities are already
underway and where the Region is
ready to issye the RI/FS special notice
but has not issved 3 genersi notice. In-
this instance, it would not be necessary
to wait to send the special notice until
after a general notice is iasued.
However, it may be appropriale to
include certain aspecis of the genera)
notice into the special notice.

A. Purpose af Notice Letters

The purpose of the general notice is to
inform PRPs of their potential liability
for future response costs, to begin or
continue the process of information
exchange. and to initiate the process of
“informal” negotiations. In addition, the
general notice informs PRPs about the
passible use of the section 122{¢} special
notice procedurey and the subsequen!
moratorium and "{ormal” negotiation
penod.

The purpose-of the special notice is
similar to the general notice. except that
the special notice is also used to invoke
the statutory moratorium on certain EPA
actions and 1o initigte the process of
“formu!l” negotiations. Although the
genergl notice does not trigger &
moratoriumn on any EPA scton and does
not invoke a “formal” period of
negoliation, the general nouice is
expected lo initiate & dialogue between
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EPA and PRPs. issuance of » generul
notice should be viewed asa- -
mechanism for initiating negotiations
whereas issuance of 2 special notice
should be viewed as a mechanism for
concluding negotiations.

The term “informal” negotiations does

not mean that such negotiations are not
serious efforts 10 reach a settiement.

Rather "in_formal“ negotiations refers to
any negotiations that are not conducted ,

s part of the negotiation moratorium

triggered by issuance of a special notice

under section 122(a).. The terms

“informal” and “formal" negotiations
are used to draw & distinction between |
negotiations which are and are not
covered by the section 122(e)
moratornium. .

B. General! Notice .r.'.euer )

Agency notification procedures should

provide PRPs with sufficient time to

organize and develop a reasonable cifer

to conduct or finance the response
action. Toward this end. the Regions
shouid contact PRPs priot to issuing.a

sectior 122(e} spectal notice by, lssumg a

general notice letter.
1. Whether To lssué General .\‘oiice
A general notice letter should be

issued at the vast majority of sites that

are proposed for or listed on the
National Priorities List {NPL) where
negotiations for the RI/FS and RD/RA
have not yet been initiated. |
Circumstances where it may hot be
appropriate to issue the general notice

include sites where3 notice pursuant to '

previous guidance was.issued prior to

the reauthorization of CERCLA or where

the Region is ready to issue 8 special
notice at the site. These exceptions are
important for minimizing-any possible

-disruption 1o ongoing activities.

2 Timing of General Notice
The general notice letter should be

sent to PRPs as early in the process as - -

poasible. preferably once the site has
been proposed for inclusion on the NPL.
Early receipt of the general notice will
ensure that PRPs have adequate

knowledge of their potential liability as .

well as & realistic opportunity to
participate in settlement negotiations.

When a separate information reques: -

letter has been sent 1o PRPs cricr to the
general notice. the information reques:
should be sent as early as possible’ 10
avoid anv delay in issuing the generc!
notice.

3. Recipients of Ceneral'Nolice

General ncuce letters should be sent -

to all paruies where thereis sufficien:
evidence 10 make a preliminary
derrrninalion of porential liabiiy

. ;mde_r section 107 of CE.RC.LA 1f there is

-the general notice but before the RI/FS
. should provide a general notice to those,
‘ :dennﬁed after general and special

_ need not recewe a general notice before

. provided to the Regional administrative

. notices to headquarters should be sent

.7 within the Program Management and
*Support Difice of the Dffice of . Waste

" to-the Slate representative and the Siate

. will faciiitate our efforts to track site

provided to muliipie PRPs. Where there

+y Nauonal Conurgency Piun,
., b Blete parucipation in hegOiIE1IONS 18 Covered 1D
‘ihe forthromize “Intersm Suidence on FPA-Siste

‘are multipie PRPs at a site. 2 copy ol one
doubt about whether gvailable | general notice with a list of other parties
information supports issuance of the
general notice, separate information
request letiers' may be sent to such N
parties prior to issuing the notice. If a
Federal agency hag been identified as a
generstor at a faciiity not owned/

operated by the Federal agency. such
agency shouid be routinely. notified like
other PRPs.. :

I additional PRPs are- adem\ﬁed after’

suffice.
i
- 4.Contents of General Nutlce

- The general notice Ietler should
- _contain the following components: (a) A
notification of potential liability for
response costs, {b) a discussion about, .
future notices and the possible future
‘use of Tpéec:al notice procedures. (¢) a
R general discussion about site response
special nolice is issued, the Reg:ons .+ geuvities, (d) 8 request for information’
'; about the site {if appropriate), (e] the
4" release of certain site-specific .
''information {where available). ([} a.
discussion about the merits of forming a
PRP steering committee, (g) a notice.,
regarding the development of an ,

additional PRPs. If additional PRPs are
notices are issued. the additional PRPs

receiving the appropriate special notice.
However. relevant aspects of the .

i administrative record. end [h} a
lg::;e::l zgzggfgzﬂfebe mcorporaied ¢ deadline for response lo the letter and

Copies of the gene=al notice shou]d he -information on the EPA representame
to conlact,
‘a: Potentiof liability: The Ietter should

record coordinator. the appropriate ;
" inform parties that they are potentialiy .

State representative. the Stale or \
Federai trustee if a trustee for naiural
“resources has been designated. and 1o
EPA headquarters at the same time’
notices are sent to PRPs. The copies of,

107 of CERCLA. including the cosis of
conducting the RI/FS and RD/RA. The -
letier shouid define the scope of
potential liability and should brieflv -
explain why the paruies have been
idenufied as PRPs. .

b. Future notice under section 1220/
ond section 122fe}): The letter should
indicate that EPA will notify the pariy at
an appropriate point in the future. The
- letter should specify that this notice will
" either be a section 122{a) notice or a
. section 122{e) special notice and shouid

. explain what these notices are.

.The letter should indicate that the .
1 section 122(a) notice is a notice which -

to the Iiformation Management Section |

Programs Enforcemeni {OWPE}.
Providing copies 1o the administrative
“record coordinator is important for
ensuring that the notice is placed in the
adminisirative record.* Providipg copiés

or Federal trustee is important for
ensuring thai States are appropriately
informed about possible future
negotiations.® Providing copies to
OWPE iY essenlial {forpermitting entry
into the Superfund Enforcement . .
Tracking System {SETS). Entry into sets

section 122{e) special notice procedures.

will provide an explanation for the
decision not 1o use the special notice
-' procedures.

“The letter should also mdlcate that a,
section 122(e) special notice will invoke
the negotiation moratorium. The letter,
should'make clear thut.issuance of a
section 122(e} special notice lelter is
discretionary and mav be used il EPA
determines that use of such procedures

" wouid facilitate an agreemeni and
expedite remedial acuon, The letter
should alsc explain the purpese of the
specidl nonce and the subsequent
negot:ation moratorium, Informing PRPs
aboul the special nolice procedures and
the negotiation moratorium will alers
PRPs to possibie future negohatons anc
'increase their awareness of ther ~
opportunizies for parumpauon m such

' negcialons.

activities and to respond to
Congressional and other inguiries.
Direct Regional inpu! of data into SETS
. on notice letter recipients is planned for
" Fy 1988.

- 1t is not neccssary 1o provide cop:us of
each general notice to the adminisirative
record codrdinatar. State representative,
Siate or Federal trusiee. or headguarters
in instances whereadentical notices are

Y A discussion about placing noore letiery in the
ACEEMIETD e TeehiC 18 Covered 1t the forthcoming
“Cuidence or tne Agmirisirgive Regors ior
Seiecung a Response Action Under CERCLAT and
tn 1Re presmoie 10 the lorincoming revisions to the

Rewuonp in CERCLS Enloriement ™

who have received the letter WOLIld ’

- liable for response costs under section. .. .

informs parties that EPA will not use the

The letter should indicate Lhat the-notice

P e

-
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€ Site response octivities: The letter
shouid gansrgliy discuss the activities
EPA plans lo undertake 3t the site.
Where appropriate, such activities
should include scheduied start or
complerion dates for the RI/FS or RD/
RA. [nstances where it may ngt be
appropriate to provide start or
compietion dates include siwations
where the general notice is issued very
early in the process and where spezific.
dates have not yet been set, or where it
is expecied that targe! dates are likely
to change significantly.

d. Information reguest: The letter
should request information on .
substances sent to or present at the site
and the names of other PRPs pursuant to
section 104(e) of CERCLA and/or
section 3007(a| of RCRA if a separate
information request has hot alresdy
been issued. The content of the |
information request shouid be consistent
with the fortheoming “Guidance on Use
and Enforcement of [nformation
Requests and Administrative Subpoenay
Under CERCLA Sections 104(e] and
122e)”

€. Informotion refecse: At a minimum.
the letter should release the names ang
addresses of other PRPs who have
received the general notice ietter. In
addition, ro the extent such information
is aveilable. the letter should inciude the
volume ant nature of subscances
tontributed by each PRP and a ranking
by volume of the substances at the )
facility i such information has not been
previously reieased, '

I. PRP steering committee: The letter
shouid reques: that the PRPs identify a.
member of their organization who will
represent their interests. In addition. the
letter should recommend that PRPs form
a sieering committee to renresen: the
group’s interests in possibie future
negoliations. The letter should indicate
that establishing a sieenng committee is
important for facilitating negotiations

“with EPA. .

g. Administrative record: The letter
should be used as & vehicle for
informing PRPs of the availability of an
administrative record that will contain
documents which form the basis for the
Agéncy’s decision on the selection of
remedy. The lenter should indicate that
the record will be open to the pubiic for
inspection and comment. The letier
shouid also provide information
regarding the opening of the record and
where it will be located.

-h. PRP response and EP4 contoc:: The.
fetter should encourage PRPs 10 notify
EFA by a specified date of their interest
to partic:pete in future negotiations. The
letter should indicate that PRPs may
respond as & group through a steering
commitiee if one has been formed. The

ietter should also provide a cut off date
forvoluntary compliance with
information requests (if a request for
information is contained in the general
naticel. A appropriate time frame for
the PRP response to an information
reguest is generslly thirty days from
receipt of the letter. Finally. the letter
shouid provide tbe name. phone number,
and address of the EPA represemtative
to contact.

C.RI/FS and RD/RA Special Notice
Letters ) :

Prior 1o EPA's conduct of the R{/FS
and RD/RA. the Regions should either
issue the specia) notice 1o PRPs or
prowvide PRPs with an explanation why
it was not appropriate to use the specia)
natice procedures. lssuance of the
special notice triggers a moratorium on
EPA's conduct of the RI/FS and ‘
remedial action. While the statute does
notimpose a moratoruwn on EPA's
condugt of the remedial design. the
Agency will not generglly conduct such
activities duning the moratorium. The
purpose of the moratorium is to provide
for a formal peniod of negotiation
between EPA and PRPs where ths PRPs
will be encouraged to conduct or finance
response activities.

The negotiation moretoriwn may last
a total of 90 days for the RI/FS and 120
days for the RD/RA if EPA receives a
“good faith offer” from PRPs within the
first 80 days of the moratonium. The

.negotiation moratorium wouid conclude

after 60 davs if the PRPa do not provide
EPA with & "good faith offer.”

The initial 60 day moratonum begins
on the date the PRPs recerve the special
notice via certified mail. 1n instances
where there 15 more than one PRP and
PRPs are tikely 10 receive the special

notice on different davs, the date the
moratorium begins should be seven days -

from the date the letters are mailed to
the PRPs, In pither case. the special
notice must make clear when the -
negotiation moratorium begins and
ends. :

1. Whether To Issue RI/FS and RD/RA

-Special Notice

EPA has the discretion 10 use the
special notice procedures when EPA
determines that a period of negotiation
would facilitate an agreement with PRPs
and would expedite remedial actions.
The Agency believes entering into such
negotiations would generally facilitate
settiements and pians to viilize the RY/
FS and RD/RA special notize i
procedures in the vast majomty of cases.

There are. however, some
circumstances where it would generally
not be appropriate 1o use such
procedures. Such circumstances include

(1) where past dealings with the PRPs
strongly indicate they are unlikely to
negotiate a settiement. {2) where EPA
believes the PRPs have not been
negolating in good faith. {3) where no
PRPs have been identified at the
conclusion of the PRP search, (4] where
PRPs tack the resources to conduct
response activities. (5) where there are
ongoing negotiations. or-(8] where notice

‘letters were aiready sent prior to the

resuthorization of CARCLA and ongoing
negotiations would not benefit by
issuance of a special notice.

Special notices may be issued for
operable units of remedial actions. The
test for determining whether to issue a
special notice for an operable unit is
generaily the same ag for full-scale
remedial actions. The genersl
expectation is that separate special
notices will be issued for each separate
operable unit as long as issuing the
notice would facilitate an agreement
and would expedite the remedial action.
However, special notices may aiso be
issueg for oniy major operabie ynits or
may cover a senes of operable units if
appropriate under the circumstances at
the site,

For example. if several operable units
will be conducted at a site as relatively
separate and distinct response actions,
it may be appropriate to consider using
separate special notices which would
trigger separate negotiation
maratoriums. I 2 series of operable

‘units will make up a remediai action it

may be appropriate ¢ issue the special
notice to cover only the major pperable
unitis} or 1o cover several operable
units.

2. Notifving PRPs When Not Appropriate ’
To Issue RI/FS and RD/RA Special
Notice

[n instances where EPA decides it is
inappropriaie 1o iasue the apecial notice,
section 122{a} provides for EPA to notify
PRPs in writing of that decision. The
notice must indicete the reasons why
the Region determined that issuing the
special notice and entering into “formal”
negotiations was not appropriate. The
notice should be provided to all PRPs
that have been identified to date as well
as to the Regional administrative record
coordinator for placement in the record.
Such nouces should be provide? as soon
as practicable. In instances where the
RI/FS or RD/RA have not vel been
initiated. the notice should be sent priar
to the initiation of such activities if
possible. '

In addition. the section 122!a} notice
should be used as 2 vehucie for
informing PRPs that the Agency will
establish or has established an
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adminisirative record containing -
technica) documenis supporting the
Agency's derisian on the selection of

temedy. The notice should indicate that. -

the record is open for public inspection”
and commen: and should specify where
the record will be or has been localed.

3. DO| Role in RI/FS and RDIRA
Negotiations

The Regions should notify the Chief of
the Environmental Enforcement Section
in the Department of Justice (DO]) prior
to issuing specisl notice letters where
settiement by a consent decree is
contemplated. A copy of this " -
memorandum should also be provided ¢
to the Office of Wasta Programs
Enforcement and the Office of
Enforcement and Compliance
Monitoring in Headquarters. |

The'memerandum'to DOJ should
indicate when the Region intends to
issue the special notice. Because mos!
RI/FS negotiations involve consen: -
‘orders. notice 10-D0) on the RI/FS is not
ordinarily necessary. However, where a
site is in lmganon ar where settlement
by consent decree is expected. DO -~
should be notified at ieast 30 davs prior -
to issuing the RI/FS specia! notice. in
addition. where the resoiution of the

" ‘matter by an administrative order 1s .

expegted to mvclve a compromise of
past or future resgonse costs and the
tolal response custs will exceed
$500.000, DOJ'is w0 be notified. DOJ's
role wil] be to review the compromise of.
the claim’ pu.rsmm 1o section 122(hj{1]
but not 10 review the administrative
orderfor the RI/FS.'For RD/RA
negotiations. the notice should be sent
te DOJ at least 60 days prior 1o issuing ..

. the RD/RA special notice. The

memorandum shouid aiso identify the
EPA Regional representative DOj snm..}:!
contact.

In addition. the Regions should
consult with the Chief of the -
Environmental Fnforcement Section
prior to sending a copy of any draft
consent decree of any outline of a draft
consent decree to PRPs. The Regiuns are
encouraged to inciude a draft consent
decree with the RD/RA special fiolice or

*, soon thereafter as discussed below.
"4, Timing of RI/FS Special Notice

It is important that PRPs receive the
RI/FS special notice letier as soan as
practicabie. Of greater importance. the
letter must be sen{ sufficiently in
adveance of obligations for the RI/FS so
that negotiations do not delay the
initiation of the RI/FS by the Fund in the
event the negoliations do not result in
an agreement providing for the PRPs to
conduct or finance the RI/FS. Timely
receipt of the special notice wiil have a

ngmﬁcanl effect o ﬂn PRP: ability for -

meaningfu} participation in forma)
negotiations.

The RI/FS special notice Ietter should
be sent to PRPs no later than 90 dayl
priot to the scheduled dare for initiating
the RI/FS. The scheduled date for.
initiating the RI/FS refers to the date
funds will be obligated to commence
response activities. A minimum of 80

days is important for ensuring that the " *

negotiation mortorium does not delay
initiation of the RI/FS in the event
negoliations do not result in a

* settlement. The time for service by mail

shou.ld be taken into account.
5. 'I'umng of RD/RA Special Notice
The timing of the RD/RA special

t L

‘notice letter will have & significant
4impact on both the success of

negotiations and on EPA's ability 1o
move [orward with implementing a

- remedy without deiay. As indicated

eariier, “formal” negotiations pursuant

.o special nouce are not the soie veh:cie

for reaching settlements. “Lnformasl”
negotiations must accur throughout the
process and in advance of the special
notice. To assure that “formal™

negotiations'are productive. EPA must
‘initiate PRP search and information - .
:excnange activities as well as

“informal” negoudnons as early as

posslble
"The primary purpose of the special

nélice pfocedures is tofacilitate
settlements through negotiation. A
primary concem in determining when to
issue an RD/RA special notice is
whather there is a likelihood that’
mesaningfu! negonaunns tan be |
conducred at a given stage in the

© process. Another concern is that. to the

extent practicable. the negouiations must
be scheduled to minimize any delay in-
the remediai design and remedial action.
A fingl concern is that negotiations be
camried out in & way thet does not . |
undermine or have the appearance of
undermining the public pamcnpnnon
process.,
This guidance establishes.an
approach which identifies when the

LAt -

.. Regions must genecaliy issue the RO/RA
. - special notice letter. The Regions may.

howeve:. adopt an alternative approach
under appropriate circumstances.
Appendix A contains illustrations of the
three approaches discussed below . *

'8 The time periad depicted in the foilowing
distushion .nd dlastrated in Appendin A reflec:

Thed! tage' scenerity wnere vanoul l’?lDD’\lc and
enforcement schivilies dre expecied 10 De carmed
oul wilhout geiny. For exampie. the pubiit commen!
period Jasts 30 daye and does AOL 1ake 1510 NECOLD
& poOSsibie ExiENsiON’

a Genam! Apprwch Issue sper::al
notice whan relecse droft FS and
proposed plan for public comment. The
Regions generally mustissue the RD/RA
special notice when the draft feasibility
study-(FS) and proposed plan 7 are
released 10 the public for comment. A

-shown in Appendix A. issuance of the
special notice with the releass of the
draft FS and proposed plan triggers the
initia] 80 day negatiation mottorium.
The initial 80 day negotiation -
moratonium begins at the start of the 30
day public comment period &nd,'in
conjunction with the first 30 days of the
60 day exténded negotiation
moratorium. is cuhcurrent with the
Record of Decision {ROD) review and
appreval process. The remaining 30 days
of the extended negotiation moratorium
is concurrent with the inthal phases of
the remedial design. EPA's ability'to
sign: the ROD is not affected by the
duration of the negotiation moratorium.
The ROD may be signed at any point
‘after the close of the public’comment
.. period and the.preparation of the

' responsiveness summary for the public.

In most cases. commencing formai
riegotiations at the same time that the
draft.FS and proposed plan are reirased

. will properly balance the considerations
stated earlier relating 10 EPA’s ability 1o
conduct meaningful negouanons, to
minimize delay in impiementing the RD/

. RA. and 1o maintain the integr:ty of the

public participation process. Linder this
approach. formal opportunity for PRP
invoivemen! would begin at an eariv vet
. concrete stage in the process. Early
participstion may be especialiyv -
advantageous i situativns where PRPs
have not beenprevicusly-or
substantially invaived in RI/FS
activities. In additior. PRPs and the
public would have know!edge of the
possibie range of alternatives lhrough .
the drafs FS and proposed pian prior to
“formal” negotiations. This information
is important for assisting the PRPs in
developing a meaningful "good faith
offer” for conductmg or financing the
RD/RA. b
b. Alternative Approach: Issue special
notice prior to reiegse of cre’t FS end
proposed plan for publiic commen!.
Although the Regions generaily will
issue the RD/RA special notice when

' The praposed plur refers 10 1he oubic
PArLpRUET document deveiozed Durbant 10
seflion 1% (r.l This 29 a non-iega! nontesnmcal
document that describey the siternatives n the FS
and specifies anc provides a brel or < oI' EPA's
preferree alternalne & more Grtanes Sagusiwn nf
the proposed plan will be contuinec o r2e

. torircoming “Cuidance on Documeniing Decrnons

at Superfund Sites” [referrec 10 83 1m0 RON |
Gusdance,
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the draft FS and proposed plan are
reieased to the public for comment. the
Regions are encouraged to issue the
special notice eartier in the process if
this action would facilitate the prospects
for reaching a settiement. 1f a Region
chooses ta foliow this approach. the
Region should include with the special
notice a summary or fact sheet of the
slternatives EPA has screened and the
aliematives the Agency is currently
considering.®

As shown in Appendix A. the RD/RA
special notice may be issued pror to
EPA’s release of the draft FS and
proposed pian. Issuance of the special
notice triggers the in:tial 80 day
Regotiation moratorium. The initial
negotiation moratorium is concurrent
with the review and release of the draft
FS and proposed pian. The initial
Degotiation moratonum is completed
prior to the initiation of the public
comment period. The public comment
period is concurrent with the first 30
days of the extended negetiation
moratorium. The remaining 30 days of
the extended negotiation moratorium is
concurrent with the ROD review and
approval process. The ROD tould be
signed and the negotiation moratorium
could be concluded at about the same
time. EPA’s ability to sign the ROD is
not affected by the negotiation
moratorium. The ROD may be signed at
any point after the ciose of the public
comment period and the preparation of
the responsiveness summary for the
public. - -

I many cases. providing special
notice at this early stage may be
inappropriate because 100 much
uncertainty would exist about the
remedy to allow for meaningful
negotiations. However. under other
circumstances it may be appropriate to
issue the special notice early in the
process, especially in situations where
there is a relatively small group of PRPs.
it is clear what the remedy is likely to
be. and.the remedy is not likely to be
controversial:

Where circumstances permit issuance
of the special notice at this early stage.
an advantage 1o this approach is that
the ROD review and approval process
and the negotiation moratorium could be
concluded at about the same lime. This

* Reiease of 3 summary or fact sheet on the
alternatves that have peer screened And he
alternat:ves tha! are being consicered 2 imporant
for lagaliaung negouations al this #85y staue 1 the
rethadial precens. This information will be useful to
PRPs 1o daveloping their * good faith offer” for
conducting or financing & response Echon and wii!
ba unpanant for informing PRPs sbout the
RItFMALYES [Ne ARENRCY 8 CONMDENNE &! Lhe Rite.
Tha Reprons should incivde the summary of
ajlerngtives or 1ac) sneet 10 the adminszoTive
woord for each e ’ ’

wouid help assure that cleanup occurs
43 300N a3 possible whether through &
negotiated settlement or Fund-financed
action. In addition, there would be an
early opportunity to inform PRPs of
various remedial alternatives under
consideration by EPA prior 1o EPA's
identification of the proposed plan.
Early participation may be
sdvantageous where PRPs have not
been previously or substantinlly
involved in RI/FS activities,

¢. Alternative Approach: lssue special
notice when the ROD is signed.
Although the Regions generaily will
issue the RD/RA specia! notice letter
when the draft FS end proposed plan
are released to the public for comment,
there may be some limited
circumstances where it is appropriats to
issue the notice later in the process (i.e.
when the ROD is signed). This approach
may be followed. however. anly where
the Region cen provide adequate
justification and where the Region has
obtained prior approval from
Headguarters. Approval muyst he
obtained in writing from the Directors of
the Office of Waste Programs
Enforcement and the Office of
Emergency and Remedial Response.

As shown in Appendix A, under this
approach the RD/RA special notice
would not be issued until the ROD is
signed. Thus. the.entire 80 to 120 day
negotiation moratorium would not occur
until the remediai design phase.

An advantage to this approach is that
since the ROD would be signed and the
remedy would be selected at the start of
the RD/RA negotiation moratarium. the
PRPs would know precisely which
remedy the “good faith offer” and the
negotiations should focus on. In
addition. since the negonations would
begin after the close of the public
comment.period. the PRPs and EPA
would have the bensfit of knowing the

" public commenta. ..

The major disadvantage to this
epproach is that the negotiation
moratorium would not occur until the
end of the process {i.e. not until the
beginning of the remedial design phase).
lssuing the special notice at this point
would creale the greatest potential for a
subsequent deiay in impiementing the
remedy.

Instagces where il may, however, be
eppropniate {o issue the special notice
later in the process {i.e. not until the
ROD is signed) may be where more time
is needed to conduci informal
negoligtions. where the site is
particularly complex. or where there 15

an extregordinariiy large number of PRPs’

{e.g. hundreds of PRPs). Another
example may be where there is little

expectation that a8 Fund-financed
remedial action will occur in the near
future at an enforcement-iead site. If
Fund-financed activities are not
expected to occur and a later
moratariurm would facilitate cleanup. it
may be less important to initiate and
conclude negotiations early in the
procass.

6. Recipients of RI/FS and RD/RA
Special Notice

The RI/FS and RD/RA special notice
letters should be sent to all parties
where there is sufficient evidence to
make & preliminary determination of
potential liability undet section Y07 of
CERCLA. If there is doubt about
whether available information supports
issuance of the RI/FS and RD/RA
special notices, separate information
request letters may be sent to such
parties prior to issuing such notice. If a
Federal agency has been identified as a
generator at & facility not owned/
operated by the Federal agency. such
agency should be routinely notified like
other PRPs.

Section 122(e)(2)(C) authorizes EPA to
bring additional parties into
negotiations or to enter into a separate .
agreement with parties when additional
PRPs are identified during the
negotiation period or after-an agresment
has been entered into. The Regions may
provide & special notice to additiona!l
parties if they are identified after
issuance of the RI/FS special notice
ietter. However, 1ssuance of a special
notice to additional parties would not
change the duration of the negotiation
moratorium. The specizl notice may
invite PRPs'to pariicipate in remaining
negotiations. but wouid not extend the
pre-existing negotiation moratorium.

Copies of the special notices should
be provided to the Regional
administrative record coordinalor, the
appropriate State representative. the
State or Federal trustee if a trustee for
natural rescurces hes been designated.
and-10 EPA headquarters at the same’
time notices are sent to PRPs. The
copies of notices 1o headguarters should
be sent to the Information Management
Section within the Program Management
and Support Office of the Office of
Waste Programs Enforcement [OWPE]L

Providing copies 10 the administrative
record coordinator is important for
ensuring thet the notice to be placed in
tha eecord. Providing copies to the State
representative and the State or Federal
trustee is important for ensuring that
States are appropriately informed about
possible future negotiations. Providing
copies to OWPE is esseniial for
permitting entry into the Superfund
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Enforcement Tracking Svstem (SETS).
Entry inte SETS will fam!.uate our efforts
1o track site acrrvities and to respond 1o
Congressional and other inguiries.

Direci mo.gonal input of data into SETS
on nolice letter recipients is planned for
FY 1888,

. ltis not necessary to provide copies of
‘esch special notice to the administrative
record coordinator. Siate represemtative.
State or Federal trustee. or hezdquarters
in instances where identical notices are

. provided to multiple PRPs. Where there

~are myltipie PRPs at a site. & copy of one
speciai notice with a lis: of other parties .
who have received the letter would -
suffice.

7. Contents of RUF‘S and RDIRA Spec:al
Notices

The RI/FS and RD/RA spef'a] nouce
letters should contain the foilowing
components: (2] A notification of
potentia! lisbility, (b} a discussion about
the special notice and suhsequeni
negotiation moratarium. (c] a discussion
abou! the response activities.to be -
conducted. (d) a copy of @ statement of
work or wotkplan and a draft
admlms:rmu order on consent for the
RI/FS. (e) a copy of & draft consent
decree for the RD/RA [if possible). (2
discussion aboat wha: constitutes a :

“good faith offer” for the RI/FS. (g) a
discussion about What constitutes a

"good faith offer” for the RD/RA. (k) e
release of certain site-specific
informatipn (where ava! lazieand
appropriatel, {i) 2 demand for payment-
of EPA costs incusred 12 date. f]] a
notification about the admimstrative
record. and (k) a deadline [er response
to the letter and-the name of the EPA
represeniatlive 1o contacs.

a. Potential liobility: The letter should
specify that PRPs are potentially liable
for the costs of conducting the RI/FS or -
the RD/RA. A detailed discussion about
potential liability is not necessary
particularly if the RI/FS or RD/RS
special notice references the general .
notice.

-"'b. Special nance aﬂdfor":c!
negotictions: The letter shouid discuss
the purpose of the special notice and the
subsequent negotiaton morstorium. The
level of detail will depend upon whether
the PRP has received.the general notice:
and whether the general notice provided

" an adequate discussion. At 3 minimem.
the letter should make ciear that EPA is
inviting PRPs 10 pariicipute in "formal”
negotiations for PRP conduct of the RI/
FSor RD/RA and that this lefter
automatically miggers the forma!
negotiation period. In addition. it is
important that the special notice
indicate the date the negotiation
moratornem will conclude 1n the absence

of and in the event of a “good {aith
cffer.” Firally. the letter shonld explain
that a consent order or consent decree
should be finalized by the end of the
moretoriwes.

¢ Response actions to be comducted:

Thre ietter should identify the response . .

activities EPA plans to conduct at the
site and provide acheduied dares for
initiating such actvities if appropriate.
d. Staternent of work or workpianmd
draft adminsstrative order on consent” |
for RI/FS special notice: The letter ~
shouid provide @ statement of work or
workplan and draft administrative order
{AD) on consent. Such information is
crucial to PRPs in‘their development of a
“good faith offer” to EPA for conducting.
ot financing the RI/FS and for ultimately
facilitating settlements. The Regicns ate
encowaged 1o provide the draft A0 an
consent with the notice letter if
"practicable. At a minimum. the letter
should eontain a copy of the statement
of work with the expeclation that the
“draft AQ will follow as soon as
practicabie. ‘
.e Droft consent decree for RD/RA
sper:ml notice: The letter should coatain
a copy of the draft consent decree if ~
possible. [ is important that PRPs have
_the draft consent decree at the start of

negotiation$ or soon thereafter since the |

decree contains important information

“"which will assist PRPsin deveiopmg

their “good faith offer” to EPA.

{. “Cood fa:h offer” for RI/FS: The
letter should indicate tha! a "good faith
offer” is a wriiten proposal which
demonsizaies the PRF's gualifizations

. and willingness to conduet or.finance

the RI/FS. A “good faith offer” for the
RI/FS should mclude the foliowing:

* A stateraent of the PRPs wiliingness
to condut or finance the RI/FS which is
generally consistext with EPA's
statemen? of work or work plan and
draft administrative order on consent or
provides & sufficient basis for further
negoliations:

-« A paragraph-by-peragraph response
to EPA's statement of work or workplan
and draf: administrative order on
consent;

* A detailed statement of work or
warkplan identifying how the PRPs plan
tc proceed with the work:

. = A demonstration-of the PRPs
technical capability to undenake the Ri/
FS. This should include a requirement
that PRPs identify the firm they expect
will-conduct the work or that PRPs
identify the process they will undertake
to aelect & frm:

+ A demonsration of the PRPy
financial capability to finance the RI/FS:

+ A statement of the PRPs wiilingness
to reimburse EPA for the costs EPA
incurs in overseeing the PRP conduct of

the RI/FS as required by section
100(-}(1)' and

* The name, address. and phone
number of the party or steesing
commrittee who will represent the PRPs
in negotiations. ..

.8.."Good faith offer™ for RD/RA: The
letter should indicate that 2 *good faith

. offet” is a written proposal which

demonstrates the PRPs qualifications
and willingness to conduct or finance

“the RD/RA. A “guod (aith offer” for the
.RD/RA should include the following:

» A stztement of the PRPy willingness
te conduct or finamce the RD/RA which
is generally consistent with EPA's
proposed plan or which provides a
sufficient basis for further negotiations
ir lighn of EPA’s proposed plan: -

«- A paragraph-by-paragraph response
to EPA's draft consent decree. inciuding
@ response to other documents that may
have been attached to the decree such
as a technical scope of work for the
proposed plan or access or
preauthorization agreements:

+ A detailed "statement of work™ or
Sworkplan” identifying how PRPs plan

. 1o proceed with the work:

» A demonstration of the PRPs
technical capebility to undertake the
RD/RA. This shouwld include a ,
requirement that PRPs idenuly the firm

- they expect will conduct the work or

that PRPs identify the process they will

“undertake to seiect a firm: |

* A demcnstration of the PRPs
“capability 1o finance the RD/RA;
.« Astatement of the PRPs willingress
to reumburse EFA for pasi resconse and
oversigh! cosls:

» ‘A discussion about the ?RPs
position on reieases from liabiuty and
reopeners lo liabilityzand - -

* The name. address, and phone
number of the party or steening:
committae who will represent the PRPs

. in.negotiations.

k: Information release: To the extent
such informaton is available and 1o the
extent such information has not been
previously releasec. the letter shouid
contain information on the names and
addresses of other PRPs. the voiume and
natur= of substances contributed by
each PRP. and a ranking by volume of
the substances at the {acility. Note that
the reiease of information with the R1/
FSand RD/RA spemai notices is nct
intendea to require the reiease of
information previously provided o
PRPs

I. Demend for poyment The letier
shou]d melude & demand that PRPs
reimburse EPA for the costs the Agency
has incurred in conducting response
acuvities al the site pursuant 1o section

107(a). The lerter shouid identify thy

O
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encourages the Regions to seéx PRP

response Lirough a writtes notice letter

but the Regions may contact PRPY
verbally (with a written follow.up
notice}. Tiris is consistent with the
guidence on “Issgance of Administrative
Orders for Immediate Removal Actions™
[2!21‘./011

The Regions sheuld issue notice . . ¢
letters to readily identifiable PRPs for
removai actions in the vast majonity of

* cases. The content of the notice will

vary depencing whether the notite will

" be used simply to notify PRPs of their
poterrtial Liability for an action EPA has
aiready taken or is sbout to take.
whether the notice will be used o
encourage 8 pnvate party response
through "informal' negotiations (i.e
negohations not triggered by the section
122(e} special notice ;r."n_cedurul. or
whether the notice wril be used as a
mechanism for imvoking the section
122(e} special notice procednrey which
provide for “formai” negouanons
betweer. EPA and PRPs.

2 When to Use Special Notce | I
Procedures for Removais -

The Regions should cansider using the
section 122(e} special notice procedures
only for those remov als where the threat
is of a nature that is not necessary lof,
-initiate an onsite removal aczon for at
least six months. The “six month
planning time périod™ begins once a site
evaiuation is completed. This means
that for the vast majority of removal
actions the Regions will not be required
to utilize the special notice procecures.
It is nof appropriate to ulilize special
notices for.most removal actions

* *because the subsequent moratortium
. may interferewith the Agency’s abnl:ts

to implement the remedy in a timely
manner. In addition. it may not be wo.rL'r.
expending the ime and resourzes to
enter inlo formal negotiations when 2
removal will be a relatveiy short term
and inexpensive response action.

The Regions should include the |
following [actors in their determination
of whether it is approprigte to utilize the
special.notice procedures for removais
with & six month planung lead time: (1}
Whether viabie PRPs have been
identified. (2} whethet the PRPs are
expected to respond favorably to the
irvitation tc participale ir negotiations
and to conduct or finance the removal
action. [3) whether issuance of the
special notice could delay
impiementation of the removal action.
and (4) whether it may be more
appropriate to enter inte “informal”
negotiations in liew of "formal”
negotiations under section 122{el.

In determining the PRPs viabilitv. the
Region should inquire about the PRPs

.. fingncial and technical capability for

conductiog and/or financing the
removal action in an effective and
timely manner. In determining the PRPs

. willingness to undertake or finance the -

removal action, the Region should at &

. minimum. obtain & verbal agreement

from the PRPs prior 10 issuance of the

- gpecial notice. In determining whetber

the special notice may delay
implernentation of the remedy or in

.determining whethe: ta enter into
. “informal” rather than “formal™ -

negotiationa. the Regions should
consider whetber the section 122(e}
negotiation mozatorium would interfere

. with other agtivities at the site.

3. Notifying PRPs When Not Appropriate
To Utilize Special Notice Procedures for,
Removals

EPA's decision on whether to use the
special notice procedires for any -
response actior is clearly discretionary.
However. section 122{a) requires the
Agency w0 netify PRPs i wriling when
the Agency decidas not to utilize sych
procedures. The removal notice provides
a convememt vehicle for informing PRPs

of EPA’s decision not to utilize the .

special norice procedures. The notice
shouid. therefore. mform PRPs of EPA's
decision not to utilize such procedures -
when this determitation kas been made
and should provide an nplanauun for
that decision .

4. DO} Roleic Removai \ego;ta'nons

The Regiohs should consult with'the .
Chief of the Environmental Erforcement
Section of DOJ priot 10'issning a specia}
nolice letter {or removal actions where
setilement by consent decree is

contemplatéed. or where the seitiement is -

expected to invoive 8 compromise of
past or fuiure.response costs anc the
total response costs will exceed
$500.000. The Regions should consult
with DOJ prior to releasing a draf*
cansent decree to PRPs. -

5. Timing of Nouce for Removals

" A removal notice that does not invoke
the special notice procedures should be
provided to PRPs as soon as practicabie.
For removul notices that invoke the
special notice procedures. the notice
should be issued as earty as possibie but
no later than 120 davs before the
scheduisd date for initiating the removal
actior The scheduied date for initiating
the removal action is the date removal
extramural cieanup contractor funds
will be obligated and onsite cleanup will
begin. -

The timing of a notice which invokes
the special notice procedures 1s crincal
because issuance of the notice triggers
the subsequent 60 to 120 day

moratorium on EPA conduct of the”
removai action. (The morstorium would
iast only 60 days in instances where the
PRPs do not provide EPA with'a “good
faith offer”). lssuing the special notice at
least 120 days befote EPA will begin the
removal ensures that the subsequent 120
day moratorium does not affect EPA's
ability to implement the removal action

* in the eveni megotiations do not result in

an agreement for PRP conduct of the
removal action.  ”
8. Recipients of Notice for Removals

The removal notice should be'sen! to
all parties where there is sufficient .
evidence to make a preliounary

" determination of potential hability

under section 107 of CERCLA [f a
Federal agency has been identified as a
generator a1 a facility not owned/

. cperated by the Federal agency. such
- agency should be routinely naufued like

other PRPs.

Copies of removal notices should be
provided to the Regional sdmimistrative
record coardinator. the appropriate
State representanve, and lo
headquarters. Providing copies to the
admimistrative record coordinator is
important for ensuring that the notice be

. placed in the record. Providing copies fo

the Siale represeniative is» imporiant for
‘ensuring that States are sppropriately
informed about possnble future
negotiations,

Providing copies.to the [nfor-nanon
Management Secuion witlin the Program
Manage'nem and Support Office of the

Office of Waste Programs En.orcemcr't
for entry into-the Superfund
Enforcement Tracking System (SETS).

- Copies shouid be sent 10 OWPE at the
same time ‘they are sent to PRPs.
Providing copies 10 OWPE is essential
for faciliraung our efforts 1o track site
activities and to respond to
Cong-ress:onal and other inquiries. .

1t is oot necessary to-pronde copies of
each removal notice to the -

- administrative record coordinator. State

representative, State or Federal trustee.
or headquarters in instances where |
identica! notices are provided to |
muitipie PRPs. Where there are multipie
PRPs at a site. & copy of one removal
notice with a list of gther parties.who
have received the letter would suflice.

7. Contents of Natice for Removals

. As indicated. the content of the
removal notlice will vary depending
upon whether the purpose of the letier is
to simply inform PRPs of their potential
liability of whether the letter wili aiso
be used tc provide an opporiunity for
PRP invoivement in negotianons either
through “informal” or “formal”

O



5308

Federal Register / Vol. 53. No. 35 / Tuesday, February 23. 1988 / Notices

negotiations. The following highlights
the components that should be included
in the three different types of removal
notices. The specific content of each
component of the removal notice should
be essentially the same as described
esrlier for RI/FS and RD/RA general
and special notices. except where
otherwise specifiod.

a. Notice of potential ligbility: If the
purpose of the removal notice is simply
to infarm PRPs of their potential liability
and to provide notice that the Agency
hes or is about to take & response
action. the notice should contain the
following components: a notice of
potential liability: a discussion about
site response activities that have been
ot will be conducted at the site: a notice
on the availability of an admimstrative
record: and.a notice pursuant 10 section
122(a) that the special notice procedures
will not be used. .

-The notification under section 122(a)
shouid inform PRPs that the Agency will
not (or did not) use the section 122ie}
special notice procedures for this
particular response action and should
provide an explanation for thal decision.
The |etter should indicate that it is the
Agency’'s policy not 10 use the special
nolice procedures for removals uniess
" there 15 & 51x month pianmng lead ume
prior-o the initiation of the response
pction. If the response action does
involive a removal with a six month
. planning icad time but the Agency made
- a case-specific determination not to use
the special notice procedures, the letter
should provide an explanation why the
use of such procedures was determined
to be inapprepnriate for thal particular
response dction. .o

b. Notire of potentic! ifehility anc
opporiumity (o enser into “informol”
negotiotions: 1f the purpose of the
removal notice is to tnform PRPs of ther
potential liability and to provide PRPs
with an opportunity to enter into

negotiations with EPA withoul tnvoking

the section 122(e| special notice
procedures. the notice should contain
the following components: a notice of
potentizl liability: a discussion about
site response activities that will be
conducted at the site: a copy of the
statement of work or workplan and draft
administrative order on consent: a
notification pursuant to section 122(a)
that the special notice procedures wiil

not be used: a reques! that PRPs notily
EPA within 3 specified period of time of
their interest to participate in
negotistions: a notice on the availability
of the administrative record: and
information on the EPA representative
to contact. The section 122(a) .
notificetion should contain the same
information discussed in the preceding
paragraph. :

. Notice of potential liability and
opportunity to enter into "formal”
negotiations pursuant to section 122(e)
special notice procedures: U the purpose
of the removal notice ix to inform PRPs
of their'potennal liability and to provide
PRP» with an opportunity to enter into
negotiations with EPA using the section
122{e) special notice procedures. the
notice should contain the following
components: 8 notice of potential
liabtlity: a discussion about site
response activities that will be
conducled at the site; a discussion about
the special notice procedures and the
negotiation moratonum: a copy of the
statement of work or workplan and draft
edminisirative order on consent: a
discussion about what constitutes a
“good faith offer': a request that PRPs
notify EPA within a specified penod of
time indicating their interest to
participate \n negotiations: a notice on
the availability of the administrative
record: and information on the ERA
representative to contact: The “good
faith offer” should contain essentially

-the same components as described

above for the RD!?\A.

8. Conclusion of Negotiotion
Morglorivm ond Deodiine Monggement
for Removais

At the conclusion of the section 122{e)
negotiation moratotium for removal
acuons, the Regions should have a fully
negotiated administrative order on
consent which has been signed by the
PRPs. (Where appropriate. a signed
consent decree should be provided). A
signed administrative order on consent
(or a consent decree] will show that the
negotiations have been successfully
completed.

The expectation is that the
negotiations will be concluded at the
end of the 120 day moratorium and the
Regions are strongly encouraged to -
conciude the negotiations within this
period of ume. In instances where the

negotiations do not result in an
agreement. the Regions may seek an
extension to the 120 day moratorium.
issue an administrative order. or
proceed with s Fund-finenced removal.
Note that the Regional Administrator
mey grant an extension to the 120 day
moratorium only in limited and
appropriale circumstances.

C Admin/strotive Orders and

' Negotiation Moratorium for Removals

In most instances, use of the special
potice procedures for removal actions
will not affect existing policy on issuing
administrative orders for removals since
the special notice procedures will be
issued for only a small portion of
removais. For delails on the Agency's
pohicy on administrative orders refer to
the guidance on "Issuence of
Administrative Orders for Immediate
Removals” {2/21/84}.

It is necessary, however, to modify
existing policy in one respect. In .
instances where Regions use the special
notice procedures for a removal action
and where issuance of an administrative
order is necessary and appropriate. the
Regions should not issue the order until
the end of the negotiation moratorium.
This ensures that the negotiation
moratorium will be used to negotiate
voluntary settiements.

VI Disclaimer

The policies and procedures
established in this document are
intended soleiy for the guidance of
Government personnel. They are not
intended and cen not be relied upon to
create any rignis. substantive or

. procedural. enforceable by any party in

litigation with the United States. The
Agency reserves the right to act at
variance with these policies and
procedures and to change them at any
tume without public notice.

VTII. For Further laformation

For further information or questions '
concerning this gudance. please contact
Kathy MacKinnon in the Office of
Waste Programs Enforcement at FTS-
475-6770. s .

BILLING COOE S840~ 30-M
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