ENVI RONVENTAL PROTECTI ON AGENCY
40 CFR Part 71
[FRL - ]

Federal Operating Permts Program

AGENCY: Environnental Protection Agency (EPA).

ACTION:  Final rule.

SUMVARY: This action pronul gates regul ations setting forth
EPA' s approach for issuing Federal operating permts to
covered stationary sources in Indian country, pursuant to
title V of the Cean Air Act as anended in 1990 (CAA).
Consistent with EPA's Indian Policy, the CAA authorizes the
Agency to protect air quality in Indian country by

adm ni stering a Federal operating permts programin areas
| acki ng an EPA- approved or adequately adm ni stered operating
permts program |Inplenmentation of today's rule wll
benefit the environnment by assuring that the benefits of
title V, such as increased conpliance and resulting
decreases in em ssions, extend to every part of Indian
country. This action potentially applies to all industry
sectors.

EFFECTI VE DATE: [insert date that is 30 days from

publ i cation].

ADDRESSES: Supporting information used in devel oping the

promul gated rules is contained in Docket No. A-93-51. This
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docket is available for public inspection and copyi ng
between 8:30 a.m and 3:30 p.m, Monday through Friday, at
EPA's Air Docket, Room M 1500, Waterside Mall, 401 M Street
SW Washi ngton, DC 20460. A reasonable fee may be charged
for copying.
FOR FURTHER | NFORMATI ON CONTACT: Candace Carraway
(tel ephone 919-541-3189), U.S. Environnmental Protection
Agency, Ofice of Air Quality Planning and Standards,
| nfformati on Transfer and Program I ntegration D vision, Mi
Drop 12, Research Triangle Park, North Carolina 27711
SUPPLEMENTARY | NFORMATI ON:

Background Information Docunent. A background information

docunent (BID) for the pronulgated rule nay be obtained from
the docket. Please refer to the "Federal Operating Permts
Program - Response to Comments."” The BID contains a sunmary
of the public comments nmade on the proposed Federal

Qperating Permts Programrul e published on March 21, 1997
and the public coments nmade on the proposed Feder al
OQperating Permts Programrul e published on April 27, 1995
that pertain to the subject matter of this rul emaki ng, and
EPA responses to the comments. Comments addressed in the
preanble to this rule are generally not duplicated in the

Bl D
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Requl ated entities. Entities potentially regulated by this

action are stationary sources that (1) are located in Indian
country or an area for which EPA believes the Indian country
status is in question;! and (2) are mmjor sources, affected
sources under title IV of the CAA (acid rain sources), solid
waste incineration units required to obtain a permt under
section 129 of the CAA or sources subject to a standard
under section 111 or 112 of the CAA except those area
sources that have been exenpted or deferred fromtitle V
permtting requirenents. Regulated categories and entities

i ncl ude:

! The EPA believes that a few sources that are subject
to title Vrequirenments may be | ocated in areas where, in
the Agency’s judgnent, there is a bona fide question whether
the area is Indian country within the nmeaning of 18 U.S. C.
81151 and as defined in this rule. As described nore fully
el sewhere in this preanble, EPA believes the objectives of
the Act and protection of air quality will be nore
effectively served if EPA adm nisters a part 71 programin
such areas. Unless it is otherw se apparent fromthe
context, when this preanble uses the term“Indian country,”
it is intended that the termalso refer to areas for which
EPA believes there is a bona fide question about whether the
area is Indian country.



Cat egory Exanpl es of regulated entities

Air Maj or sources under title I, section 112,

pol | uti on or section 302 of the CAA; affected sources

sources in under title IV of the CAA (acid rain

al | sources); solid waste incineration units

i ndustry required to obtain a permt under section

sectors 129 of the CAA; sources subject to

| ocated in standards under section 111 or 112 of the

I ndi an CAA that are not area sources exenpted or

country deferred frompermtting requirenents under
title V.

This table is not intended to be exhaustive, but rather
provides a guide for readers regarding entities likely to be
regul ated by this action. This table lists the types of
entities that EPA is now aware coul d potentially be

regul ated by this action. Oher types of entities not
listed in the table could also be regulated. To determ ne
whet her your facility is regulated by this action, you
shoul d carefully exam ne the applicability criteria in
section 71.3(a) of the rule, the definition of "Indian
country" in section 71.2 of the rule, and the provisions of
section 71.4 of the rule. If you have questions regarding
the applicability of this action to a particular entity,
consult the person listed in the precedi ng "FOR FURTHER

| NFORMATI ON CONTACT" section or the EPA Regional Ofice that
is admnistering the part 71 permt programfor the area in

whi ch the relevant source or facility is | ocated.
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The contents of today's preanble are listed in the

foll ow ng outline:

Background of the Final Rule

Summary of the Final Rule

Maj or
A
B.

C.

| ssues Rai sed by Commenters

Scope of the Federal Program

Effect of State Law

Det er mi ni ng Whet her Sources Are Subject to the

Federal Program

Changes fromthe Proposed Rules and the 1996 Final Rule

m m o o w >

Ceographic Area Subject to the Part 71 Program
Applicability Determ nations

Permt Fee Relief

Duty to Adm nister the Part 71 Program

Publ i cation of Notice of Final Actions

Ef fective Date of Program

Adm ni strative Requirenments

m m o o w >

Docket

Executive Order 12866

Regul atory Flexibility

Paperwor k Reduction Act

Unf unded Mandat es Ref orm Act

Subm ssion to Congress and the General Accounting
Ofice

Executi ve Order 13045
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H. Executive Order 12875
l. Executive O der 13084
J. Nat i onal Technol ogy Transfer Advancenent Act

Backaground of the Final Rule

Title V of the CAA as anended in 1990 (42 U S.C. 7661
et seq.) requires that EPA develop regul ations that set
m ni mum st andards for State operating permts prograns.
Those regul ations, codified in part 70 of chapter | of title
40 of the Code of Federal Regul ations, were pronul gated on
July 21, 1992 (57 FR 32250). Title V also requires that EPA
pronmul gate, adm ni ster, and enforce a Federal operating
permts programwhen a State does not submt an approvabl e
programw thin the tinme frane set by title V or does not
adequately adm nister and enforce its EPA-approved program
On April 27, 1995, EPA proposed regul ations (60 FR 20804)
(hereinafter "1995 proposal") setting forth the procedures
and terns under which the Agency would adm ni ster a Federal
operating permts program The final rule was published on
July 1, 1996 (61 FR 34202) and is codified at 40 CFR part
71. The regul ations authorize EPA to issue permts when a
State, local, or Tribal agency has not devel oped an approved
program has not adequately adm nistered or enforced its
approved operating permts program or has not issued
permts that conply with the applicable requirenents of the

Act .
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I ndi an Tribes are not required to devel op operating
permts prograns, though EPA encourages Tribes to do so.
See, e.g., Indian Tribes: Air Quality Planning and
Managenent, 63 FR 7253 (February 12, 1998) (herei nafter
“Tribal Authority Rule”). The EPA expects that nost Tribes
w Il not develop title V operating permt prograns, in part
due to the resources required to devel op such a program
Wthin Indian country, EPA believes it is generally
appropriate that EPA pronul gate, adm nister, and enforce a
part 71 Federal operating permts programfor stationary
sources until Tribes receive approval to adm nister their
own operating permts prograns.

In the 1995 proposal, EPA stated its intention to
i npl emrent part 71 progranms to ensure coverage of Triba
areas whi ch EPA proposed to define as "those | ands over
whi ch an Indian Tribe has authority under the Cean Ar Act
to regulate air quality." The final part 71 rule did not
i nclude provisions relating to the boundaries of part 71
prograns in Tribal areas because EPA pl anned to address
these issues in a rule that specified provisions of the CAA
for which EPA believes it is appropriate to treat Indian
Tribes in the sanme manner as States, pursuant to section
301(d)(2) of the CAA. See 59 FR 43956 (August 25, 1994)
("I'ndian Tribes: Air Qality Planning and Managenent,"

herei nafter "proposed Tribal Authority Rule").
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Subsequently, on March 21, 1997, EPA proposed a
di fferent approach to admnistering the part 71 program for
areas of Indian country that are not covered by an approved
State or Tribal part 70 program (hereinafter "1997
proposal ). See 62 FR 13748. In the 1997 proposal, EPA
expl ai ned that the 1995 proposal's definition of "Tribal
area" (i.e., the Indian |ands where EPA woul d exercise
authority to inplenent a Federal permt progran) was
i nappropriate. The 1995 proposal was generally based on two
aspects of the proposed Tribal Authority Rule: EPA s
interpretation of Tribal jurisdiction under the CAA and the
procedures by which Tribes could denonstrate jurisdiction to
i npl ement their own prograns under the CAA. The approach of
the 1995 proposal would have required Tribes to establish
their jurisdiction over certain areas of Indian country
before EPA could inplenent a Federal programfor those
areas. The EPA noted in the 1997 proposal that the approach
of the 1995 proposal could create gaps in program coverage.
The EPA believes it is nore consistent with the CAA that EPA
adm ni ster part 71 prograns in Indian country w thout
requiring any jurisdictional showi ng on the part of the
Tribe. The Agency’s authority under the CAA is not prem sed
on Tribal authority. Furthernore, in proposing that EPA
i npl enent part 71 throughout Indian country, the 1997

proposal was consistent with the Agency's general policy of
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adm ni stering environnental prograns in Indian country until
a Tribe assunes regulatory responsibility. See, e.g., EPA s
1984 Indian Policy (“Policy for the Adm nistration of
Envi ronmental Progranms on | ndian Reservations,” signed by
Wl liam D. Ruckel shaus, Adm nistrator of EPA, dated Novenber
8, 1984), reaffirmed by EPA Adm ni strator Browner in 1994
(menmorandum entitled “EPA Indian Policy,” signed by Carol M
Browner, Adm nistrator of EPA, dated March 14, 1994);
Underground I njection Control Prograns for Certain Indian
Lands, Final Rule, 53 F.R 43096, 43097 (Cct. 25, 1988).
The docket for today’s rul emaki ng contains copies of these
docunents.

In the 1997 proposal, EPA proposed to interpret the CAA
as authorizing EPA to protect air quality by directly
i npl ementi ng provisions of the CAA throughout Indian
country. Further, the 1997 proposal stated EPA s beli ef
that under the CAA, Congress intended to allow eligible
Tribes to inplenment prograns for all air resources within
the exterior boundaries of Indian reservations w thout
di stingui shing anong vari ous categories of on-reservation
land. In light of this territorial view of Tribal
jurisdiction, other provisions of the CAA and the
| egislative history, the proposal asserted EPA' s belief that
Congress preferred that inplenmentation of the CAA in Indian

country be carried out by either EPA or the Tribes. The
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bases for this interpretation are discussed in detail in the
1997 proposal at 62 FR 13748, 13750; in section Ill.A of
this preanble; in sections II.Aand I1.B of the preanble to

t he proposed Tribal Authority Rule at 59 FR 43956, 43958-61
and in section Il.A of the preanble to the final Tribal
Authority Rule at 63 FR 7254-7260.

Consistent with the Agency’'s interpretation of the CAA
as descri bed above, in the 1997 proposal, EPA proposed to
inplenent the title V programeven in areas of Indian
country where a State previously may have been able to
denonstrate jurisdiction. The EPA would not inplenent a
part 71 program when a part 70 program has been explicitly
approved by EPA for the area, unless such approval was |ater
w t hdrawn. Under the 1997 proposal, where there was a
“dispute” as to whether a particular area is Indian country,
EPA woul d run the title V programin that area until the
di spute was satisfactorily resolved. The proposal suggested
that State or Tribal governnents could submt to EPA
sufficient information to denonstrate to EPA's satisfaction
that a question exists about whether an area is Indian

country.
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In the 1997 proposal, EPA proposed to add a definition
of the term*®Indian country” as defined in 18 U S.C. 81151,
I n addition, EPA proposed to delete the term*“Tribal area”
fromthe rule.? Consistent with the proposal’s approach to
inplementing the title V programin Indian country, EPA
proposed not to adopt regulatory | anguage (fromthe 1995
proposal ) that would have referred to Tri bal assertions of
jurisdiction. Instead, proposed section 71.4(b) would
establish EPA's authority to admnister the part 71 program
wi thin Indian country even where the Tribe had not
denonstrated its jurisdiction over the area. Also, unlike
the 1995 proposal, the 1997 proposal did not provide that
EPA woul d solicit comments on the boundaries of the program
t hrough area-specific rul emaki ngs or that governnenta
entities would be notified of the proposed boundari es.
Rat her, the issue of whether a specific source was subject
to the part 71 program woul d be resolved in the context of
permtting the source.

In the 1997 proposal, EPA stated that sources that are
uncertain as to whether they are located in Indian country
shoul d confer with the appropriate Regional office, and that

EPA woul d undertake outreach efforts to notify sources that

2 Note that the final 1996 rule did not adopt a
definition of “Tribal area.” The 1995 proposal contained a
proposed definition for the term which EPA deferred adopting
pendi ng today’s follow up rul emaki ng.
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t he Agency believes would be subject to the program The
proposal stated that even sources that do not receive
notification would be responsi ble for ascertaining whet her
they are located in Indian country. In the proposal, EPA
solicited coments on what steps EPA should take to provide
notice to sources that they are located in Indian country.

Finally, EPA proposed to clarify through a proposed
revision to section 71.4(b) that EPA would adm nister the
part 71 program throughout Indian country except where a
part 70 program has been given full or interimapproval.

1. Summary of Final Rule

The final rule establishes EPA's approach for issuing
part 71 permts to sources in Indian country. The EPA w |
adm nister the part 71 programw thin Indian country unless
a Tribal or State part 70 program has been explicitly
approved for the area. The EPA will adm nister the program
wi thin Indian country even where a Tribe has not established
its authority to regulate air resources within the sane
area. To assure that there are no gaps in title V coverage
for sources in Indian country, EPA will also adm nister the
part 71 programw thin areas for which EPA believes the
I ndi an country status is in question, until EPA explicitly
approves or extends approval of a State or Tribal programto

cover the area.
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The EPA will consult with Tribes, the Departnment of the
Interior (DA), States, and stakehol ders as needed to assess
whet her sources are located in Indian country. The EPA w ||
not conduct additional, separate notice and conment
rul emeki ngs, but wll provide notice to State and | ocal
governnments and Tribes each tine it notifies sources that
they are subject to the part 71 program

Wthin a year of the effective date of the program (or
sone earlier deadline set by the EPA Regional Ofices),
sources that are subject to the program nust submt a permt
application. Sources that becone subject to the program at
a later date nust submt permt applications within a year
of becom ng subject to the program

Sources are responsi ble for ascertai ning whet her they
are subject to the part 71 program However, EPA w |l
conduct outreach and provide notice to sources that it
bel i eves are subject to the part 71 program Further,
sources that are uncertain if they are located in an area
covered by the program or that have ot her questions
concerni ng whet her they are subject to the program may
informally consult with their EPA Regional Ofice or may
formally request EPA to make an applicability determ nation.
Subm ssion of a formal request does not stay the permt
application deadline. The EPA s applicability

determ nati ons made pursuant to section 71.3(e) are final
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Agency actions for judicial review purposes under CAA
section 307(b). The EPA will publish notice of final
permtting actions (including revision, issuance and deni al

of permts) in the Federal Register.

Sources that are subject to the program nust pay permt
fees, but EPA nmay reduce permt fees for sources that are
| ocated in areas for which EPA believes the Indian country
status is in question and that have also paid permt fees to
a State or local agency that has attenpted to apply its EPA-
approved part 70 programin the area. Sources that are
explicitly determned to be located in Indian country are
not eligible for a fee reduction.

Al t hough EPA does not generally recognize State or
| ocal air regulations as being effective wthin Indian
country for purposes of the CAA today's rul e does not
address the validity of State and |ocal |aw and regul ati ons
with respect to sources in Indian country or the authority
of State and | ocal agencies to regul ate such sources for
pur poses other than the CAA. Rather, this rule describes
the Agency's authority to adm nister the Federal Operating
Permts Program and the Agency’s general position that State
and |l ocal |law do not affect the applicability of this
programin |Indian country.

The effective date of the part 71 programin Indian

country is [insert date that is 30 days from publication.]
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[11. Major |Issues Raised by Commenters

A. Scope of the Federal Program

Under today's rule, the part 71 programw || be
i npl enent ed t hroughout I|ndian country. The Federal program
will apply except where a part 70 program has been
explicitly approved by EPA to cover an area of Indian
country. The EPA generally will inplenment the part 71
program even in areas of Indian country where a State may be
able to denonstrate jurisdiction. As explained in detail in
section Il1l.A 2 below, EPA's view of its authority is
supported by CAA sections 301(d)(4) and 301(d)(2)(B) and
several other provisions of the CAA as well as its
| egi sl ative history.

1. Comments on the 1997 Proposal

The EPA received nunerous coments regardi ng the scope
of the Federal title V programfor Indian |ands. Several
State and industry comenters assert that Indian country is
not the appropriate scope for the part 71 rule and suggest
alternatives to using Indian country. Several industry
commenters believe that the Federal program should be
limted to "Tri bal areas" as proposed to be defined in the
1995 proposal. A State commenter believes "reservation
| ands” woul d be nore consistent with the statute. Tri bal

comenters generally supported EPA s approach of
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i npl enenting part 71 throughout |ndian country in the
absence of approved part 70 prograns.
State and industry commenters assert that EPA does not
have authority to inplenent the title V programthroughout
I ndi an country. Several State and industry commenters state
that the 1997 proposal ignores State authority, particularly

authority over non-Indi an-owned fee |ands (fee | ands) within

reservations. Citing several cases, including Mntana v.

United States, 450 U S. 544 (1981), Brendale v. Confederated

Tri bes and Bands of the Yakima I ndian Nation, 492 U.S. 408

(1989), and Strate v. A-1 Contractors, 117 S.C. 1404

(1997), these commenters assert that States may have
authority over fee | ands and that Tribes generally do not
have authority over such lands. One State comrenter
bel i eves that because States may have jurisdiction over fee
| ands, Federal jurisdiction nust be determ ned on a case- by-
case basis. Several State commenters believe that the

| anguage in CAA section 301(d)(2)(B) that Tribes nay be
treated in the sane manner as States for reservations “or
other areas within the Tribe s jurisdiction” neans that
Tribes nmust first nmake a jurisdictional show ng before EPA
may federally inplenment the CAA in Indian country. One
State comrenter asserts that the Indian country standard in
the proposed rule is illogical in Iight of CAA section

301(d)(2)(B), coupled with the provision in CAA section 101
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"that air pollution prevention . . . and air pollution
control at its source is the primary responsibility of
States and | ocal governnents."

Several State and industry comenters assert that EPA s
authority to federally inplenment the title V programis
limted to situations where a State fails to adopt or
i npl emrent an adequate program One industry comrenter
states that EPA's proposal to extend part 71 throughout
I ndi an country conflicts with CAA sections 502(i) and 505,
whi ch specify those actions EPA may take to override a
State’s part 70 programand which |imt EPA s authority to
intervene in an approved State part 70 program Several
commenters assert that their States have not failed to adopt
or adequately inplenent part 70 prograns. Several State and
i ndustry comrenters contend that State programs currently
cover parts of Indian country, including non-Indian-owned
| ands within reservations. One State commenter believes
that EPA' s proposed interpretation of the CAA as generally
authorizing EPAto inplenent the title V programeven in
areas of Indian country where a State may be able to
denonstrate jurisdiction may conflict with CAA section 116,
whi ch the commenter believes establishes that the CAA is not
to be inplenented in derogation of State authority to

regulate air quality.
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Sonme State and industry comenters disagree wwth EPA s
view, as described in the 1997 part 71 proposal and the then
proposed Tribal Authority Rule, that Congress intended a
territorial approach to Tribal jurisdiction for all air
resources within the exterior boundaries of Indian
reservations w thout distinguishing anong various categories
of on-reservation land. A Tribal commenter agrees with the
vi ew expressed by EPA in those proposals that Congress
del egated authority to eligible Tribes to inplenent the CAA
over all reservation sources. One industry conmenter argues
that EPA's interpretation that CAA section 301(d) expressed
a Congressional preference for either Federal or Tribal
i npl ementation in Indian country is not correct and that EPA
provi ded no reasonable basis in support of this
interpretation of the CAA. One industry comenter states
that there would not be a jurisdictional void if EPA
adm ni stered the programfor reservations and a State
programis avail able for non-reservation areas of |ndian
country. Several industry comenters believe that there
woul d be no gap in coverage if EPA allowed States to
i npl enent the title V program over non-I|ndi an-owned | ands
wi thin the reservation

A nunber of State and industry conmmenters assert that
EPA’ s approach of applying the Federal title V program

t hroughout I ndian country is not the nost sensible way of
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i npl enmenting the CAA. One industry comenter states that
CAA section 301(d) gives EPA authority to allow States to
provide title V permt coverage over fee lands within
reservations and ot her non-Indi an-owned | ands i n non-
reservation areas of Indian country. This commenter states
that nothing in the CAA prohibits States from i npl enenting
the CAA on non-Indian lands within reservations. One
coment er believes EPA' s approach creates a need to resolve
jurisdictional questions even in cases where the Tribe may
have no interest in pursuing jurisdiction. Several
commenters state that EPA should allow facilities currently
operating under a State part 70 programto continue unl ess
the Tribe shows jurisdiction. Several industry comenters
express concern that under the proposed approach they would
have to conply with both State title V progranms and EPA
title V prograns.

State and i ndustry comenters believe there are policy
reasons why EPA should allow States to inplenent the title V
programin Indian country. Comenters assert that State,
rat her than EPA, inplenentation is nore sensible because
States have greater experience and resources and are
physically closer to the regul ated sources. These
commenters al so assert that State inplenentation of the
title V program over non-Indi an-owned | ands within |Indian

country would nake State-wi de and interstate planning
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easier, make State-w de regulation nore uniform and avoid
pi eceneal regulation over small tracts of land. One
i ndustry commenter asserts that EPA has not denonstrated
that it has the resources to inplement the title V program
in Indian country. One industry commenter asserts that a
cooperative approach involving State-Tribal cooperative
agreenents woul d be nore effective than Federal
i npl ementati on and EPA' s approach seens to rule these out.

Sone industry commenters believe there is too nmuch
uncertainty about the status of dependent |ndian conmunities
and ot her non-reservation categories of Indian country.
Some commenters are concerned that under the Indian country
standard, title V inplenentation m ght shift anong
regul at ors dependi ng on | and owner shi p.

Finally, several State and industry comenters believe
that States should inplenment the title V programin areas
where the Indian country status is in question. These
commenters assert that State inplenentation would be nore
efficient and avoi d confusion, delay, and unnecessary
expense for permttees. One commenter asserts that no
envi ronnmental benefit would be derived fromrequiring
facilities operating under an approved State part 70 program
to obtain a Federal part 71 permt while jurisdiction is

bei ng resol ved.
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2. Description of Final Rule and EPA s Response to

Comment s

Under today's final rule, the Federal title V
permtting programw ||l apply throughout |ndian country
except where a part 70 program has been explicitly approved
by EPA to cover an area of Indian country. The EPA's
inpl ementation in these areas will continue until EPA
explicitly approves or extends approval of a part 70 program
covering an area of Indian country. The Federal program
wll also apply in areas for which EPA believes the Indian
country status is in question.

The CAA provides EPA with the authority to run the
title V programin Indian country. 1In light of the
statutory | anguage in CAA sections 101(b)(1), 301(a),
301(d)(2)(B), and 301(d)(4) as well as the overall statutory
schenme, EPA is exercising the rul emaking authority entrusted
to it by Congress to directly inplenent title V prograns
t hroughout | ndian country and in areas for which EPA
believes the Indian country status is in question. See

generally, Chevron U S. A, Inc. V. NRDC, 467 U. S. 837, 842-

45 (1984). This interpretation of EPA's authority under the
CAA is based in part on the general purpose of the CAA
which is national in scope. As stated in CAA section

101(b) (1), Congress intended to "protect and enhance the

quality of the Nation's air resources so as to pronote the
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public health and welfare and the productive capacity of its
popul ati on" (enphasis added). Congress intended for the CAA
to be a general statute applying to all persons, including

those within Indian country. See Phillips Petroleum Co. v.

EPA, 803 F.2d 545, 553-558 (10th Cir. 1986) (holding that
the Safe Drinking Water Act applied to Indian Tribes and
| ands by virtue of being a nationally applicable statute).
The CAA section 301(a) provides EPA broad authority to
i ssue regulations that are necessary to carry out the
functions of the CAA. Moreover, several provisions of the
CAA call for a Federal programwhere, for exanple, a State
fails to adopt a program adopts an inadequate program or
fails to adequately inplenment a required program See,
e.g., CAA sections 110(c)(1), 502(d)(3), and 502(i)(4).
These provisions exist in part to ensure that whether or not
| ocal governnents choose to participate in inplenmenting the
CAA, the purposes of the CAA will be furthered throughout
the Nation. Especially in light of the problens associated
with transport of air pollution across State and Tri bal
boundaries, it follows that Congress intended that EPA al so
woul d have the authority to operate a Federal programin
i nstances when Tri bes choose not to devel op a program do
not adopt an approvable program or fail to adequately
i npl enment an air program aut horized under CAA section

301(d). Read in the context of the CAA as a whole, these
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provi sions authorize EPA to inplenment the CAA in Indian
country, without limting EPA's authority to areas for which
Tri bes have made a jurisdictional show ng.

This interpretation is nost evident from Congress’
grant of authority to EPA under CAA section 301(d)(4).
Section 301(d)(4) authorizes the Admnistrator to directly
adm ni ster provisions of the CAA so as to achi eve the
appropriate purpose, where Tribal inplenentation of those
provisions is inappropriate or admnistratively infeasible.
EPA has determned that it is inappropriate to subject
Tribes to the deadlines and sanctions provisions of title V.
See 40 CFR 849.4(h) and (i). That determ nation triggers
EPA's 301(d)(4) authority to admnister the part 71 program
for areas over which a Tribe nay potentially receive CAA
program approval. As noted in the final Tribal Authority
Rul e, EPA interprets the CAA as establishing a territorial
approach to CAA inplenentation within Indian reservations by
del egating to eligible Tribes CAA authority over al
reservation sources without differentiating anong the
vari ous categories of on-reservation |ands. 63 FR 7253-
7258. In addition, the CAA authorizes Tribes to inplenent
CAA programs in non-reservation areas over which a Tribe has
jurisdiction, generally including all areas of Indian

country. 1d. at 7258-7259.



24

Under CAA section 301(d)(4), Congress authorized EPA to
mai ntain the territorial approach by inplenenting the CAA
t hroughout | ndian reservations in the absence of an EPA-
approved Tribal program The EPA believes that Congress
aut hori zed the Agency, consistent with EPA's Indian Policy,
to avoid the checkerboardi ng of reservations based on | and
ownership by federally inplenenting the CAA over al
reservation sources in the absence of an EPA-approved Tri bal
program See S. Rep. No. 228, 101st Cong., 1st Sess. 79
(1989) (i npl enmentation of the CAAto be in a manner
consistent wwth EPA's Indian Policy). |In addition, section
301(d) (4) authorizes the Agency to inplenent the CAA in non-
reservation areas of Indian country in order to fill any gap
in program coverage and to ensure an efficient and effective
transition to Tribal prograns.

The EPA's interpretation of CAA section 301(d) as
aut hori zing EPA inpl enentation throughout I|ndian country is
al so supported by the legislative history. S. Rep. No. 228,
101st Cong., 1st Sess. 80 (1989) (noting that CAA section
301(d) authorizes EPA to inplenment CAA provisions throughout
"I ndi an country” where there is no Tribal program; |d. at
80 (noting that crimnal sanctions are to be |evied by EPA
"consistent with the Federal governnment's general authority
in Indian Country"); 1d. at 79 (the purpose of section

301(d) is to "inprove the environnmental quality of the air
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wit[h]in Indian country in a manner consistent with the EPA
I ndi an Policy").

The EPA believes that it can inplenent the title V
programin Indian country without first finding that a State
has failed to submt a programor that a State's programis
i nadequate. As noted above, CAA section 301(d)(4)
aut hori zes EPA to inplenent the CAA throughout Indian
country and does not require a finding of failure to submt
or inadequacy. No provision in the CAA prohibits EPA from
i npl ementing the CAA in Indian country absent a finding of
failure to submt or inadequacy. 1In fact, CAA section
502(d) (3) requires EPA, by Novenber 15, 1995, to pronul gate,
adm ni ster and enforce a title V programwhere "a program
nmeeting the requirenents of this subchapter has not been
approved in whole for any State." This provision is not
condi tioned upon EPA nmaking a failure to submt or
i nadequacy determ nation. Wile EPA's final Tribal
Authority Rul e makes the Novenber 15, 1995 deadli ne
i napplicable in the context of Tribal inplenentation of the
CAA, EPA remains under an obligation to inplenent title Vin
I ndi an country. See 63 FR at 7264-65.

Furt hernore, Congress could not have intended that EPA
must make an i nadequacy or failure to submt determ nation
before EPA could inplement the CAA in Indian country because

States generally |lack authority over Indians in Indian



26

country. California v. Cabazon Band of M ssion |ndians, 480

U S 202 (1987). In addition, such a determ nation by EPA

may result in the application of sanctions against States;
it would be nonsensical to punish States where they | ack
authority over Indian country since States are powerless to
remedy such a “deficiency.”

In response to comments that sone States nay have
authority over non-Indian activities on reservation fee
| ands, EPA believes that in the context of regulating air
pollution, States generally wll not have jurisdiction over
these lands. See 63 FR at 7256-7257; 53 FR 43080 (Cct. 25,
1988) (noti ce of denial of WAshi ngton departnment of Ecol ogy
U C Program for Indian lands). Furthernore, as discussed
above, EPA interprets the CAA as favoring unitary managenent
of reservation air resources and del egati ng Federal
authority to eligible Tribes to inplenment the CAA over al
sources wWithin reservations, including non-Indian sources on
fee lands. Accordingly, even if a State could denonstrate
authority over non-Indian sources on fee | ands, EPA believes
that the CAA generally provides the Agency the discretion to
federally inplenment the CAA over all reservation sources in
order to ensure an efficient and effective transition to
Tribal CAA prograns and to avoid the adm nistratively
undesi rabl e checkerboardi ng of reservations based on | and

owner shi p.
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Federal inplenentation of the title V program does not
conflict with CAA sections 101 or 116. Neither of these
provi sions extends State jurisdiction into Indian country

where it does not already exist. See WAshi ngton Depart nment

of Ecology v. EPA, 752 F.2d 1465 (9th Gr. 1985). The

provi sion of section 101(a) cited by the comenter only
expresses the general view that air pollution regulation is
the primary responsibility of the States and localities.
Congress has nmade it clear that for reservations and for
non-reservation areas over which Tribes can denonstrate
jurisdiction (generally including all non-reservation areas
of Indian country), Tribes are the entities with primary
responsibility to regulate air quality. See CAA section
301(d); S. Rep. No. 228, 101st Cong., 1st Sess. 79 (1989).
EPA' s inpl enentation of the CAA where Tribes have yet to
devel op approvable prograns is consistent with section
101(a). Furthernore, the approach finalized today does not
conflict wwth section 116. Section 116 provides that the
CAA does not preclude or deny the right of any State to
adopt or enforce any standard or limtation respecting

em ssions of air pollutants or any requirenment respecting
control or abatenment of air pollution. Broadly speaking,
section 116 reserves to the States the right to set State
em ssion standards and limtations that are nore stringent

than and/or in addition to Federal requirenments. Section
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116 does not preclude EPA frominpl ementing CAA prograns.
As discussed in detail in section II1.B below, this rule
only addresses Federal inplenentation of the CAA  For
pur poses of this rul emaki ng, EPA does not believe it is
necessary to resolve whether States are precluded from
regulating air resources in Indian country sol ely under
color of State |law or whether the reservation of rights
enbodied in section 116 extends to Indian country in sone
cases.

The EPA shares the concerns expressed by commenters
about fair, efficient, and effective inplenmentation of the
CAA. In finalizing this rule, EPA sought to weigh and
bal ance several objectives including: avoiding gaps in title
V coverage; mnimzing jurisdictional disputes; allow ng for
a snooth transition to Tribal prograns; avoiding checker-
boardi ng of reservations; protecting Tribal sovereignty;

m ni m zi ng uncertainty, delay, and expense for the regul ated
community; and maxi m zing efficient use of governnent
expertise and resources. The EPA believes the approach
finalized today best ensures that the CAA is inplenented
fairly, efficiently, and effectively in Indian country. See

Washi ngt on Departnent of Ecology, 752 F.2d 1465 (9th Gr

1985).
The EPA di sagrees with commenters who assert that there

are policy reasons that should conpel EPA to allow States to
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i npl enment the title V programover Indian country | ands,
i ncl udi ng non-1ndi an-owned fee | ands within |Indian
reservations. One of EPA s primary policy objectives is to
avoid gaps intitle V coverage. This objective is not
served by allowing States that generally lack authority to
regulate air sources in Indian country, including non-Indian
| ands, to issue permts that may not be enforceabl e under
Federal law. In addition, EPA does not believe the Agency
has the authority to approve a State programin |ndian
country unless the State can denonstrate that it has
authority over |Indian country sources.

The EPA' s approach al so advances the inportant policies
of admnistrative clarity in the operation of the regul atory
program effective and efficient environnental managenent,
and support of Tribal self-determnation. Today’'s rule
makes it clear that fromthe first day of the programin
I ndi an country, EPA would be the relevant permtting
authority for sources located in Indian country, until a
part 70 programis explicitly approved for the area. Except
in rare cases, sources would be spared the delay and
confusion caused by States attenpting to construct and
support CAA jurisdictional denonstrations over Indian
country. Further, EPA has sufficient resources to inplenent
the programin Indian country. Today' s rule also avoids

checker boardi ng of regulatory authority within reservati ons.
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As stated above, EPA believes that Congress intended that
EPA take a territorial view of inplenenting air prograns
within reservations. The EPA believes that air quality
pl anni ng for a checkerboarded area would be nore difficult
and that it would be inefficient if a Tribe and a State were
to exercise pieceneal regulation over tracts of land within
a reservation, possibly wwth simlar reservation sources
being subject to different substantive requirenents. EPA s
policy provides for coherent and consistent environnental
regul ation within reservations.

Today’s rul e al so supports and preserves Tri bal
sovereignty through Federal inplenmentation of the program
until Tribes are del egated authority pursuant to the Tri bal
Authority Rule to regulate all air sources within their
reservations. Consistent wwth EPA s Indian Policy, EPA
generally will inplement the programin Indian country until
Tribal governnents are willing and able to assune full
responsibility for CAA progranms. See EPA Indian Policy,
reaffirmed by Adm ni strator Browner on March 14, 1994.

Today’s rulemaking will allow for a snmoboth transition
to Tribal inplenentation of title V prograns. Apart from
the question of whether States could even denonstrate CAA
jurisdiction in Indian country, if EPA were to allow States
to adm nister the programw thin reservations until Triba

prograns were approved, EPA would need to conplete two
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rounds of notice and comrent rul emaki ng before taking a
third round of rul emaking to approve the Tribal program
The first would be to explicitly approve State prograns as
covering reservations, and the second would be to
subsequent|ly w t hdraw program approvals for the sane areas.
Thi s approach would be unwi el dy as well as inconsistent with
the Agency’s interpretation of the CAA. Further, EPA
bel i eves that there would be less conflict between States
and Tribes that admnister title V prograns if there was not
a period of State adm nistration. The EPA, neverthel ess,
strongly encourages Tribal and State cooperation in the
devel opment of Tribal part 70 prograns through sharing
techni cal expertise as well as information about sources and
air quality issues. Wth the Agency’s increasing enphasis
on regional solutions to air quality issues, EPA supports
Tribal and State efforts to jointly plan air protection
strategies. The EPA believes the nost supportive
environment for coll aborative efforts is one in which Tribes
and States are not adversaries on the issue of who has
jurisdiction to admnister the title V program

The EPA understands the strong desire expressed by
i ndustry commenters to avoid having several regulating
entities, e.g., EPA a State, and a Tribe, seeking to assert
regul atory authority over them The EPA believes that

Federal inplenentation of the title V programthroughout
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I ndi an country will help provide certainty and clarity to
regul ated entities. While in some cases application of the
I ndi an country standard may involve a detail ed, case-
specific analysis, the standard provides certainty. For
exanpl e, Indian country clearly includes all lands within
I ndi an reservations, including fee | ands. The EPA believes
that the vast mpjority of Indian country sources that are
subject to the part 71 programare |ocated within
reservations. Therefore, it will be clear to nost Indian
country sources that they are subject to the part 71
program In addition, there is a well-devel oped body of
Federal case |aw on the Indian country standard, including
case law on the status of reservations, dependent |ndian
communi ties, and all otnents.

To provide additional certainty to regulated entities,
EPA believes it is helpful to clarify the extent to which
State title V prograns have force in Indian country. The
EPA makes cl ear today that the Agency interprets past
approvals of State title V prograns as not extending to
I ndi an country unless that State has nade an explicit
denonstration of jurisdiction over Indian country, and EPA
has explicitly approved the State's title V programfor such
area. This is consistent with Congress’ requirenent that
EPA approve State and Tri bal progranms only where there is a

denonstration of adequate authority. See CAA sections
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502(b)(5)(A) and (E) and 40 CFR 70.4(b)(3).% Since States
generally lack the authority to regulate air resources in
I ndi an country, EPA does not believe it would be appropriate
for the Agency to approve State CAA programs as covering
| ndi an country where there has not been an explicit
denonstrati on of adequate jurisdiction and where EPA has not
explicitly indicated its intent to approve the State program
for an area of Indian country. Thus, to the extent States
or others may have interpreted past EPA approvals that were
not based on explicit denonstrations of adequate authority

and did not explicitly grant approval in Indian country, as

3 To obtain title V program approval, a State nust
denonstrate that it has adequate authority to issue and
enforce permts that assure conpliance by all sources
required to have permts under title V wth each applicable
requi renent under the CAA. See CAA sections 502(b)(5) (A
and (E); 40 CFR 70.4(b)(3). The program subm ssi on nust
include a |l egal opinion fromthe Attorney General fromthe
State or the attorney for those State, local, or interstate
air pollution control agencies that have independent
counsel, stating that the laws of the State, locality, or
i nterstate conpact provide adequate authority to carry out
all aspects of the program This statenent shall include
citations to the specific statutes, adm nistrative
regul ati ons, and where appropriate, judicial decisions that
denonstrate adequate authority (40 CFR 70.4(b)(3)).
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approvals to operate part 70 prograns in Indian country, EPA
wi shes to clarify any such m sunderstanding. *

In State program approval s, EPA generally did not find
that States had denonstrated authority to regul ate sources
in Indian country pursuant to part 70 prograns. Although
t he | anguage of program approvals on this issue varied,
approvals of State prograns typically excluded areas over
which a Tribe has jurisdiction. Except where expressly
noted, at the tine EPA issued part 70 approvals, EPA did not
find that the States whose progranms were subject to the
approval s had nade an adequate show ng of authority pursuant
to CAA sections 502(b)(5)(A) and (E) to justify approval of

their prograns in Indian country.

4 On May 15, 1998, the State of Col orado Departnent of
Law, Ofice of the Attorney General, submtted a docunent
entitled “Suppl enental Attorney General OQpinion - Title V
Prograni to the Regional Adm nistrator of EPA Region VIII.
Thi s docunent requests that EPA extend approval of
Col orado’s interimapproved title V program (60 FR 4563,
January 24, 1995) to cover non-nenber-owned sources | ocated
on fee lands wthin the exterior boundaries of the Southern
Ute Reservation. Colorado asserts that its request is
supported by Public Law 98-290. Colorado did not submt the
request as a comment on the proposed revisions to part 71
that are the subject of today’'s rul emaking. The EPA w ||
respond to Col orado’s request in a separate proceeding in
accordance with the part 70 provisions governing EPA revi ew
of submtted prograns. Today’ s rul emaki ng does not
constitute an EPA final action in response to Col orado’s
request and does not prejudge EPA' s consi deration of
Col orado’ s request in any way.
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In the 1997 proposal, EPA proposed to inplenent the
program where there is a “dispute” as to whether a
particular area is Indian country. However, EPA now
believes the use of the term “di spute” nmay be m sl eadi ng and
i nappropriate. For purposes of this rule, there may be, but
need not be, a formal dispute, such as active litigation or
ot her form of public disagreenent, for EPA to consider the
| ndi an country status of the area to be in question.
Further, although it may be hel pful for States and Tribes to
submt information to EPA relative to their views, this
i nformati on woul d not necessarily be dispositive as to EPA s
j udgnent about whether the Indian country status of the area
is in question. The EPA may be aware of questions regarding
the area’s status based on information from ot her sources
such as the Departnent of the Interior (DA) or other
Federal agencies. Al so, EPA enphasizes that EPA wll not
consider there to be a question about the status of areas
that are clearly within the boundaries of an Indian
reservation

The EPA's decision to inplenment the programin areas
for which EPA believes there is a question of whether the
area is Indian country will help achieve a nunber of
i nportant objectives. Federal inplenentation in such areas
will ensure no gap in title V coverage. |If it is unclear

whether a Tribe or a State has authority over an area, EPA
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can ensure that the title V program has | egal effect by
i npl enenting the programfederally. See Underground
I njection Control Prograns for Certain Indian Lands, Final
Rule, 53 F. R 43096, 43097 (Cct. 25, 1988) (observing that
where there is a dispute, both States and Tri bes may
di sagree with each other’s assertions of jurisdiction,
t hereby raising doubts as to whether either has enforcenent
authority over the area s sources).

The EPA notes that disputes and uncertainty could
prevent both the State and Tribe fromeffectively
i npl enenting the CAAtitle V program \Were a State and
Tribe assert jurisdiction over an area whose Indian country
status EPA believes is in question (and EPA has not resol ved
t he question and has not explicitly approved a part 70
program as applying in the area), EPA would not view either
the State or the Tribe as having satisfied the CAA section
502(b)(5) requirenents to have adequate authority to issue
permts that assure conpliance with all CAA applicable
requi renents, and enforce such permts, with respect to the
area. See 42 U.S.C 766la(b)(5) (A -(E). Only when the
State or Tribe prevails on the Indian country question would
EPA then be able to conclude that the section 502(b)(5)
requi renents have been net for the area. Until that tine,
t he absence of an approved part 70 programin the area

necessitates inplenentation of part 71. By federally
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inplenmenting the title V programin areas for which EPA
believes the Indian country status is in question, EPA can
hel p avoid jurisdictional disputes that m ght hinder
effective inplenentation of the CAA. Furthernore, Federal
i npl ementation in such areas will help provide the regul ated
community with certainty as to which entity (EPA, the State
or the Tribe) will inplenment the title V program

I n addi tion, as discussed in detail below, EPA is
provi ding a mechani smunder this rule that will allow
regul ated entities to formally seek a determ nation from EPA
as to whether or not they are covered by the part 71
program This nmechanismw || help provide certainty and
m nim ze delay and expense for regulated entities.

Finally, EPA recognizes that, conpared to States, the
Agency has different expertise, and generally expends fewer
resources for direct inplenmentation of the CAA than for
establ i shing national prograns and conducting oversight.
However, EPA notes that it has substantial experience with
developing title V regul ati ons and national |l y-applicable
standards, issuing Prevention of Significant Deterioration
(PSD) and acid rain permts to sources in Indian country,
provi di ng oversight of State title V and ot her CAA prograns,
and reviewing State-issued title V permits. The EPA has the
expertise and is commtted to ensuring that the CAAis fully

i npl enmented in Indian country. 1In the preanble to the final
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Tribal Authority Rule, EPA outlines its strategy for ful
i npl enmentation of the CAA in Indian country. A short
summary of the strategy is included in section I11.B bel ow.

The EPA notes that the approach finalized today is not
i ntended to preclude cooperative approaches between States
and Tribes. To the contrary, Tribes and States are
permtted and encouraged to cooperate in the inplenentation
of the title V program including by sharing financial and
techni cal resources and experti se.

B. Effect of State Law

Several comenters request that EPA clarify the effect
of the part 71 programon permts issued under State | aw.
In general, State and industry comenters argue that the
Federal operating permts program should not alter either
the authority of States to regul ate non-1ndi an sources
operating on fee lands within reservations or the validity
of permts issued to sources in Indian country under State
law. Several commenters ask EPA to agree that a facility
| ocated in Indian country operating under a permt issued by
a State agency which purports to limt the facility’'s
potential to emt (PTE) to below the part 71 applicability
em ssion thresholds is a “synthetic mnor” source that does
not need to obtain a Federal operating permt.

As EPA stated in the 1997 proposal, EPA believes that
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CAA section 301(d)(2) clearly reflects Congress’ decision to
grant to eligible Tribes the authority to adm ni ster
progranms over all air resources within the exterior
boundaries of a reservation and within areas outside of the
reservation that are within a Tribe's jurisdiction. Until a
Tribal programis approved, EPA believes that it should
manage air quality in those areas for the reasons discussed
in section I1l.A above. Consistent with this preference and
the territorial approach favored by Congress, it follows
that under EPA' s approach to inplenentation of the CAA
State or local prograns do not affect the applicability of
Federal Clean Air Act requirenments to sources in Indian
country unless the prograns are explicitly approved by EPA
under the CAA as applying within Indian country. Were such
approval is lacking, EPA w Il inplenment the CAA in Indian
country except where a Tribal programis approved. It is
EPA' s position that unless EPA has explicitly approved the
program as applying in Indian country, State or | ocal
permts for sources in Indian country (and limtations in
such permts) are not effective for purposes of limting PTE
of sources such that they are not covered by the part 71
program or for any other purpose under the CAA. The EPA is
not taking a position in this rul emaki ng on whether State
|aws regulating air resources have effect in Indian country

out side of the context of the CAA
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The EPA al so notes that its decisions on whether States
have denonstrated authority in Indian country have already
been made in approvals of individual State part 70 prograns.
Where States have not denonstrated authority in Indian
country, EPA has limted the scope of its approval of the
State program accordingly. The fact that a source has
applied for or obtained a permt froma State or | ocal
program that has not been explicitly recogni zed by EPA as
extending into Indian country but which purports to limt
the PTE of the source does not alter the requirenment under
part 71 that the source apply to EPA for a Federal operating
permt. The EPA expects all sources that neet the
applicability criteria of part 71 to apply to the
appropriate EPA Regional Ofice for a Federal operating
permt.

Sources located in Indian country are already subject
to applicabl e Federal CAA prograns, such as the PSD program
New Source Performance Standards (NSPS) and Nationa
Em ssions Standards for Hazardous Air Pollutants ( NESHAP)

i ssued under sections 111, 112, and 129 of the CAA the acid
rain programunder title IV of the CAA, and requirenents of
title VI of the CAA. Nonetheless, EPAis aware that in the
short term sone of the estimated 100 part 71 sources in

I ndian country will not be subject to substantive

requi renents that control their em ssions. The EPA has a
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nunmber of efforts underway on dual tracks to renedy this
situation as part of the Agency’s initiative to develop a
conprehensive strategy for inplenenting the CAA in |Indian
country. This approach relies both on the devel opnent of
Tribal air prograns that will establish substantive contro
requi renents and on EPA' s direct inplenentation of new
Federal requirenents.

For the first track, EPA has been providing technical
and financial assistance to Tribal governnents to build
Tribal capacity to run EPA-approved CAA permts prograns and
ot her CAA prograns. For exanple, the Agency is working with
bot h the Shoshone-Bannock and the Navajo Tribes to address
pollution control of major sources on their reservations.

In terns of Federal inplenentation, EPA wll establish
priorities for its direct Federal inplenentation activities
by addressing as its highest priority the nost serious
threats to public health and the environnent in Indian
country that are not otherw se being adequately addressed.

The EPA is in the process of developing a regulatory
program for preconstruction review of m nor sources that
wi |l establish, where appropriate, control requirenments for
sources that would be incorporated into part 71 permts.
EPA anticipates that the programw || offer sources |ocated
in Indian country the opportunity to accept enforceable

limts on their PTE, and possibly thereby avoid the
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requi renent to obtain a part 71 operating permt or a pre-
construction permt under the PSD program The EPA is al so
wor ki ng on nationally applicable regulations for major
source preconstruction permtting in non-attainnent areas
that would apply to sources in Indian country.

To establish additional applicable, federally-
enforceable emssion limts, the EPA Regional Ofices wll
promul gate Federal inplenentation plans that will establish
Federal requirenents for sources in specific areas, where
appropriate. The Regional Ofices will carry out this
process in a prioritized manner w thout unreasonabl e del ay,
beginning with facilities that pose the greatest threat to
public health or the environnent and in instances where the
Tri bal governnent raises inportant considerations.

Further, EPA plans to extend its January 25, 1995
transition policy for PTElimts to sources |located in
I ndi an country where they nmaintain em ssions of |ess than
50 percent of all applicable major source em ssions
thresholds. Under this policy, sources located in Indian
country that neet the criteria and record keeping
requi renents outlined in the policy nmenmorandum woul d not be
consi dered maj or sources for purposes of the part 71 program
for an interimperiod until EPA or a Tribe adopts and
i npl enments a mechanismthat can be used to limt a source’s

PTE. This policy will ensure that early inplenentation of
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the part 71 program can focus attention on creating high-
quality permts and Federal inplenentation plans for higher-
emtting part 71 major sources.

C. Det erm ni ng Whet her Sources Are Subject to the

Federal Program

The di scussi on bel ow expl ains how EPA wi Il decide in
particul ar cases whether sources are |located in Indian
country and conmuni cate to sources that they are expected to
submt permt applications to their appropriate EPA Regi onal
O fice. The approach adopted in today’s rule is essentially
the one contained in the March 1997 proposal. In addition,
today’s rul e establishes procedures for sources to obtain
i ndi vidual determ nations fromEPA as to whether they are
subject to the program Like the permtting procedures
t henmsel ves, however, these procedures are not intended to
provide a forumin which the Agency is required to resolve
all questions about whether an area is Indian country.

Mor eover, a source owner or operator’s decision to request
that the Agency make an applicability determnation wll not
stay the effectiveness of the part 71 programfor the

sour ce.

1. The 1995 Proposal

Under the 1995 proposal, 90 days prior to the effective
date of any Federal part 71 programin a “Tribal area,” EPA

woul d have notified interested governnental entities of the
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proposed geographi c scope of the Federal program \here the
program woul d sol ely address sources within a reservation,
the notice woul d have specified the boundaries of the
reservation. But where the program woul d cover off-
reservation areas, the notice would have relied upon the
Tribe's basis for asserting jurisdiction. Governnental
entities would have had 15 days in which to submt witten
comments to EPA regardi ng any di sagreenent concerning the
boundaries of the reservation, with up to an additional 15
days to comment regardi ng di sagreenents about off-
reservation areas over which the Tribe had cl ai ned
jurisdiction. The EPA would then have deci ded the scope of
the Tribe s jurisdiction. Were disputes were not resolved,
EPA woul d have inplenented part 71 in areas that were not
subj ect to conpeting jurisdictional clains. Final

determ nations of the scope of Tribal jurisdiction would

have been published in the Federal Register at |east 30 days

prior to the effective date of the part 71 programin the
“Tribal area.” See proposed section 71.4(b)(1)(1)-(vi), 60
FR 20804, 20831-32 (April 27, 1995). These provisions were
not adopted in the July 1996 final rule which announced that
EPA woul d revisit in a subsequent notice the issue of how
EPA woul d make deci si ons regardi ng whet her sources are

| ocated in Indian country and are subject to the program
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2. The 1997 Proposal

The 1997 proposal, in order to be nore consistent with
EPA' s general policy on inplenenting environnental prograns
in Indian country, proposed that EPA woul d not conduct area-
speci fic rul emaki ng procedures to assess the boundaries of
progranms in Indian country. (See, e.g., 40 CFR 144. 3,
147.60(a) regarding EPA inplenentation of U C prograns on
“I'ndian | ands,” defined equivalently to “lndian country.”)

I nstead, EPA's action to establish part 71 in Indian country
woul d occur through today’s generally applicable national

rul emaki ng. Specific “boundary” questions relating to
applicability of the programto particul ar sources would be
addressed through a |l ess formal consultation process

i nvol ving, as appropriate, DO, Tribes, States and rel evant
stakehol ders. Rather than requiring the Agency to notify

i nterested governnental entities of the proposed geographic
scope of progranms, EPA woul d nake case-specific

determ nati ons on whether particular sources are in Indian
country. Prior to the effective date of the part 71
program EPA woul d undertake simlar kinds of outreach
efforts as those taken by States and | ocal governnents under
part 70 prograns, notifying sources that the Agency believed
were subject to the program In addition, under section
71.4(g), EPA would publish an informational notice of the

effective date of the part 71 program for sources in Indian
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country. Finally, EPA proposed that in cases of
di sagreenent about whether an area is Indian country, EPA
woul d adm ni ster part 71 in the area pending resol ution of
the area’s Indian country status, and would, to the extent
possi bl e, resolve such issues in the context of permtting
sources. See 62 FR 13748, 13750-51 (March 21, 1997).

3. Comments on the 1997 Proposal

The EPA received nunerous comments regardi ng the way
the 1997 proposal addressed how EPA woul d determ ne whet her
sources are subject to the Federal program |In general
State and | ocal governnment regul atory agencies and industry
comenters favor requiring individual notice and comment
rul emaki ng procedures to establish the geographi c boundaries
of each area where the Federal program applies, and prefer
t he approach di scussed in the 1995 proposal or procedures
simlar to it. These commenters argue that the boundaries
of Federal prograns should be set through case-by-case
noti ce and coment procedures and ascertained with
geogr aphi cal certainty before establishing prograns, in
order to avoid inposing inappropriate costs and underm ni ng
clarity and certainty for sources. Sone argue that EPA s
pl anned reliance on Bureau of Indian Affairs (BIA) maps is
m spl aced due to the alleged inaccuracy of this information.
These commenters suggest that the determ nation of

geographi c boundaries is a contested, fact-specific inquiry
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that requires notification of appropriate governnental
entities, sources and the relevant public. They assert that
the rule should provide for delay of inplenentation until
such questions are resolved. Wthout this, the comenters
argue, EPA woul d produce poor jurisdictional decisions and
frustrate title Vs goals of clarity and certainty for
sour ces.

These commenters al so believe that at the tinme EPA
notifies sources that they are subject to part 71, EPA
should al so notify relevant States who may al ready be
attenpting to regul ate these sources. They assert that
because of the perceived anbi guity concerning the scope of
Tri bal or EPA authority under the CAA many States may be
inplenenting title V in areas where EPA woul d consi der them
not to have jurisdiction. This neans that States need to be
aware of jurisdictional issues so that they can work with
EPA and Tribes to resolve jurisdictional questions wthout
| eavi ng the regul ated sources caught in uncertainty and
havi ng uni ntended fiscal inpacts on States to which sources
have paid title V fees.

Several State and industry comenters believe that EPA
should return to the 1995 proposed rul e’ s approach of
requiring Tribes to denonstrate jurisdiction before EPA
woul d inplenent part 71 in off-reservation areas. These

commenters argue that the only clear boundaries in Indian
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country are recogni zed reservation boundaries. They also
contend that if Tribes claimjurisdiction beyond the
reservation, they nust provide the factual and | egal basis
for their inherent authority over such resources with
clarity and precision before the Tribe, and hence EPA, can
regulate them One such commenter argues that this approach
is required by the |anguage of CAA section 301(d)(2)(B)
Anot her argues that the shift of jurisdictional proof to
States regardi ng non-reservation trust lands results in EPA
presum ng jurisdiction where none may exist. Another
commenter asserts that this result, as opposed to the
approach of the 1995 proposal, is inappropriate in |ight of
the long history of conpeting jurisdictional clains
concerning current and forner |ndian | ands.

Some commenters believe that placing the burden on the
source to assess whether it is in Indian country is unfair,
given the uncertainties and the costs of applying for
permts, and that it will therefore be difficult for sources
to determ ne whether they are subject to the part 71 program
or the corresponding State part 70 program O her
commenters argue that sources who m stakenly apply for State
part 70 permts, rather than Federal part 71 permts, should
not be subject to liability; furthernore, their part 70
permts should be deened valid part 71 permits until the

time for permt renewal, at |east where EPA's initial
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determ nati ons of geographic borders are later found to be
i ncorrect.

As discussed in Section Ill.A above, many State and
i ndustry commenters contend that EPA should run part 71 in
areas where the Indian country status is in question only if
the State has not attenpted to apply its part 70 program
there. These commenters argue that this would allow State
part 70 prograns to be used to resolve jurisdictiona
gquestions in the permtting process, would avoid situations
where permtting responsibility shifts back to the State if
the State prevails in its jurisdictional claim and would
| eave the “status quo” in place until a Tribe successfully
denonstrates jurisdiction in the area. Moreover, these
commenters assert that the regulation should specify the
gui delines EPA will use to review and settle questions
regarding an area’ s Indian country status. Due to EPA's
trust responsibility toward Indian Tribes, these commenters
bel i eve that EPA may not be able to act as an inpartial
judge in resolving jurisdictional questions. The comenters
argue that since EPA has |imted expertise in defining the
scope of Indian country, the nethod EPA devel ops shoul d
afford anple tinme for States and sources to receive notice
and present all necessary information before the Agency

makes a jurisdictional decision.
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Finally, Tribal conmmenters generally support the 1997
proposal and suggest that States and sources shoul d not have
difficulty in discerning the boundaries of Indian
reservations, which are delineated on updated Bl A maps.
Tri bes al so suggest that EPA could use Tribes to give notice
to sources on reservations, and that this, in conbination
with publication of a general notice of the effectiveness of
part 71 in Indian country pursuant to section 71.4(g), would
provi de sufficient notice to sources that they need to
submt Federal permt applications to EPA

4. EPA s Responses and Description of Final Rule

I n nost cases, determ ning whether sources are | ocated
wi thin Indian country will be straightforward and non-
controversial. That is, in the myjority of cases EPA and
sources will be able to easily determ ne whether a source is
| ocated within the exterior boundaries of a reservation or
on land that a court or DO has said is Indian country
(which could include dependent Indian conmunities). These
assessnments can be verified through consultation with DO
and will be informed by data and materials received from
States, surveys, DO and Tribes. 1In the rarer, nore conpl ex
factual cases such as those invol ving pendi ng di m ni shnent
i ssues and dependent |ndian comunity issues, EPA in

appropriate cases will work with DO, Tribes and
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st akehol ders (e.g., States, |ocal governnents, sources, and
envi ronnment al organi zations) to assess whether sources are
| ocated in Indian country or areas for which EPA believes
the Indian country status is in question. After EPA has
reviewed the relevant materials, the Agency will send
letters to sources that EPA believes are |located in such
areas or in Indian country, indicating that they are
expected to submt a Federal title V permt application
wi thin one year of the programs effective date (or sone
earlier time as established by the EPA Regional Ofice).
Copi es of these notices will be sent to interested State,
| ocal and Tribal governnments. However, if EPA fails to
notify some sources that are subject to the program note
that it is the source’s responsibility to ascertai n whet her
it is subject to part 71 and submt any required permt
application. The addition in today's rule of provisions
al l om ng sources to request that EPA answer applicability
questions is designed to nake it easier for sources to neet
this responsibility and essentially can be used to partly
shift the burden of accurately determ ning program
applicability fromthe source to EPA

As a result of today’ s national rul emaking establishing
the part 71 programthroughout Indian country, and in |ight
of the process di scussed above, EPA has decided that it

woul d be adm ni stratively unnecessary and infeasible to
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conduct additional iterative notice and comment rul emaki ngs
for each case in which EPA is discerning whether particul ar
sources or areas fall wthin the geographi c boundaries of
| ndi an country. Under other Federal environnmental prograns,
t he Agency has taken the sanme basic approach as is being
adopt ed today and has not nmade i ndividual determ nations of
t he boundaries of Indian country through case-specific
rul emaki ng acti ons, beyond generally identifying the area of
| ndi an country in which the Federal program was being
established. See, e.g., Underground Injection Prograns for
Certain Indian Lands, Final Rule, 53 FR 43096 (Cct. 25,
1988) .

Since EPA takes the position that State and | ocal part
70 programs do not, for CAA purposes, extend into I|Indian
country unl ess the Agency has explicitly approved the
prograns as extending into Indian country, EPA does not
general |y expect that sources located in Indian country wll
be confused about whether they are covered by a State part
70 or EPA part 71 Clean Air Act program This is especially
true for sources |located in Indian country that are already
covered by EPA-adm nistered PSD pl ans under title | or acid
rain prograns under title IV of the CAA States should be
fully aware of whether EPA has explicitly approved their

part 70 prograns as applying in Indian country.
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In addition, EPA is adding certain provisions to
today’s final rule that will nmake it easier for sources to
| earn whether they are subject to the Federal program and
that nmay reduce the expense of the program for sonme sources
that have paid permt fees to a State agency. Finally, in
response to the comments, EPA will notify relevant State,
| ocal, and Tribal governments at the sanme tine the Agency
notifies individual sources that they are subject to the
Federal program

The EPA does not agree with State and i ndustry
comenters that the 1995 proposal took the correct approach
of requiring Tribes to denonstrate jurisdiction in off-
reservation areas before EPA' s Federal jurisdiction would
attach. First, as discussed in section Ill.A above, EPA s
authority to adm nister the part 71 programis based on
EPA' s broad authority to protect air quality wthin Indian
country, and does not depend on a jurisdictional show ng by
a Tribe. In addition, if EPA were to admnister a part 71
programonly where Tribes cone to EPA to denonstrate
jurisdiction, there would be sone non-reservation areas of
I ndi an country that lack a permtting authority with
jurisdiction to inplenent a title V program The EPA' s view
is that no State CAA progranms apply in Indian country unless
explicitly approved as such, and that a State attenpt to

regul ate under color of the CAA in non-reservation |Indian
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country during this tenporal “gap” would result in State-
i ssued permits that could not be enforced under the CAA
Only by EPA assuming responsibility to issue permts in
these situations can the gap be filled and national title V
coverage be achieved. Finally, EPA believes it would be an
unnecessary burden on Tribes to require that they submt
jurisdictional denonstrations over off-reservation areas in
order to establish EPA's Federal jurisdiction, which can be
nore easily established through today’ s rule.

The EPA appreciates that sonme sources, especially those
| ocated in areas over which States have attenpted to exert
regul atory authority, may feel burdened by the duty to
correctly identify whether they are subject to the Federal
program However, as discussed in section Ill.A above, EPA
believes that the nost appropriate approach to take in order
to ensure nationw de coverage of title Vis to apply the
part 71 programin all areas except where a State or Triba
program has been explicitly approved.

In response to industry conmments and in order to
m nim ze uncertainty and burden for sources, EPA is adding
in today's final rule regulatory provisions that will allow
sources that are uncertain regarding programapplicability
to submt requests to the Agency for applicability
determ nations. This process would be simlar to those that

exi st under ot her CAA prograns, such as NSPS and NESHAP
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prograns under sections 111 and 112, and the acid rain
programunder title IV. See, e.g., 40 CFR 60.5, 61. 06,
72.6(c). Under today’'s rule, any source operator or owner
who is uncertain regardi ng coverage of part 71 for any
reason (including, for exanple, uncertainty regarding
whet her the source is a major source) could request in
witing prior to the issuance of a part 71 permt that EPA
make an applicability determ nation. The request nust
i nclude an identification of the source and rel evant and
appropriate facts about the source and nust be certified in
accordance with section 71.5(d). Sources should include al
information that they wish to be part of the record for
EPA's applicability determnation. This could include
i nformation provided by State, |ocal, and Tri bal
gover nnents.

Wth respect to issues concerning whether a source is
in Indian country or an area for which EPA believes the
I ndi an country status is in question, EPA would eval uate the
source’s request, along wth other relevant infornation that
EPA has assenbled for the applicability determ nation
record. For exanple, EPA may consider treaties, maps, and
information submtted by State, local, and Triba
governnments. Upon request, EPA would nake the record
avai lable to Tribes, States, and rel evant stakehol ders prior

to making the applicability determ nation. The EPA would
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issue a witten determ nation stating either that the source
is subject to the part 71 program as of the programs
effective date because it is located in Indian country or an
area for which EPA believes the Indian country status is in
gquestion, or that the source is not located in an area
covered by the part 71 program and thus may be subject to
the State or local program The EPA believes that this
process is consistent with the title V goals of providing
clarity and certainty for sources and represents a practical
met hod for addressing uncertainties regardi ng boundaries of
I ndian country. It also affords opportunities for sources
and ot her stakeholders to get their views and i nformation
before the Agency.

The EPA stresses that any sources that are uncertain
regarding part 71 program applicability should submt tinely
permt applications since subm ssion of a request for an
applicability determnation will not stay the effectiveness
of part 71 with respect to the source. 1In order to obtain
the “application shield” under CAA section 503(d) that
allows a source to continue to operate after the effective
date of the Federal title V program tinmely subm ssion of a
Federal permt application is required.

Mor eover, as discussed in detail elsewhere in today’s
notice, EPA is taking another neasure in response to

i ndustry comments to mnimze the burden on sources | ocated
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in areas for which EPA believes the Indian country status is
in question. For those sources, EPA may reduce the Federal
title V permtting fee where the sources have paid fees to
State permtting authorities that have asserted CAA
regul atory authority over them This approach will ensure
that sources in such areas will be issued federally
enforceable title V permts, wthout financially
over burdeni ng sources that have yielded to State attenpts to
assert jurisdiction under color of a part 70 program

V. Changes fromthe Proposed Rules and the 1996 Final Rule

Today’s final rule is simlar to the 1997 proposal in
nost respects. Instances in which the final rule departs
fromthe 1995 and the 1997 proposals and the 1996 final rule
are noted bel ow.

A. Ceographic Area Subject to the Part 71 Program

The EPA today adds a definition of the term"Indi an
country" as it is defined in 18 U . S.C. 81151. The EPA
notes that although the definition of Indian country appears
inacrimnal code, it has been extended to civil judicial

and regulatory jurisdiction (DeCoteau v. District County

Court, 420 U.S. 425, 427 n. 2 (1975). See also 40 CFR
144. 3) .

In addition, EPA is not adopting the proposed
definition of the term"Tribal area" (fromthe 1995

proposal ) because the termis not relevant to the approach
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taken in today’s rul emaking for defining the geographical
area for which EPA will admnister a part 71 program
Accordingly, EPA revised several regulatory provisions that
i ncluded the undefined term"Tribal area,"” including the
definition of "Affected State" in section 71.2,
section 71.4(a), section 71.4(b), sections 71.4(b)(2)-(3),
section 71.4(f), section 71.4(h)-(j), section 71.8(a), and
section 71.8(d), and replaced that termw th | anguage to
reflect the programis applicability in Indian country.

Also, with respect to section 71.8(d) and the
definition of “Affected State,” EPA is adopting | anguage
consi stent wth CAA section 505(a)(2) and the 1996 fi nal
rule in lieu of the language in the 1997 proposal that
m sstated the criteria for States and Tribes to receive
notices. The permtting authority will be required to
provide notices of draft permts to Tribes pursuant to
section 71.8(d) and to affected States if (1) their air
quality may be affected by the permtting action and they
are contiguous to the jurisdiction in which the part 71
permt is proposed or (2) they are located within 50 mles
of the permtted source.

In addition, EPA has added | anguage to section 71.4(b)
that clarifies that for purposes of admnistering the part
71 program EPA will treat areas for which EPA believes the

I ndi an country status is in question as |Indian country.
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Proposed section 71.4(b)(1) fromthe 1995 proposal that
referred to Tribal assertion of jurisdiction is not adopted
since a Tribe's assertion of jurisdiction is not a relevant
consi deration under today's rul emaking. |Instead, pursuant
to section 71.4(b), EPA W Il admnister the part 71 program
wi thin Indian country even where the Tribe has not
denonstrated to EPA its jurisdiction over the area.

Al so, as discussed in section Il11.C of today’'s notice,
provi sions fromthe 1995 proposal that would have required
EPA to notify State, local, and Tribal governnental entities
of the proposed geographi c boundaries of the program are
i nappropriate and have not been adopted. Consistent with
the Agency's policy wth respect to adm ni stering
environnental prograns in Indian country, EPA will not
solicit comrent on the boundaries of the programthrough
subsequent rounds of rul emaking. See, e.g., 40 CFR 144. 3,
147.60(a) (EPA adm ni sters Underground I njection Control
programon "I ndian | ands," defined equivalent to "Indian
country"). Rather, EPA will determ ne whether specific
sources are within Indian country or areas for which EPA
believes the Indian country status is in question and are
therefore subject to the part 71 program The EPA w ||
provi de notices to sources informng themof the deadline to
submt part 71 permt applications and wll send copi es of

the notices to State, local and Tri bal governnents.
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B. Applicability Determ nations

As discussed in section I11.C of today's notice, in
response to industry concerns that it may be difficult to
determ ne whether a source is located in Indian country, the
final rule adopts a provision, section 71.3(e), that
provi des that a source may formally request that EPA
determ ne whether or not the source is subject to the part
71 program

C. Permt Fee Relief

Today’s rul e adds a section that authorizes EPA to
reduce part 71 fees for sources that are |located in areas
for which EPA believes the Indian country status is in
guestion and that have paid part 70 fees to a State or |ocal
permtting authority that has attenpted to apply its part 70
programin the area. A commenter expressed concern about
the fiscal inpact on State part 70 prograns that may result
when sources that have paid fees to the State becone subject
to the part 71 program |In cases where it is not certain
that a source is located in Indian country, the State may be
reluctant to discontinue regulating and charging fees to the
source. Industry commenters also generally stated that
where there is disagreenent regarding whether a source is
subj ect to Federal jurisdiction, it would be burdensone for
the source to conply with the requirenents of two permt

progr ans.
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The EPA's primary goal in regulating sources in areas
for which EPA believes the Indian country status is in
guestion is to make sure that all title V sources are
covered by permts enforceable under the CAA. The EPA
believes that issuing part 71 permts to sources in such
areas is the only way to assure that all title V sources are
subject to enforceable permt terns, given that State permt
regul ations are generally unenforceable in Indian country
under the CAA. However, EPA agrees with the comenters that
sources shoul d be afforded sonme relief fromthe financial
hardship that may result while the Indian country status of
the area is unclear, particularly since relieving sources of
sone of this burden woul d have no adverse environnent al
i npact provided the source is payi ng an adequat e aggregate
title Vfee. Were the Indian country status, in EPA s
judgenent, is in question, EPA may reduce the part 71 permt
fee under section 71.9(p), upon application of the source.
In inplenmenting this section, EPA may reduce the fee the
source woul d have owed under section 71.9(c) by the anount
of permt fees paid to a State or |ocal agency. The fee
reduction will cease if the area is |later determ ned to be
| ndi an country.

D. Duty to Adnminister the Part 71 Program

Today EPA is adopting |anguage in section 71.4(b) to

clarify that EPA will (instead of “may”) adm nister the part
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71 programin Indian country unless a part 70 program has
been given full or interimapproval. The 1995 proposal and
the final rule had used the phrase “may admnister.” As
explained in the 1997 proposal, EPA had intended this
| anguage to authorize early inplenentation of the part 71
program (i n advance of the Novenber 15, 1997 default
effective date for the progran) and did not nean to inply
that the regulation would allow EPA to choose to not
adm ni ster the programin |Indian country.

E. Publication of Notice of Final Pernitting Actions

Today’ s rul emaki ng i ncludes a techni cal anendnment to
section 71.11 that adds a provision (section 71.11(1)(7))
requiring EPA to publish notice of any final permtting

action regarding a part 71 permt in the Federal Register.

This anendnent is to nmake the rule nore consistent with the
40 CFR part 124 requirenents that apply to EPA i ssuance of
PSD permts and to inplenent the provisions of CAA section
307(b)(1). The tinme period in which petitioners can file
petitions for review of final permts in the Court of
Appeals will run for 60 days fromthe date of publication of
the notice of final permt action.

Thi s anendnent is being made w thout first being
proposed because it is technical in nature and inposes no
new requi renments on sources and because it is in the public

interest to adopt this correction to part 71 nore quickly
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than coul d be achi eved by using notice and comrent
procedures, which in this case are inpracticabl e,
unnecessary, and contrary to the public interest.

F. Technical Anendnent to Section 71.4(f)

The EPA intended that this provision would all ow EPA
the flexibility to nmeld portions of a State or Tribal permt
programwi th provisions of part 71 to create a part 71
programthat fits the needs of the area for which it is
bei ng adm ni stered, regardless of whether the State or
Tri bal program had gai ned EPA approval. However, the
provision as finalized in the 1996 final rule could be read
to not allowthis result. Strictly read, it allows EPAto
use portions of a “State or Tribal progranmi (defined in
section 71.2 to nmean EPA-approved prograns) in conbination
Wi th provisions of part 71 to adm ni ster a Federal program
To achieve its intended result, EPAis revising the
regul atory |l anguage to refer to a “State or Tribal permt
program” By avoiding the defined term*®“State or Tri bal
program”™ the provision as anended by today’ s rul emaki ng
aut hori zes EPA to develop a part 71 program by conbi ning
ei ther an approved or unapproved permt programwth
provi sions of part 71.

Thi s anendnent is being made w thout first being
proposed because it is technical in nature and inposes no

new requi renents on sources and because it is in the public
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interest to adopt this correction to part 71 nore quickly
than coul d be achi eved by using notice and comrent
procedures, which in this case are inpracticabl e,
unnecessary, and contrary to the public interest.

G Ef fective Date of Program

Because today’ s rul emaki ng was not finalized prior to
Novenber 15, 1997 as EPA had intended, section 71.4(b)(2) is
amended to provide that the effective date of a part 71
programin Indian country is 30 days follow ng the
publication of today’ s rul emaking. For simlar reasons,
| anguage in section 71.4(b)(3) which all owed EPA to adopt an
earlier effective date for the programthan Novenber 15,
1997 has been deleted. Section 71.4(b)(4) has been
renunbered as section 71.4(b)(3).

Thi s anendnent is being made w thout first being
proposed because it is technical in nature and inposes no
new requi renments on sources and because it is in the public
interest to adopt this correction to part 71 nore quickly
than coul d be achi eved by using notice and comrent
procedures, which in this case are inpracticabl e,
unnecessary, and contrary to the public interest.

V. Adnmnistrative Requirenents

A. Docket
The docket for this regulatory action is A-93-51. The

docket is an organized and conplete file of all the
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information submtted to or otherw se considered by EPA in
t he devel opnment of this rul emaki ng.

B. Executive Order 12866

Under Executive Order 12866 (58 FR 51735 (Cctober 4,
1993)), the Agency nust determ ne whether the regulatory
action is "significant" and therefore subject to OVB revi ew
and the requirenents of the Executive Order. The O der
defines "significant" regulatory action as one that is
likely to lead to a rule that may:

(1) Have an annual effect on the econony of
$100 million or nore, adversely and materially affecting a
sector of the econony, productivity, conpetition, jobs, the
environment, public health or safety, or State, |ocal or
Tri bal governnments or comunities;

(2) Create a serious inconsistency or otherw se
interfere with an action taken or planned by anot her agency;

(3) Materially alter the budgetary inpact of
entitlenents, grants, user fees, or |loan programor the
rights and obligation of recipients thereof;

(4) Raise novel legal or policy issues arising out of
| egal mandates, the President's priorities, or the
principles set forth in the Executive O der.

Pursuant to the ternms of Executive Order 12866, it has
been determned that this rule is not a "significant"

regul atory action because it does not raise any of the
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i ssues associated with "significant" regul atory actions.
The rule will have a negligible effect on the econony and
will not create any inconsistencies wth other actions by
ot her agencies, alter any budgetary inpacts, or raise any
novel legal or policy issues. For these reasons, this
action was not submtted to OVMB for review

C. Requl atory Flexibility

The Regul atory Flexibility Act generally requires an
agency to conduct a regulatory flexibility analysis of any
rul e subject to notice and conment rul emaki ng requirenments
unl ess the agency certifies that the rule will not have a
significant econom c inpact on a substantial nunber of snall
entities. Small entities include small businesses, snall
not-for-profit enterprises, and small governnent al
jurisdictions. This final rule wll not have a significant
i npact on a substantial nunber of small entities. 1In
devel oping the original part 70 regul ations and the proposed
revisions to part 70, the Agency determ ned that they would
not have a significant econom c inpact on a substanti al
nunber of small entities. See 57 FR 32250, 32294 (July 21,
1992), and 60 FR 45530, 45563 (August 31, 1995). Simlarly,
t he sane concl usion was reached in an initial regulatory
flexibility analysis perfornmed in support of the 1996 part

71 rul emaki ng. See 61 FR 34202, 34227 (July 1, 1996). A
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smal | subset of sources subject to the part 71 rule are
af fected by today's rul emaki ng.

The prior screening analyses for the part 70 and part
71 rules were done on a nationw de basis wi thout regard to
whet her sources were | ocated within Indian country and are,
therefore, applicable to sources in Indian country.
Accordingly, EPA believes that the screening anal yses are
valid for purposes of today's final rule. And since the
screeni ng anal yses for the prior rules found that the part
70 and 71 rules as a whole would not have a significant
i npact on a substantial nunber of small entities, today’s
rule, which will affect a nmuch smaller nunber of entities
than affected by the earlier rules, also will not have a
significant inpact on a substantial nunber of small
entities. The reasons for this conclusion are discussed in
nore detail bel ow

At this time, there are very few nonmgj or sources that
are required by part 71 to obtain an operating permt. The
Agency has al so i ssued several policy nmenoranda expl ai ni ng
or providing nmechani sns for sources to becone “synthetic
m nors” whereby the source is recognized for not emtting
pollutants in major quantities. The EPA plans to extend its
January 25, 1995 transition policy for PTElimts to sources
| ocated in Indian country where they nmaintain em ssions of

| ess than 50 percent of all applicable major source
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em ssions thresholds. The sources covered by the policy
t hereby avoid the requirement to obtain a part 71 permt.

Because of the deferral of permtting requirenents for
nearly all nonmajor sources, today's rul emaki ng woul d affect
only a small nunber of sources. Although firmfigures on
the nunber of title V sources in Indian country are not
avai l able, prelimnary estimates suggest that there nay be
only approxi mately 100 maj or sources and 450 nonmaj or
sources (with permtting requirenents deferred for nearly
all nonmaj or sources).

The EPA believes that four Tribal governnments may own
sources that could be subject to today’ s rule and that
consequently the rule would at nost affect four of the nore
than 500 Federally recognized Tribal governnments or fewer
than 1 percent of those governnents. The EPA estimates that
the conpliance cost for sources subject to this rule is
$18, 425 per source or $73,700 for the four sources owned by
Tri bal governnents.

Consequently, | hereby certify that this action wll
not have a significant econom c inpact on a substanti al
nunber of small entities.

D. Paper wor K Reducti on Act

The O fice of Managenent and Budget (QOVB) has approved
the information collection requirenents contained in this

rul e under the provisions of the Paperwork Reduction Act, 44



70
U S.C. 3501 et seq. and has assigned OVMB control nunber
2060-0336. A copy of the Information Collection Request
Docunment may be obtained from Sandy Farmer, OPPE Regul atory
I nformation Division (2137), U. S. Environnmental Protection
Agency, 401 M Street, S.W, DC 20460 or by calling (202)
260-2740. The information requirenents are not effective
until OVB approves them
The information is planned to be collected to enable

EPA to carry out its obligations under the Act to determ ne
whi ch sources in Indian country are subject to the Federa
Qperating Permts Program and what requirenents shoul d be
included in permts for sources subject to the program
Responses to the collection of information wll be nmandatory
under section 71.5(a) which requires owners or operators of
sources subject to the programto submt a tinely and
conplete permt application, and under sections 71.6(a) and
(c) which require that permts include requirenents rel ated
to record keeping and reporting. As provided in 42 U S. C
7661(e), sources may assert a business confidentiality claim
for the information coll ected under CAA section 114(c).

Today's rulemaking will inpose information collection
request requirenents on approximately 100 sources in |Indian
country. The EPA believes that four of these sources may be
owned or operated by Tribal governnents. On a per source

basis, the burden will be identical to the burden for



71

sources currently subject to part 71 requirenents. 1In the
I nformation Coll ection Request (I CR) docunent for the July
1996 final part 71 rule (ICR Nunber 1713.02), EPA estimates
that the annual burden per source is 329 hours, and the
annual burden to the Federal governnent is 243 hours per
source. Therefore, the inpact of today's rulemaking wll be
that sources will incur an additional 32,900 burden hours
per year, and EPA will incur an additional 24,300 burden
hours per year. The total annualized cost will be $18, 425
per source or $1,842,500. O this anount, the total
annual i zed cost for Tribal governnments would be $73, 700.

Today's rul e i nposes no burden on State or | ocal
governnments and no burden on Tri bal agencies, except those
t hat happen to own or operate sources subject to this rule
as noted above. Burden neans the total time, effort, or
financial resources expended by persons to generate,
mai ntain, retain, or disclose or provide information to or
for a Federal agency. This includes the tine needed to
review instructions; develop, acquire, install, and utilize
t echnol ogy and systens for the purposes of collecting,
val i dating, and verifying information; processing and
mai ntai ning i nformati on, and di scl osi ng and providi ng
information; adjust the existing ways to conply with any
previously applicable instructions and requirenents; train

personnel to be able to respond to a coll ection of



72
informati on; search data sources; conplete and review the
collection of information; and transmt or otherw se
di scl ose the information. An Agency may not conduct or
sponsor, and a person is not required to respond to, a
collection of information unless it displays a currently
valid OVMB control nunber. The OMB control nunbers for EPA's
regul ations are listed in 40 CFR part 9 and 48 CFR
Chapt er 15.

E. Unf unded Mandat es Ref or m Act

Today's action inposes no costs on State or | ocal
governnments and no costs on Tribal governnents, except those
t hat happen to own or operate sources that are subject to
this rule, as noted below. This rule establishes the
Agency's approach to issuing permts to sources in Indian
country and elimnates the proposed requirenent that Indian
Tribes establish their jurisdiction prior to EPA
adm ni stering the Federal operating permts programin
| ndi an country.

The EPA has estimated in the | CR docunent that the
Federal operating permts programrule pronulgated in July
1996 woul d cost the private sector $37.9 mllion per year.
See 61 FR 34202, 34228 (July 1, 1996). |In the ICR EPA
estimates costs based on sources that woul d be subject to
part 71 permtting requirenments in eight States but

overestimates the nunber of these sources for purposes of
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sinplifying the analysis. See 61 FR 34202, 34227 (July 1,
1996). The overestimate of the nunber of sources is nearly
as large as the nunber of new sources covered by today's
rule. Consequently, EPA believes today's rule would
increase the direct cost of the part 71 rule for industry to
$38.3 million. This estimate is based on the average cost
of conpliance per source and the nunber of sources in Indian
country that were not accounted for in the original
esti mat e.

The EPA believes that four Tribal governnments may own
or operate sources that could be subject to today’'s rule.
The EPA estimates the conpliance cost for these governnents
woul d be $18, 425 per source or $73,700 for the four sources
owned by Tri bal governnents.

The EPA has determ ned that today's action does not
contain a Federal mandate that may result in expenditures of
$100 million or nore for State, local, and Tri bal
governnments, in the aggregate, or the private sector, in any
1 year. Therefore, the Agency concludes that it is not
requi red by section 202 of the Unfunded Mandat es Reform Act
of 1995 to provide a witten statenent to acconpany this

regul atory action.
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F. Subm ssion to Congress and the General Accounting

Ofice

The Congressional Review Act, 5 U. S.C. 8801 et seq., as
added by the Smal| Busi ness Regul atory Enforcenent Fairness
Act of 1966, generally provides that before a rule nay take
effect, the agency pronmulgating the rule nust submt a rule
report, which includes a copy of the rule, to each House of
the Congress and to the Conptroller CGeneral of the United
States. The EPA will submit a report containing this rule
and other required information to the U S. Senate, the U. S.
House of Representatives, and the Conptroller General of the
United States prior to publication of the rule in the

Federal Register. This rule is not a "najor rule" as

defined by 5 U S.C. 8804(2).

G Executive Order 13045

Executive Order 13045 “Protection of Children from
Environmental Health Risks and Safety R sks” (62 FR 19885,
April 23, 1977) applies to any rule that: (1) is determ ned
to be “economcally significant” as defined under Executive
Order 12866, and (2) concerns an environnental health or
safety risk that EPA has reason to believe may have a
di sproportionate effect on children. |If the regulatory
action nmeets both criteria, the Agency nust evaluate the
environmental health or safety effects of the planned rule

on children, and explain why the planned regulation is
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preferable to other potentially effective and reasonably
feasible alternatives considered by the Agency.
This final rule is not subject to E.O 13045 because it
is not an economcally significant rule as defined by E. O
12866 and because it does not involve decisions based on
environmental health risks or safety risks.

H. Executive Order 12875: Enhanci ng

| nt ergovernnental Partnership

Under Executive Order 12875, EPA may not issue a
regulation that is not required by statute and that creates
a mandate upon a State, local or Tribal governnment, unless
t he Federal governnment provides the funds necessary to pay
the direct conpliance costs incurred by those governnents or
EPA consults with those governnents. |f EPA conplies by
consul ting, Executive Order 12875 requires EPA to provide to
the Ofice of Managenent and Budget a description of the
extent of EPA's prior consultation wth representatives of
affected State, local and Tribal governnents, the nature of
their concerns, any witten conmmunications fromthe
governnents, and a statenent supporting the need to issue
the regulation. In addition, Executive Oder 12875 requires
EPA to devel op an effective process permtting el ected
officials and other representatives of State, |ocal and

Tribal governnments “to provide nmeaningful and tinely
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i nput in the devel opnent of regulatory proposals containing
significant unfunded mandates.”

The EPA has concluded that this rule will create a
mandate on tribal governments that happen to own or operate
sources that are covered by the rule and that the Federal
governnment will not provide the funds necessary to pay the
direct costs incurred by such Tribal governnents in
conplying with the nmandate. The EPA believes that there are
just four sources owned by Tribal governnents that wll be
subject to this rule and that nust submt permt
applications and obtain part 71 permts. |In developing this
rule, EPA consulted with Tribal governnents to enable them
to provide neaningful and tinely input in the devel opnent of
this rule. Prior to the publication of the 1995 proposal,
EPA shared a sunmary of the draft proposal and solicited
i nput from attendees at a national Tribal environnental
conference, as well as from approxi mately 300 Tri bal
| eaders. The EPA mailed the 1995 and 1997 proposal s and
fact sheets to Tribal |eaders, encouraging Tribal comrent on
t he proposal s. I n addition, EPA discussed the proposed
rul emaki ng and sought input fromEPA s Tribal Operations
Comm ttee, conposed of Tribal |eaders as well as EPA
manager s.

Tri bes were generally very supportive of the rule and

EPA's interpretation of the CAA on the issues of Federal
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authority and Tribal authority to regulate air quality in
| ndi an country. The issues raised by Tribal commenters did
not relate to the mandate i nposed by this rule on Tri bal
governnents that own or operate sources subject to the rule.
The maj or concerns expressed by Tribes related to the need
for technical assistance to develop their own permt
prograns and the need to receive notice of permtting
actions that affect Tribal air quality. Tribes requested
that EPA work directly with Indian tribal governnents in a
governnment -t o- governnment rel ationship in establishing the
scope of and adm nistering the program O her concerns were
related to the effect of the rule on Tribal sovereignty and
econom ¢ devel opnent .

The EPA continues to provide technical assistance and
training for Tribes to develop their own prograns and is
commtted to involving Tribes in the adm nistration of the
Federal program on a governnent-to-governnment basis unti
Tri bes have devel oped their own operating permt prograns.
The EPA believes that the rule’s approach to jurisdictional
i ssues is supportive of Tribal sovereignty and that the rule
IS necessary in order to protect air quality in Indian

country, absent Tribal permts prograns.
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Executive Order 13084: Consultation and

Coordi nation with I ndian Tribal Governnents

Under Executive Order 13084, EPA may not issue a
regul ation that is not required by statute, that
significantly or uniquely affects the communities of Indian
Tribal governnents, and that inposes substantial direct
conpliance costs on those conmmunities, unless the Federal
gover nnment provides the funds necessary to pay the direct
conpliance costs incurred by the Tribal governnents or EPA
consults with those governnents. |f EPA conplies by
consul ting, Executive Order 13084 requires EPA to provide to
the Ofice of Managenent and Budget, in a separately
identified section of the preanble to the rule, a
description of the extent of EPA's prior consultation with
representatives of affected tribal governnents, a sunmary of
the nature of their concerns, and a statenent supporting the
need to issue the regulation. In addition, Executive Oder
13084 requires EPA to devel op an effective process
permtting elected and other representatives of Indian
tribal governnments “to provide neaningful and tinmely input
in the devel opnent of regulatory policies on matters that
significantly or uniquely affect their communities.”

The EPA believes that four Tribal governnments nmay own
sources that could be subject to today’ s rule and that

consequently the rule would at nost affect four of the nore
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than 500 federally recognized Tribal governnments or fewer
than 1 percent of those governnents. The EPA estimates that
the conpliance cost for sources subject to this rule is
$18, 425 per source or $73,700 for the four sources owned by
Tribal governnments. The EPA therefore concludes that this
rul e does not inpose substantial direct conpliance costs on
communities of Tribal governnents. Notw thstanding, EPA has
t aken nunerous steps to involve representatives of Tri bal
governnments in the devel opnent of this rule. The EPA' s
consul tation, the nature of the governnents’ concerns, and
EPA' s position supporting the need for this rule are
di scussed above in the preanble section that addresses
conpliance with Executive Order 12875.

J. Nat i onal Technol ogy Transfer and Advancenent Act

Section 12(d) of the National Technol ogy Transfer and
Advancenent Act of 1995 (NTTAA) directs all Federal agencies
to use voluntary consensus standards instead of governnent-
uni que standards in their regulatory activities unless to do
so woul d be inconsistent with applicable |aw or ot herw se
inpractical. Voluntary consensus standards are technical
standards (e.g., material specifications, test nethods,
sanpling and anal ytical procedures, business practices,
etc.) that are devel oped or adopted by one or nore voluntary
consensus standards bodi es. Exanples of organizations

general ly regarded as voluntary consensus standards bodies
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i nclude the American Society for Testing and Materials

(ASTM, the National Fire Protection Association (NFPA), and

the Society of Autonotive Engineers (SAE). The NTTAA

requi res Federal agencies |like EPA to provide Congress,

t hrough OVB, with explanati ons when an agency decides not to

use avail abl e and applicabl e voluntary consensus standards.
This action does not involve any new techni cal

standards or the incorporation by reference of existing

techni cal standards. Therefore, consideration of voluntary

consensus standards is not relevant to this action.

Li st of Subjects 40 CFR Part 71

Qperating permts, Indian Tribes, air pollution

control, environnmental protection.

Dat e Carol M Browner
Adm ni strat or

Billing Code: 6560-50-P
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For the reasons set out in the preanble, title 40,
chapter | of the Code of Federal Regulations is anended as
set forth bel ow.
Part 71--[ Arended]

1. The authority citation for part 71 continues to
read as foll ows:

Authority: 42 U S. C. 7401 et seq.
Subpart A--[ Arended]

2. Section 71.2 is anended by revising paragraphs (1)
and (2) of the definition of “affected State” and by addi ng
the definition of "Indian country" as foll ows:

8§ 71.2 Definitions

* * * * *

Affected States are:

(1) Al States and areas within Indian country subject
to a part 70 or part 71 programwhose air quality nmay be
affected and that are contiguous to the State or the area
Wi thin Indian country in which the permt, permt
nmodi fication, or permt renewal is being proposed; or that
are within 50 mles of the permtted source. A Tribe shal
be treated in the sane manner as a State under this
paragraph (1) only if EPA has determned that the Tribe is
an eligible Tribe.

(2) The State or area within Indian country subject to

a part 70 or part 71 programin which a part 71 permt,
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permt nodification, or permt renewal is being proposed. A
Tribe shall be treated in the same manner as a State under
this paragraph (2) only if EPA has determ ned that the Tribe
is an eligible Tribe.

* * * * *

| ndi an_country neans:

(1) Al land within the limts of any Indian
reservation under the jurisdiction of the United States
government, notw thstandi ng the issuance of any patent, and
i ncluding rights-of-way running through the reservation;

(2) Al dependent Indian communities within the
borders of the United States whether within the original or
subsequently acquired territory thereof, and whether within
or wthout the limts of a State; and

(3) Al Indian allotnments, the Indian titles to which
have not been extingui shed, including rights-of-way running
t hrough t he sane.

* * * * *

3. Section 71.3 is anended by addi ng paragraph (e) as
fol |l ows:

(e) An owner or operator of a source may submt to the
Adm nistrator a witten request for a determ nation of
applicability under this section.

(1) Request content. The request shall be in witing

and i nclude identification of the source and rel evant and
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appropriate facts about the source. The request shall neet
the requirenents of section 71.5(d).

(2) Timng. The request shall be submtted to the
Adm nistrator prior to the issuance (including renewal) of a
permt under this part as a final agency action.

(3) Submission. Al submttals under this section
shal |l be nmade by the responsible official to the Regi onal
Adm ni strator for the Region in which the source is | ocated.

(4) Response. The Admnistrator will issue a witten
response based upon the factual submttal neeting the
requi renents of paragraph (e)(1) of this section.

4. Section 71.4 is anended by revising paragraph (a)

i ntroductory text, revising paragraph (b), revising
paragraph (f), revising paragraph (h), revising paragraph
(i) introductory text, and revising paragraph (j), to read
as foll ows:

§ 71.4 Program i npl enent ati on

(a) Part 71 prograns for States. The Adm nistrator
will admnister and enforce a full or partial operating
permts programfor a State (excluding Indian country) in
the foll ow ng situations:

* * * * *

(b) Part 71 prograns for Indian country. The

Adm nistrator wll adm ni ster and enforce an operating

permts programin Indian country, as defined in 8§ 71. 2,
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when an operating permts programwhich neets the
requirenents of part 70 of this chapter has not been
explicitly granted full or interimapproval by the
Adm ni strator for Indian country. For purposes of
adm nistering the part 71 program EPA will treat areas for
whi ch EPA believes the Indian country status is in question
as Indian country.

(1) [Reserved]

(2) The effective date of a part 71 programin Indian
country shall be [insert date 30 days follow ng publication
of this rul emaking].

(3) Notw thstandi ng paragraph (i)(2) of this section,
within 2 years of the effective date of the part 71 program
in Indian country, the Adm nistrator shall take final action
on permt applications frompart 71 sources that are
submtted within the first full year after the effective
date of the part 71 program
* * * * *

(f) Use of selected provisions of this part. The
Adm nistrator may utilize any or all of the provisions of
this part to admnister the permtting process for
i ndi vi dual sources or take action on individual permts, or
may adopt, through rul emaking, portions of a State or Tri bal
permt programin conbination with provisions of this part

to adm nister a Federal programfor the State or in Indian
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country in substitution of or addition to the Federal
program ot herwi se required by this part.
* * * * *

(h) Effect of limted deficiency in the State or
Tribal program The Adm ni strator may adm ni ster and
enforce a part 71 programin a State or within Indian
country even if only limted deficiencies exist either in
the initial programsubmttal for a State or eligible Tribe
under part 70 of this chapter or in an existing State or
Tribal programthat has been approved under part 70 of this
chapter.

(i) Transition plan for initial permts issuance. |If
a full or partial part 71 program becones effective in a
State or within Indian country prior to the issuance of part
70 permts to all part 70 sources under an existing program
t hat has been approved under part 70 of this chapter, the
Adm ni strator shall take final action on initial permt
applications for all part 71 sources in accordance wth the
following transition plan.

* * * * *

(j) Delegation of part 71 program The Adm ni strator
may pronulgate a part 71 programin a State or Indian
country and del egate part of the responsibility for
adm nistering the part 71 programto the State or eligible

Tribe in accordance with the provisions of § 71.10; however,
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del egation of a part of a part 71 programw || not
constitute any type of approval of a State or Tri bal

operating permts programunder part 70 of this chapter.

* * *

* * * * *

5. Section 71.8 is anended by revising the first
sentence of paragraph (a) and revising paragraph (d) as
fol |l ows:

8 71.8 Affected State revi ew

(a) Notice of draft permts. Wen a part 71 operating
permts program becones effective in a State or within
I ndian country, the permtting authority shall provide
notice of each draft permt to any affected State, as
defined in 8 71.2 on or before the tinme that the permtting
authority provides this notice to the public pursuant to
8§ 71.7 or 71.11(d) except to the extent 8 71.7(e)(1) or (2)

requires the timng of the notice to be different.

* * *

* * * * *

(d) Notice provided to Indian Tribes. The permtting
authority shall provide notice of each draft permt to any
federally recognized Indian Tribe (1) whose air quality may
be affected by the permtting action and is in an area

contiguous to the jurisdiction in which the part 71 permt
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is proposed, or (2) is within 50 mles of the permtted
sour ce.
6. Section 71.9 is anmended by addi ng paragraph (p) as
fol | ows:

§ 71.9 Pernmit fees

* * * * *

(p) The permtting authority may reduce any fee
requi red under paragraph (c) for sources that are located in
areas for which EPA believes the Indian country status is in
guestion and that have paid permt fees to a State or | ocal
permtting authority that has asserted CAA regul atory
authority over such areas under col or of an EPA-approved
part 70 program Upon application by the source, the part
71 fee may be reduced up to an anount that equals the
di fference between the fee required under paragraph (c) and
the fee paid to a State or local permtting authority. The
fee reduction will cease if the area in which the source is
| ocated is later determ ned to be Indian country.

7. Section 71.11 is anended by addi ng paragraph
(1)(7) as foll ows:

8§ 71.11 Adm nistrative record, public participation, and

adnm ni strative review

* * * * *
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(1) = * *
(7) Notice of any final agency action regarding a
Federal operating permt shall pronptly be published in the

Federal Reqi ster.

* * * * *



