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SUMVARY

The O fice of Inspector General (O G has conpleted a review
to determ ne conpliance with federal regulations in awarding a
contract for the pronotion of econom c recovery, reformand
sustained growh in Iraq to BearingPoint, Inc. of MLean,
Vi rgini a.

The O G determned that the U S. Agency for Internationa
Devel opment (USAID), in nmaking its award to Beari ngPoint, conplied
wi th applicable federal regulations except for requirenents to
docunment and explain for the significant appearance of conflict of
interest issues. The extensive involvenent of BearingPoint in
USAI D s devel opnent of this programcreates the appearance of
unfair conpetitive advantage and we have concl uded that USAID did
not document and explain how this issue was resol ved before
proceeding with the award.

In addition, we are recommendi ng that security costs be
standardi zed in cost proposals for lraq procurenments because these
costs are difficult for the offerors—er USAID—+o0 accurately
estimate. The wide disparity in proposed security costs of the
two bidding firns in this procurenent may have inpacted on which
firmwas selected for the contract. However, USAID nade no revi ew
or analysis of these costs.
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BACKGROUND

USAI D awarded ten contracts in an initial round of
procurenents for reconstruction activities in lraq. These ten
contracts, estinmated to cost a total of $1.5 billion, include
awards for econom c reform personnel support, seaport
adm ni stration, |ocal governance, education, infrastructure
reconstruction, nonitoring and eval uation, health, airport
adm ni stration and agriculture. |In addition to these ten
contracts, USAID has al so awarded grants, cooperative
agreenents, and interagency agreenents.

On January 16, 2003, the O fice of the USAI D Adm ni strator
aut hori zed expedited acquisition and assi stance procedures for
activities and progranms in response to the crisis in the Near
East. This approval allowed USAID to award t hese contracts
using other than full and open conpetition requirenents as is
aut hori zed under 40 USC 474. This statutory authority requires
t he awarded contracts to be supported by witten justifications
and approval s as described in the Federal Acquisition Regulation
(FAR). This statutory authority also requires that agencies
shall request offers fromas many potential sources as is
practicabl e under the circunstances.

Because it reportedly had just over one nonth to award a
contract, USAID initially intended to award this contract on a
sol e source basis to BearingPoi nt +he predom nant firm used by
USAI D for econom c reformprograns. FromJanuary into May 2003,
the statenment of work (SOW and estinmated budget for this contract
were revised nunmerous tines as officials of USAID, other
gover nment agencies, and the Coalition Provisional Authority (CPA)
revi sed programrequirenents and debated whi ch governnent entity
woul d ultimately manage the program In April 2003, USAID
officials revised their plan to use sole source to instead hold a
l[imted conpetition for the award and gi ve BearingPoint a snall er
separate sole source contract to performassessnents and |imted
work in lrag related to the program On May 20, 2003, USAID
decided to proceed only with a limted conpetition for one
contract for the entire program

From January into May 2003, officials of USAID s Bureau for
Asia and Near East (ANE) had worked directly with BearingPoint on
creating an SONfor this award based on the assunption it woul d be
given a sole source award. According to the nenorandum of
negoti ation, 16 versions of the SOWand budget were prepared
during these nonths. USAID contracting officials consulted with
USAID s Ofice of CGeneral Counsel (G0 on how they coul d proceed



with the conpetition and still include BearingPoint as a
conpetitor.

GC recommended that USAID revert back to its original SOW
(free of BearingPoint input) and provide all potential bidders
with four weeks to prepare their proposals. GC s opinion was
that this would provide “substantial fairness”! and an
“adequately level playing field” to overcone any advant age
recei ved by one bidder having famliarity with a SONfor a
| onger period of tinme than the other potential contractors.

On May 28, 2003, USAID issued a draft Request for Proposa
(RFP) to ten prospective offerors to bid on the contract for
Iraq economc reformactivities. The RFP, issued on June 6,
2003, provided a deadline of June 30, 2003 for responses.

Al t hough only two proposals were received, seven of the ten
firms invited to bid were represented in the proposals as either
prime contractors or subcontractors.

On July 24, 2003, USAID awarded BearingPoint a Cost-Pl us-
Fi xed-Fee level of effort termcontract for approximtely $79.6
mllion. 1In addition to this base year anount, the contract
al so provides for two option years for approxi mately $160.6
mllion.

REVI EW RESULTS

I n our opinion, USAID conplied with applicable federa
regul ati ons except for requirenments to docunent and explain the
appearance of conflict of interest issues. The extensive
i nvol venment of BearingPoint in USAID s devel opnent of this program
creates the appearance of unfair conpetitive advantage and we have
concl uded that USAID did not adequately docunment and expl ai n how
this issue was resol ved before proceeding with the award.

Al so, security costs should be standardi zed in cost proposals
for Iraq procurenments because these costs are difficult for the
of ferors—er USAID—+o0 accurately estimate. USAI D nade no revi ew or
anal ysis of the wide disparity in proposed security costs of the
two bidding firns which may have inpacted on which firmwas
sel ected for the contract.

1 FAR 1.102-2(c)(3) states that “The Government shall exercise discretion, use
sound busi ness judgnent, and conply with applicable |aws and regulations in
dealing with contractors and prospective contractors. All contractors and
prospective contractors shall be treated fairly and inpartially but need not
be treated the sane.”



Appearance of unfair conpetitive advant age

FAR 9.504 instructs contracting officers to “ldentify and
eval uate potential organizational conflicts of interest as early
in the acquisition process as possible; and avoid, neutralize, or
mtigate significant potential conflicts before contract award.”
FAR 9.505-2(b)(1) states that a contractor that prepares or
assists in preparation of a work statement to be used in
conpetitively acquiring a systemor services nay not provide the
services if it “provides material |eading directly, predictably,
and without delay to such a work statenent.” FAR 9.505-2(b)(2)
further states that “Agencies should normally prepare their own
work statenments ...To overcone the possibility of bias, contractors
are prohibited fromsupplying a systemor services acquired on the

basis of work statenents growi ng out of their services ..

Beari ngPoi nt’ s extensive involvenent in the devel opnent of
the lraq econom c reform program creates the appearance of unfair
conpetitive advantage in the contract award process. After
review ng contract files and interview ng USAID officials and
representatives of both bidding contractors we have concl uded t hat
USAI D di d not adequately docunent and expl ain how t he appear ance
of an unfair conpetitive advantage was resol ved. The appearance
of an unfair conpetitive advantage can create doubt in the
integrity of the procurenent process for this award. Areas of
concern are described bel ow

It is unclear exactly what contributions BearingPoint made to
t he SOW and program budget estinmates. ANE bureau officials did
not retain correspondence or e-mail comunications to or from
Beari ngPoint to indicate what input the contractor provided to the
initial 16 versions or any version of the SOWN and program budget
estimates during the nonths when BearingPoint was actively and
extensively working with USAID. Wthout a record of the
correspondence and conmuni cation, it is difficult to assess
whet her the SOWN eventually used by USAIDis free of BearingPoint’s
substantial input or did not grow out of their services.

Beari ngPoi nt’ s invol venent with program desi gn invol ved nore
than just early access to the SON As reported by USAI D
of ficials, BearingPoint held extensive conversations with USAID
of ficials concerning the program and woul d have had the
opportunity to obtain USAID officials’ views on various technical
approaches, preferences, and other areas that may not have been
articulated in the SON BearingPoint also had the opportunity to
begi n devel opi ng subcontracting alliances with other firns,
sel ecting key personnel, and possibly having some of these



personnel choices vetted or reviewed by USAID. ANE officials
created or retained no docunentation concerning their neetings and
verbal contacts with BearingPoint officials. The conpeting firm
had no sim | ar access to USAID officials when preparing its
proposal. In internal correspondence, USAID officials concede
Beari ngPoi nt had a “leg up” on other bidders because of its
ability to have already worked on preparing a proposal and putting
a team t oget her

Al so, BearingPoint received authorization to incur pre-
contract costs on April 25, 2003—primarily for key personnel to
attend chem cal / bi ol ogi cal / radi oacti ve/ nucl ear (CBRN) training and
rel ated costs. Wth key personnel already having received
mandatory training for work in lraq and ready for inmmedi ate
depl oynent, Beari ngPoi nt had anot her advantage in the conpetition.

Finally, a draft RFP was issued 33 days before proposals were
due, giving the contractors the four weeks of preparation time
recomrended by GC. However, Anendnent No. 1 to the RFP was issued
to the contractors only one week before the closing date.

Amendnment No. 1 contained a substantial anount of information
necessary for preparation of a contractor’s technical and cost
proposal s including the | evel of effort, plug cost figures, and
answers to 70 questions provided earlier by the contractors
covering a w de range of technical, cost, and |ogistical topics
Al | owi ng conpetitors one week to conplete their proposals after
recei ving this anendment does not appear to be giving the
contractors adequate tinme to respond.

Lack of docunentation in contract files

FAR 9.504 (d) states that “The contracting officer’s judgnent
need be formally docunmented only when a substantial issue
concerni ng potential organizational conflict of interest exists.”
FAR 9.506 (b) states that “If the contracting officer decides that
a particular acquisition involves a significant potential
organi zati onal conflict of interest, the contracting officer
shal |, before issuing the solicitation, submt for approval to the
chief of the contracting office a witten analysis, including a
recommrended course of action for avoiding, neutralizing, or
mtigating the conflict ..

The appearance of unfair conpetitive advantage in this
procurenent i s hei ghtened because O fice of General Counsel (GO
and O fice of Procurenent (MOP) officials did not retain or
create docunentation of their actions to allow i ndependent review
of whether an unfair conpetitive advantage exi sted or how USAI D



addressed this issue. There are no notes or summaries in the
contract files of the discussions anong USAID officials on

possi ble conflict of interest/unfair conpetitive advantage issues
or how they planned to resolve such issues. There is no
docunentati on or correspondence fromGCin the contract files
regarding its understanding of the situation that existed, its
position or advice on the issue, or howits input was relayed to
USAI D officials working on the procurenent. The nmenorandum of
negotiation is silent regarding a potential conflict of interest,
how it was handl ed or resolved, or that GC was consulted.

The | ack of docunentation in the contract files concerning
this issue is particularly inportant because this is one of the
| argest procurenents ever handl ed by USAID and the award was nade
during a period of intense outside scrutiny. MOP needs to
address all aspects of the appearance of an unfair conpetitive
advant age and conpl etely docunent its actions and concl usions in
t he contract files.

RECOMVENDATI ON No. 1:

The O fice of Inspector CGeneral recommends that the

O fice of Procurement (M OP) issue instructions to USAID
technical offices and its contracting officers rem nding
them of the need to restrict contacts wth contractors
sel ected to receive a sole source award until a contract
has actually been signed. If this is unavoidable,
contacts with contractors—and any work products prepared
by themshould be fully docunented to allow effective
mtigation of the appearance of an unfair conpetitive
advant age shoul d the award be subsequently opened to
conpetition.

RECOMVENDATI ON No. 2:

The O fice of Inspector General recomends that the
Ofice of Procurenment (MOP):

a. docunent its contract files concerning the actions it
took with regards to addressing the appearance of an
organi zational conflict of interest; and

b. determ ne whether an unfair conpetitive advantage
existed for this award and whether it was properly
mtigated, or if the contract should be cancelled and
reconpet ed.



M OP officials stated that they believed BearingPoint had
only a conpetitive advantage (such as an i ncunbent firm woul d
have) rather than an unfair conpetitive advantage. |In addition,
M OP pointed out that by followng GC s advice to (1) use an SOW
devoi d of any substantive input from BearingPoint, and (2) provide
anple tine to prepare a proposal, any perception of unfair
conpetitive advantage was mtigated. MOP officials stressed that
this procurenent was heavily influenced by factors outside the
procurenent process and that M OP did everything it could to
ensure an open and fair conpetition within limted tinme franes and
a war situation.

To avoid simlar situations in the future, Recommendation No.
1 calls for a different approach in working with contractors
designated to receive sole source awards until USAID has actually
signed a contract.

Regarding this specific award, the O G believes there was the
appearance of unfair conpetitive advantage and insufficient action
taken to mtigate this appearance. The O G understands the tine
pressures and external factors USAID and M OP were dealing with
regarding this procurenent; however, we believe the requirenents
of the FAR take precedence. Wthout docunentation of contacts
with BearingPoint, it is difficult to denonstrate that the fina
SOV was free of substantial BearingPoint input. Allow ng
Beari ngPoint to actively assist USAID over a period of several
weeks in preparing for a programof this size and inportance—

W thout a contract or reportedly the promse of a contract—adds to
t he appearance of unfair conpetitive advantage.

In response to Recommendation No. 2 in our draft report, MOQOP
prepared an addendumto its nenorandum of negoti ation that
recounts details of its handling of the appearance of a conflict
of interest and the actions taken by MOP to address this. In
addition, GC provided tw subsequent E-mails that described and
docunented its earlier participation and counsel regarding the
issue. Gven the passage of tine and the |ack of contenporary
docunent ati on preparation during the procurenent process, M OP and
the GC actions to docunent the files after the fact were the only
alternative to address the deficiency.

The O G does not believe that the docunmentation provided 6
mont hs after the fact establishes that an unfair conpetitive did
not exist. Therefore, the O G continues to believe that there
shoul d be further deliberations of the circunstances surroundi ng
the USAID s efforts to mtigate the appearance of an unfair



conpetitive advantage, and take any additional actions as a result
of the deliberations.

Security costs should be standardi zed
in cost proposals for lrag procurenents

FAR 15. 404- 1(d) describes cost realismanalysis as “the
process of independently review ng and eval uati ng specific
el ements of each offeror’s proposed cost estinmate to determ ne
whet her the estimated proposed cost elenents are realistic for the
work to be perforned; reflect a clear understanding of the
requi renents; and are consistent with the uni que nmet hods of
performance and materials described in the offeror’s technical
proposal .” FAR 15.404-1 (d)(2) states “Cost realism anal yses
shal | be performed on cost reinbursenent contracts to determ ne
t he probable cost of performance for each offeror. The probabl e
cost may differ fromthe proposed cost and should reflect the
CGovernnent’s best estimate of the cost of any contract that is
nost likely to result fromthe offeror’s proposal. The probable
cost shall be used for purposes of evaluation to determ ne the
best val ue.”

Primarily due to the need to quickly award the contract,
USAID s cost realismanalysis for this contract did not include an
assessnent of the contractors’ security costs. Wthout such an
assessnent it would be difficult to conpare the two proposals and
may have had an inpact on which firmwas selected for the
contract.

Amendnment No. 1 to the RFP issued on June 21, 2003 provi ded
answers to several questions posed by the contractors. In
response to an inquiry about security costs, USAID responded “Such
costs are eligible for reinbursenent in accordance with standard
rules. Contractors are expected to provide their own security.”
The amendnent al so provi ded several “plug” figures to be used in
preparing the cost proposals, but none of these “plugs” directly
addresses or incorporates security costs.

I n accordance with instructions, both bidding firns included
provisions for security in their technical proposals—targely by
hiring experienced firnms to handle their security details. The
techni cal proposals of both firnms indicated their security firns
woul d have a large staff available on the ground in Iraq to
provide security. The technical panel expressed satisfaction with
t hese arrangenents.



Both bidding firns included security costs as part of their
cost proposal s al though not presented consistently for easy
conmparison. The cost proposals were reviewed by the contracting
officer with the assistance of the Ofice of Procurenent’s
Contract Audit Managenent Branch (M OP/ PS/CAM . Several questions
were raised on itens in both proposals, however, no questions or
concerns were raised concerning the two firnms’ security costs.

M OP officials point out that the short tinmeframe for awarding the
contract did not allow for nore than a few days to review the cost
proposals and M OP/PS/CAM s report stated that “due to tine
constraints, a cursory review was agreed upon.”

The security aspect of the contract is a significant piece of
t he proposals and, in our opinion, the wide disparity in security
costs shoul d have been reviewed nore closely. The differences in
proposal s raise the issue as to whet her the proposal s incl uded
costs consistent wwth the firns’ technical presentations for
security and were realistic for the security requirenents. In
this case it is particularly significant because the difference in
techni cal scores and pricing between the two conpeting firnms was
extrenely cl ose.

RECOVMENDATI ON No. 3:

The O fice of Inspector General recommends that when
requesting proposals for future awards in Iraq, the

O fice of Procurenent (M OP) provide solicitation
instructions that will allow for adequate docunentation
to properly evaluate the contractors’ proposed security
costs.

In response to Recommendation No. 3, MOP stated it would
include additional security details in future Irag procurenents as
wel |l as structuring future solicitation instructions to allow
proper eval uation of security costs.

Pl ease provide us wthin 15 days information related to
actions planned or taken to inplenent reconmendations contained in
this report. W appreciate the courtesies extended to the QG
staff on this review.
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