OFFICE OF INSPECTOR GENERAL

January 27, 2004

VEMORANDUM

TO Acting AA/ ANE, Cordon West
M OP, Tinothy T. Beans

FROM AlG A, Bruce N. Crandlemre /s/

SUBJECT: USAID s Conpliance wth Federal Regul ations in Awardi ng
the Iraq Seaport Assessnent and Qperation Contract
(Al d A Menor andum 04-004)

SUMVARY

The O fice of Inspector General (O G has conpleted a review
to determ ne conpliance with federal |aws and regul ations in
awardi ng the contract for Iraq seaport assessnent and operation
activities to SSA Marine, fornmerly known as Stevedoring Services
of Ameri ca.

The O G determ ned that the U S. Agency for International
Devel opnent (USAI D) conplied with applicable federal regul ations,
except for the need to docunment market research described in the
negoti ati on nmenor andum

In addition, at the request of the Adm nistrator in an Apri
14, 2003 nenorandumto the I nspector General, we were asked to
identify areas for inprovenent. Therefore, we are reporting that,
al though not an issue of non-conpliance with procurenent
regul ati ons, USAID changed the facilities clearance® requirenents
of the Request for Proposals (RFP) during the procurenent process.

1 Facilities clearance is the termused to illustrate that an investigati on has been

conduct ed of a conpany/organi zation, and that the entity and applicabl e enpl oyees have
been granted a security clearance. Executive O der 12829 established a National
Industrial Security Programto safeguard federal government classified information
that is released to contractors. Classified contractors are contractors that USAI D
has determ ned may need to have access to classified information or classified areas,
and, as a result, the contractor and their enployees need to have security clearances.
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BACKGROUND

USAI D awarded ten contracts in an initial round of
procurenents for reconstruction activities in Iraq. These ten
contracts, estimated to cost a total of $1.5 billion, include
awar ds for econom c governance, personnel support, seaport
adm ni stration, |ocal governance, education, infrastructure
reconstruction, nonitoring and eval uation, health, airport
adm nistration and agriculture. |In addition to these ten
contracts, USAID has al so awarded grants, cooperative
agreenment s, and interagency agreenents.

On January 16, 2003, the Ofice of the USAI D Adm ni strat or
aut hori zed expedited acquisition and assi stance procedures for
activities and programs in response to the crisis in the Near
East. This approval allowed USAID to award contracts using
ot her than full and open conpetition requirenents as authorized
under 40 USC 474. This statutory authority requires the awarded
contracts to be supported by witten justifications and
approval s as described in the Federal Acquisition Regulation
(FAR). This statutory authority also requires that agencies
shall request offers fromas many potential sources as is
practicabl e under the circunstances.

USAI D exercised this authority on February 12, 2003 and
i ssued an RFP to three prospective contractors to bid on the
contract for assessing the needs of and operating a seaport in
lraq. The firnms were given until February 24, 2003 to respond
to the RFP. Two firns submtted proposals in response to the
RFP. USAID issued a letter contract to SSA Marine on March 7,
2003 before signing the final cost-plus-fixed-fee |evel of
effort contract on April 8, 2003 for approximately $4.8 mllion.
The contract performance period is for one year with no option
years.

REVI EW RESULTS

The O G revi ewed USAI D docunentation and interviewed USAI D
officials and representatives of SSA Marine to determ ne the
events that took place and deci sions nade supporting the award of
the contract. USAID conplied with regulations in naking the
awar d, except for the need to docunent nmarket research descri bed
in the negotiation menorandum Al so, although not an issue of
non-conpliance with procurenent regulations, the O G noted that
USAI D changed the facilities clearance requirements of the RFP
during the procurenent process.



Mar ket Research Support Needs to Be Docunent ed

FAR 10.002(e) states “Agencies should docunent the results
of market research in a manner appropriate to the size and
conplexity of the acquisition.” 1In addition, FAR 6.301(d)
requires that “when not providing for full and open conpetition,
the contracting officer shall solicit offers fromas many
potential sources as is practicable under the circunstances.”
There was no docunentation in the contract files of the market
research perforned to support the above, other than a bri ef
sumary in the negotiation nmenmorandum  Considering the conpl ex
nature of the seaport assessnent and operation contract and the
hi gh ri sk environnent in which the contract will be perforned,
the O G believes this acquisition nerited at | east sone detail ed
docunent ati on of steps taken during market research in addition
to the summary included in the negotiation nmenorandum

The nmenorandum of negoti ati on descri bes research perforned
by the contract specialist to assess potential contractors.
According to the negotiation neno and O fice of Procurenent
(MOP) officials, the source Iist of potential contractors was
reviewed with the Maritinme Adm nistration and was based upon
i ndustry information regardi ng conpani es performng simlar
contracts in the United States and overseas. The only
di scussi on of market research in the negotiation nmenorandum
st at es,

“The proposed action is only offered to those
contractors deened capabl e and responsible by the
contracting officer to assess, nanage and operate

a port for this agency. The source list of
pot enti al contractors was reviewed wth the
Maritime Adm nistration, and is based upon
i ndustry i nformation regar di ng conpani es

performng simlar contracts in the United States
and overseas.”

However, USAID representatives fromMOP were not able to
provi de docunentation to support the market research descri bed
in the negotiation nmenorandum

A simlar finding and recomendation relating to the |ack
of market research docunentation was presented in our reviews of
t he education sector contract award (Al G A Menorandum 03-001
i ssued June 6, 2003) and the airport admnistration contract
award (Al G A Menorandum 04- 003). Because action is being taken



to i nplenment the recomrendation, the OGis not making an
addi ti onal recommendation in this report.

Responding to our finding that market research needs to be
docunented, M OP said that they listed, in the negotiation
menor andum the agency that was contacted, but did not |list the
nane and phone nunber of the person contacted. W agree that
this informati on was included in the negotiation nenorandum
However, there was no other information or docunentation in
USAID s files regarding its market research. G ven the size and
conplexity of this acquisition, we believe such docunentation
shoul d have been included in the files.

@Qui dance Needed on Facilities
Cl earance Requirenents

At the tinme the RFP was issued, USAID determ ned that the
seaport assessnent and operation contract would require a
facilities clearance. After selecting SSA Marine, USAID
di scovered that the firmdid not have the requisite facilities
cl earance. M OP consulted with Asia and Near East Bureau (ANE)
officials in Washington and Iraq, as well as with the Ofice of
Security. ANE then decided that, because hostilities had
al ready commenced, the facilities clearance was no | onger
necessary. Therefore, the requirenent was not included in the
final contract. USAID officials stated that the procurenent
process was not inpaired by this change.

On April 25, 2003 the O G issued a nenorandum on the
deletion of the facilities clearance requirenment fromthis
contract. That menorandum cont ai ned two recomendati ons for
MOP to: 1) issue a policy directive to provide guidance to
procurenent officials on the requirenents for docunenting
contractor facilities clearances during the procurenent process,
and 2) ensure that when facilities clearance requirenents are
part of an RFP, the decision to go forward or delete the
requirement is made prior to selection. USAID has conducted
staff training to address the above recomendati ons. The
training was provided at an M OP bi weekly sem nar for al
Washi ngton staff in May 2003 and at the worldw de procurenent
conference for all contracting officers in January 2004.
However, M OP has not yet devel oped specific procedures
requiring contracting officers to verify, in the early stages of
the procurenent process, the facilities clearance |evel of the
bi dding contractor. USAIDis still in the process of taking
action on these recomendations, and as a result, we are not
maki ng an additional recommendation in this report.



W appreciate the courtesies extended to the O G staff on
this review, and we are continuing to exam ne other Iraq
contracts.
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