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01:21:06PM 1 PROCEEDINGS
UNI TED STATES DI STRI CT 01:21:06PM 2 COURTROOM DEPUTY: Please come to order and remain
FOR THE DI STRICT GF COLUMBI A orata1em 3 seated.
01:41:14PM 4 MR. GINGOLD: Good afternoon, your Honor.
ELQUI SE PEPI ON COBELL, et
al . 0L1:41:16PM 5 THE COURT: Good afternoon.
Plaintiffs, . Qvil Action 96-1285 01:41:16PM 6 DR. BRADFORD CORNELL, WITNESS FOR THE PLAINTIFFS, PREVIOUSLY
Ve . 01:41:16PM 7 SWORN
Washi ngton, D.C.
gﬁ(hfmrw Ze”ale’ ary I_“ggd‘;y’rr June 10, 2008 ovariem 8 DIRECT EXAMINATION
Def endant s . oratziem 9 BY MR. GINGOLD (continuing):
oarziem 10 Q. Dr. Cornell, you were asked to before by the Court before
T RPT F TRIAL AFTE SESSI ON orarzeem 11 the lunch recess to explain what effect you observed
BEFCRLE" :II'—ElIZE) S%BBES%QINE? ?&?TSO\‘ orarzoem 12 disbursement was with respect to 1926, | believe. Do you recall
APPEARANCES : oraraeem 13 that?
For the Plaintiffs: DENNI S G NGOLD, ESQ. ocazem 14 A, Yes, I do.
Law Offices of Dennis G ngold
%07 r1:-41|h Street, NW oaraiw 15 Q. What have you done in that regard?
nth Fl oor
\zlgghlgggl ?.?1218 D.C. 20005 ovarezem 16 A. 1 did the calculation.
ELLIOTT H LEVITAS, ESQ. oraraem 17 Q. And what is the result of your calculation?
WLLIAM E. DORRI'S, ESQ o o
Kilpatrick Stockton, LLP oraasem 18 A, $734 million in terms of the bottom line in 2008.
1100 Peachtree Street
Suite 2800 oarsiem 19 Q. If the observable disbursement in that document is correct?
Atlanta, Georgia 30309-4530
404-815- 6450 oaseem 20 A, Correct. The interest rates were a bit higher than 1
?EJIS:II::_'N GU|“ EEERESESQ orazoem 21 remembered, particularly in that 1907 period when they get above
Kil patrick Stockton, LLP ) ) o
607 14th Street, NW ovazosem 22 ten percent, so the compounding is quite important then.
Suite 900
\ashi ngton, D.C. 20005 ovazieem 23 MR. GINGOLD: In that regard, if this Court would
202-585- 0053
ovazarem 24 like, we can provide this Court and defendants with an Excel
APPEARANCES con't. on next page.
oraz2iem 25 version of what we are dealing with of Attachment A so
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APPEARANCES, con't.
01:42:27PM 1 calculations can be input. They would be linked and changes
01:42:32PM 2 could be made as a better or if better data is provided.
DAVID C. SMITH, ESQ.
DANIEL R. TAYLOR, JR., ESQ. 01:42:39PM 3 THE COURT: Well, I'm not asking for that now. But
Kilpatrick Stockton, LLP 4 thank
1001 West Fourth Street ouazaPM ank you.
Winston-Salem, North Carolina 27101 oesem 5 MR. GINGOLD: I'd like Plaintiffs' 41 to be back on
336-607-7392
01:42:54PM 6  the screen, please.
For the Defendants: ROBERT E. KIRSCHMAN, JR., ESQ.
JOHN WARSHAWSKY, ESQ. 01:42:54PM 7 BY MR. GINGOLD:
J. CHRISTOPHER KOHN, ESQ. . )
U.S. Department of Justice 01:43:05PM 8 Q. I'd like you to turn to pages -- first page four of the
1100 L Street, NW 01:43:12PM 9 Plaintiffs' 41, which is Attachment A, and I'd like you to look
Washington, D.C. 20005
202-307-0010 orazaoem 10 at the disbursement column. You have a yellow highlighted
JOHN STEMPLEWICZ, ESQ. ouazzsem 11 figure in the disbursement column from 1988 through 2002 on this
Senior Trial Attorney 12 . is that ©
U.S. Department of Justice orasIPM page; Is that correct
Commercial Litigation Branch orazazen 13 A. Yes.
Civil Division
Ben Franklin Station oazzem 14 Q. And what does that mean?
P.O. Box 975
Washington, D.C. 20044 oazaem 15 AL Well, those were the years for which the actual CPNR data
202-307-1104 . .
orazaem 16 was available and was used as the basis of the seventy percent
Court Reporter: . JACQUELINE M. SULLIVAN, RPR ovazasen 17 calculation, but in the particular years where I have that data
Official Court Reporter
U.S. Courthouse, Room 6720 oazarem 18 I plugged it in directly.
333 Constitution Avenue, NW
Washington, D.C. 20001 oazaoem 19 Q. And the seventy percent calculation means what?
202-354-3187 . B
oazsem 200 A, Well, I think if we really need to go to the schedule, but
ovazserm 21 it's the ratio of disbursements to corrected revenue.
oasorem 22 Q. Before we go to the schedule I'd like to turn to page five
orasooem 23 of Attachment A. Once again, you have -- there are no other
Proceedings reported by machine shorthand, transcript produced . )
by comput?er—aizled tran)écription ptp ovasarem 24 disbursements calculated in that, correct?
orasaoem 25 A. Yes.
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ovaesem 1 Q. Okay. Let's go to Plaintiffs' Exhibit 56, which is orasaem 1 Q. The slight adjustment for what?
01:44:23PM 2 Attachment C, individual Indian trust disbursement calculation. 01:49:26PM 2 A. For the fact that not all the checks that were issued were
ovassorn 3 Dr. Cornell, do you recognize this document? ovasaor 3 cashed.
aaszen 4 A It likes like a black screen to me. | recognize this from ovasaen 4 Q. So what did you specifically include then in that total
ouasaeM D my home computer. There we go. sz D with regard --
01:46:10PM 6 Q Do you recognize this document, Dr. Cornell? 01:49:38PM 6 A. Well, as I recall --
ovasiem [ A. Yes. This is a document I prepared summarizing materials ovasuem [ Q. Let's go back to Attachment C. That's Plaintiffs’ 56.
AV - sent to the plaintiffs by officials at the Department of assswrw 8 A. 1 included the CPNR disbursements adjusted, which is Column
ovaszen 9 Treasury. ovassiem 9 F.
01:46:23PM 10 Q Did you review the data yourself? 01:49:51PM 10 Q What does Column C, corrected revenues, mean?
aween L1 A, Yes. assen L1 A, Column C is just directly off of my schedule. That's
01:46:27PM 12 Q Under Column A, what is Column A? 01:50:05PM 12 Column E from Attachment A, the corrected revenues.
aszew 13 A, Those are the number of checks issued out of AALC account ovsosorm 1.3 Q. And under Column D, checks paid, that is what you just
ovasaoen 14 number 4844, which in the cover letter from the Treasury was ovsoeen 14 described as you took only the data from the checks that were
ovaaren 1D explained to be the individual Indians monies account. ovsooen 1D identified as paid or negotiated?
ovassorm 1O MR. GINGOLD: Plaintiffs would like to identify an wsezew 16 A.  Correct. Not all the checks issued were paid. Some were
ovassoen L7 exhibit admitted in trial 1.5, which is DX 272. DX 272 is a ovsozeen L7 never cashed.
ovarsern 18 letter from Charles Schwann, who is document production ovsozerm 1.8 Q. I'd like to go back to DX 272 for a moment, please.
ovarzew 19 coordinator, Department of the Treasury, Financial Management ovsoarew 19 THE COURT: On this percentage of checks paid and
01:47:24PM 20 Service, to Bert Edwards, executive director, Office of his 01:50:40PM 20 cashed --
01:47:31PM 21 Historical Accounting, Office of the U.S. Interior, dated 01:50:44PM 21 MR. GINGOLD: Back to Attachment C, your Honor.
01:47:33PM 22 November 4, 2003. 01:50:46PM 22 THE COURT: Well, whatever attachment you were just
ovarazn 23 BY MR. GINGOLD: ovsoaor 23 on, if hypothetically there were $200 million worth of
ovarasen 24 Q. s this the letter you're referring to? ovsosorn 24 disbursement checks cut and let's say two hundred thousand
01:47:36PM 25 A. Yes. 01:51:06PM 25 checks and ten percent of those checks were not cashed, what did
Jacqueline M. Sullivan, RPR Jacqueline M. Sullivan, RPR
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ovararem 1 Q. I'd like you to turn to page two of this document, which is ovstem L you do? Did you discount the total payment by ten percent?
ovaran 2 identified as Bates 272-00032, and at the top of the page, the sz 2 THE WITNESS: Yes. In fact, you can see that. You
ovarsen 3 first sentence states, Exhibit B provides the number and amount ovsizom 3 can in Column E you see the percentage of checks paid as a
ovasoen 4 of checks issued under symbol 4844 and captured in CPNR since wsieew 4 fraction of the percentage of checks issued.
oo D the implementation of CPNR on November 6, 1986. Is that your ovsiaeM D THE COURT: What do you do with the likelihood -- I'm
ovagsoom O understanding? ovsizom O assuming it's a likelihood that most of the checks not cashed
ovasem [ A. Yes,itis. ovsiaem [ are the checks for twenty-five cents or a dollar-and-a-quarter
ovagssn O Q. I'd like to turn to page eighteen of this document, which sz O or two-dollars-and-a-half, that kind that aren't worth cashing.
01:48:19PM 9 is at Bates 48. It's identified as Exhibit B, and it's 01:51:40PM 9 THE WITNESS: | did not make an adjustment for check
ovagzrew 10 identified as CPNR information for symbol 4844 by calendar year. ovszeamn 10 size. It's just prorated.
ovasasen 11 Do you recognize this information, Dr. Cornell? ovsiaen 11 THE COURT: All right.
ovagaren 12 A. Yes. That's the same information you'll find in my ovszarem 12 MR. GINGOLD:
w13 Attachment C. ovszaren 13 Q. Did you make any determination as to whether or not that
ovaaen 14 Q Okay. Under "number of records,"” what does that mean? wsew 14 was a characteristic typically of checks that were not paid or
wasaew 1D A Number of checks issued. ostsew 1D cashed?
01:48:45PM 16 Q Under "dollar amount,” what does that mean? 01:51:54PM 16 A. No. There was no data on that. This is the complete data
ovasusen L7 A The aggregate amount for all those checks. ovsusrem L7 from the Treasury.
ovassorn 18 Q And what did you take from this information, including ovszseom 1.8 Q. Now, if the checks weren't paid or cashed, do you know
aassew 19 Attachment A? wszeew 19 where the money remained?
awssen 20 AL Well, 1987 turned out to be a partial year, so | excluded aszosen 20 A, Well, presumably it would remain in the Treasury account,
ovasosem 21 it and then I took the rest of the information. ovszoeem 21 because it wasn't drawn down from it.
ovasosm 22 Q. Sois that the reason you have the highlighted disbursement ovszsoom 22 Q. And the CPNR data, was that summary-level data?
orasszon 23 numbers in under Column F of Attachment A on page four? wszem 23 A. Yes.
aasseen 24 AL They're drawn directly from that schedule with a slight ovszserm 24 Q. So there was no checks that were provided to you that
oraszzen 2D adjustment. ovszziem 2D supported the check disbursements, was there?
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ovszzem 1 A. Yes. ovssaem L A. Correct. The government calculations of the Osage receipts
01:52:24PM 2 Q Yes, there were none? 01:55:30PM 2 doesn't begin until 1909.
sz 3 A. Excuse me? s 3 Q. Now, you do have in Column D Osage corrected, and in Osage
T Q. There were no checks provided to you? ovssugen 4 corrected on this page and on the remainder of this document
aszaem D Al No, no. 1 got an output from a computer database that had ousssseM D it's highlighted, correct?
sz O been accessed by the Treasury official. ovsssorm O A. Correct.
e 4 Q. And if you had checks which identified the amounts, you'd osssoom [ Q. What does that mean?
sz O be able to make a determination as to whether or not the checks wssswew 8 A, It's actual data that was made available by the Osage tribe
01:52:42PM 9 had a diminimus amount, correct, that were not paid? 01:56:02PM 9 and is published on their website.
aszew 10 A, Correct. ovssoan 10 Q. Isit your understanding that this is data regarding the
ovszaeen L1 Q. But at this point in time you can't testify to that? ovsooen L1 tribal money or individual Indian trust money?
wssow 12 A, That's right. wssew 12 A.  Individual Indian trust money data, but provided by the
01:52:50PM 13 Q Now, there was data in the CPNR database for 1987, wasn't 01:56:10PM 13 Osage tribe.
ovssoen 14 there? ovseooen 14 Q Now, in 1909, which is the first year the government
assoen LD A, Yes. ovsezeen 1D provided -- seems to have provide the Osage data as identified
Po— 3] Q. Did you use it? ovssaam 1O on Attachment A, Column C, you had Osage corrected with a point
ovsaosen L7 A. No. After looking at it, it turned out to be a partial ovseusem L1 seventy statement, correct?
ovssosen 18 year, and rather than trying to annualize incomplete data, since wsseow 18 A.  Correct.
wsssw 19 we had fifteen years of good data, | just used the full annual ovssarem 19 Q. And what does that mean?
p—1 0] data. assew 20 A, That means the Osage tribe reported $700,000 worth of 11M
p—i | Q. Is that appropriate for you to do when you're trying to p—yl revenue that year.
ovssaorm 22 determine what a reasonable or reasonable approximation of the ovsssom 22 Q. And each one of the items in Column D reflects -- does it
ovssasn 23 check disbursements or other data? ovsrosn 23 reflect the reporting of information on 1IM Osage data from the
assaew 24 A, This is the first time I've ever dealt with this type of wsroem 24 tribe?
ovszaarn 2D check disbursement data, but when you have a large unambiguous wsrzen 25 A, Yes.
Jacqueline M. Sullivan, RPR Jacqueline M. Sullivan, RPR
Official Court Reporter Official Court Reporter
313 315
ovsaarem 1 sample, | think it's reason to not pollute it with one more ovsraem L Q. And let's go to page two.
s 2 observation, which is not comparable. ovsrsem 2 THE COURT: Mr. Gingold, can | ask you to back up for
P Q. Is that because it's incomplete data? ovsrzomm 3 a minute and explain to me again how these three columns work,
assssew 4 A, Yeah. Because it's incomplete, it's not exact comparable, T because I'm trying to figure out what "government corrected" and
ovseoeM D and actually if I included it it would reduce my disbursement ousraeM D "Osage corrected” means, and it seems to me that what you're
ovseosom O rate, but | don't think it would be appropriate to include it. ovsraomm O doing, at least what this chart does, is it adds Column B and
ovseoem [ Q. So from the period of time 1988 to 2002, you had actual ovsraem [ Column D and subtracts Column C, but | don't know why.
01:54:17PM 8 disbursements data from the trust, from the individual named 01:57:44PM 8 THE WITNESS: Here's the explanation, your Honor.
ovsezzm 9 trust by check, correct? oo 9 Included in Column B is the government Osage data, so it's in
ovsezsew 10 A. Yes. po— 0] there in the revenues.
ovsezsen L1 Q. And is that the basis for your extrapolation on the ovsrssem 11 THE COURT: All right.
ovsearen 12 disbursement total for the remainder of the years that we're ovsrsom 1.2 THE WITNESS: Plaintiffs believe and have argued to me
ovseasrn 13 dealing with here? wsseew 13 that the data provided by the Osage tribe, which is in Column D,
aseen 14 A, Yes. I took this data as being based on conversation with ovseooen 14 is more accurate and complete, so what | have done is I've
ovseazen 1D counsel and what |1 had been able to find as being the most ovsezen 1D started with the government number, taken out their Osage
ovseesom 10 reliable data and extrapolated it. ovssssom 1O component and replaced it with the tribal component. That's why
ovseasen L7 Q. Again, if you had data that was proven to be reliable, you ovsszem L1 I call Column E corrected revenue, so the government number
ovsesorn 18 could easily use that in your model, correct? wsszeew 18 that's in B is taken out and then the Osage is put back in using
asessew 19 A, Correct. wsszow 19 what plaintiffs believe is more accurate Osage data.
ovseszem 20 Q. Let's talk about the Osage issue Attachment A. Under po— (] THE COURT: Thank you. That is succinct and
p—i | Column C you have Osage government calculated. Do you see that? p—yl understandable.
ossisorm 22 A. I see that. ovssaom 22 BY MR. GINGOLD:
ovsssson 23 Q. Let's go to page one of Attachment A. You have Osage ovssaon 23 Q. But at least through 1908 the government didn't provide
P— government calculated but you have nothing highlighted to 1908; ovssoon 24 data; is that correct?
ovssaar 2D is that correct? assmn 205 A, There are some very early years. If we go up to the top
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ovseuoem 1 I'll explain that too. ozozaem 1 Indian money would be the last money you'd credit?
ovsssiem 2 Q. Page one, please. oz 2 THE WITNESS: Well, I'm treating it as the mariginal
asssew 3 A, What the government did not provide Osage data explicitly s 3 money, that everything else is held the same and the government
wssoew 4 that I could then take out, so what 1 did was 1 noted in all the wozew 4 either has or does not have the Indian monies.
ovsooseM D years where there was data, 1909 to the present, the Osage zozaeM D THE COURT: Okay.
ovsoszom O government was 41.4 percent | think it is of the Osage oz O MR. GINGOLD: Your Honor, plaintiffs would like to
wssew  { corrected, so | plugged in 41.4 percent of the corrected as an ozozasem [ identify Exhibit 59. It's identified as Treasury Debt,
wsszeew 8 estimate of the Osage government and then did the same wozumm O Historical Debt Outstanding Annual, 2000 to 2007.
ovsozsem 9 technique, took it out and replaced it. ozozgrm 9 THE COURT: That's too depressing. | don't want to
ovsoaem 10 Q. So you didn't double count the revenue, correct? wosen 10 see that exhibit.
asszew L1 A. 1 did not double count the Osage. ozozseem 11 THE WITNESS: It's more depressing when you divide by
ovsoasrn 12 Q. Is that a reasonable approach to take when you have data wosm 12 the working population.
wssaew 13 that is missing, to be able to plug in the number based on the ozosorew 13 MR. GINGOLD: We won't ask any questions about that,
ovsousen 14 percentage that you observed for the other information? ozooen 14 your Honor.
wseaew 1D A, Yes, | think that is. ozoew 1D Plaintiffs would like to mark for identification
ovsoorn 10 Q. With respect to Attachment A, you identified a column under wososew 1O Exhibit 58. Exhibit 58 is entitled 11M Banking Policy, prepared
wwoew L7 G that's labeled nominal benefit to the government. What does ozoszem L1 by Terence Kehoe, Morgan, Angel & Associates. This too was
wowew 18 that mean? ozoszorm 18 produced in trial 1.5 by the government.
wowew 19 A, That's just that year's revenues minus disbursements so ozoszorm 19 (Plaintiffs' Exhibit No. 58 was marked for
woseew 20 that you can see it and don't have to calculate it. pv—l ()] identification at about 2:03 p.m.)
oozzem 21 Q. Does that include interest? womem 21 BY MR. GINGOLD:
wozen 22 A, No. ooz 22 Q. 1'd like you to turn your attention to the second page of
ooz 23 Q. And with regard to Column I, which is identified as accrued coszsen 23 this excerpted exhibit, which is Bates number it looks like
ez 24 benefit annual, what does that mean? wossem 24 D1100034. The Court had asked you questions at the beginning of
eowm 25 A, That is the interest earned on the balance at the beginning oossan 2D your testimony about funds held on deposit in banks. Do you
Jacqueline M. Sullivan, RPR Jacqueline M. Sullivan, RPR
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w1 OF the year, and | shouldn't say earned. Itis really the ozoaseem L recall that?
oo 2 interest saved on the balance at the beginning of the year at wosew 2 A, 1think so.
wosen 3 the government bond rate for that year. oo 3 Q. Do you recall listening to the testimony of Mr. Miller?
wovaorn 4 Q. And Column J, what is Column J? wouosew 4 A, Yes. There was extensive discussion of it there.
wosew D A, Column J is the accumulated benefit, which is the benefit cosnen D Q. Inyour view or if funds are held in banks, is there still
woroew O for that year plus the interest saving, plus the cummulated woussw O a benefit if individual Indian trust funds are held in
ozoraoem [ benefits from previous years. womsem [ commercial banks and not directly in the general Treasury, is it
coruen 8 Q. If you can turn to page five, please. ooz O your view there is a benefit conferred on the government?
oo 9 THE COURT: Are there any of these years in which the ooz 9 MR. KIRSCHMAN: Obijection; lack of foundation. He's
ozozew 10 government was not a net borrower? ozosasrm 10 testifying based on his understanding about legal rights and
ozoraeen 11 THE WITNESS: It was always a debter so it always was ozoezem 11 money held in banks.
ozorzrem 12 in debt, but there were years where in that particular year they oo 1.2 MR. GINGOLD: Is there an economic benefit conferred?
woaem 13 were able to pay down part of the debt so they were not a net ooz 13 THE COURT: [I'll allow it. I can sort that out. I'll
woamen 14 borrower. 1 think there's a couple in the '20s and 1955, and wousen 14 hear his answer.
wowen 1D not many, but there are a few. wosssen 1D BY MR. GINGOLD:
ozovern 16 THE COURT: And should we be including interest for ozossrm 1O Q. Do you believe there would be an economic or financial
wousew L7 those years? ozouszom L1 benefit conferred on the government if trust funds are held in
ozovesrn 18 THE WITNESS: Yes, because if the government -- in wossew 18 commercial banks?
wowew 19 order to not include the interest saved, the government would wosen 19 A, Well, the critical guestion from an economic standpoint is
eoasew 20 have to not be a net borrower, so even if I'm paying down my wosew 20 not where the monies are held, but how they're used. If the
pv— | mortgage, as long as | have a mortgage outstanding | could save p— monies were put into bank accounts and held there and disbursed
ooz 22 interest if someone gave me some money and | could use it in czosoom 2.2 entirely to individual Indians, there would be no benefit
cozosem 23 lieu of borrowing by paying down that borrowing further. wosorm 23 conferred on the government. If they were held there and
ozozoon 24 THE COURT: But by your theory, unless the national wozen 24 allowed to accumulate and eventually used for some government-
wozuen 2D debt got down below the accumulated amount, in other words, the ozosiser 2D related expenditure or returned to the Treasury, there would be
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wsoen 1 a benefit to the government. And | should add one thing, that ozoorem L inputs. As a financial economist I believe that the methodology
woszew 2 at that time banks gave free services to parties holding funds, cossoom 2 used in Attachment A is the correct approach for computing
wosam 3 SO the Treasury would probably get free banking services because czosse 3 benefits conferred on the government. As to the precise numbers
wssen 4 of the Indian monies held there, which would be a benefit. wwuen 4 to input into it, 1've used the best approximation that | could
ozosaeM D Q. Thatis what is -- oz D come up with having worked on this matter for a couple of
oosaorm O THE COURT: What's that, a dollar a month? | mean, wwze O months, but I was also told that much of the input would come
wosween  { what is it? wewxen [ from the government's efforts to, for example, prove
wosumm 8 BY MR. GINGOLD: woom 8 disbursements, and I indicated that if the inputs were improved,
s 9 Q. Isthat what is referred to as compensating balances in wosw 9 then I could input that into the model and get an improved
ozosasem 10 banking parlance? wowsew 10 estimate of the bottom line.
wssew L1 A, What the government would be getting there is the clearing ozosszem L1 Q. Butin your model, as you stated based on CPNR data, you
wossew 12 services and the accounting services and so forth. ozosserm 12 used the seventy percent disbursement for the years that were
ozossorn 13 THE COURT: Are you putting in a claim for curing ozososn 13 actually provided in summary form in the CPNR database, correct?
wosen 14 services and accounting services? wween 14 A, Well, in the years where the CPNR data were provided | used
ozosoen 1D MR. GINGOLD: Not yet, your Honor. wwwen 1D that actual data, and in all the other years | used seventy
wososw 16 BY MR. GINGOLD: ozoszew 10 percent, which was the average disbursement rate from the CPNR
T v 4 Q. Now, if funds were removed from the banks and then pulled wozew 17 data.
woszew 18 back into the Treasury, it's a very direct issue, correct? ozosziew 18 Q. So just as the disbursements can, the percentage of
e 19 A, That would be a direct benefit to the government, or if the wozew 19 disbursements could increase with the additional data that's
wooem 20 funds were disbursed from the banks to pay for government wozem 20 considered a benefit, it is also possible that the seventy
— | expenditures, such as to finance the Bureau of Indian Affairs, pv— percent number could decrease if, for example, checks were not
sz 22 for example. czosarm 22 identified to support a percentage?
ozoszren 23 Q. 1'd like to point your attention to the highlighted section woszen 23 A, That would be possibility.

oo 24 of this exhibit, which says, In August 1934 acting centers ozosaorn 24 Q. But we don't know, do we?
wosasen 2D informed the controller general that, quote, except in five or woaen 205 A, 1don't know.
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wesen 1 six instances all 1IM checking accounts had been closed and ozosuzem 1 Q. So based on the information you have, and based on your
oosazom 2 practically all disbursements of such funds are now made by czosaorm 2 analysis, subject to the modification that was raised based on
w3 check on the treasurer of the United States. Have you seen this woosem 3 the $734.33 million adjustment for 1926 | believe, you believe
wwsew 4 information before? ozwoosen 4 your model accurately states the benefit conferred on the
wwsen D A, Yes. cziueM D government through the use of individual Indian trust funds; is
ozessom O Q. Soif all the accounts were closed and the funds were wwsew O that correct?
wwsen  ( disbursed to the Treasury, it's just a standard benefit wwosew [ A. 1 believe the model is appropriate, and given the
woreew 8 conferred analysis, correct? ozosom O assumptions that I've testified to today, it takes those
oorosem 9 MR. WARSHAWSKY: Objection; leading. ooz 9 assumptions and translates them into a benefit conferred.
ozoroem 10 THE COURT: | thought your objection was going to be ozozeem 10 Q. And to the extent that there's evidence to support the
ozoroen 11 "hearsay." wwaew 11 $734.33 million or more, that would also be included in your
ozorsom 12 MR. WARSHAWSKY: I'll object, hearsay. ozoasm 12 model and the results would be adjusted; is that correct?
ozorszem 13 THE COURT: Sustained. Sustained. | mean, good idea, o 13 A, Yes. If you make the change in the model the spreadsheet
oz 14 Mr. Warshawsky. e 14 would automatically adjust the bottom line.
ozorzen 1D MR. GINGOLD: Your Honor, the government filed this ozaousen 1D MR. GINGOLD: No further questions, your Honor.
ozorzsem 16 report in this Court and it was admitted into evidence. ozosew 10 THE COURT: Mr. Warshawsky?
worzeem 11 THE COURT: Look, this is almost a collateral issue as ozaosiom L7 CROSS-EXAMINATION
wowmem 18 far as this witness is concerned. Let's move on. wwseew 18 BY MR. WARSHAWSKY:
wowem 19 BY MR. GINGOLD: ozaoseem 19 Q. Good afternoon, Professor Cornell. My name is John
ozorasem 20 Q. Your Attachment A is your best approach to providing an ozazseon 20 Warshawsky from the Justice Department. | am going to ask you a
oorsen 21 approximation of the benefit conferred on the government, isn't oz 21 number of questions this afternoon.
ozorsam 22 it? arzem 22 You've testified a number of times before, correct.
wosen 23 A. 1 want to say two things in that regard with respect to cuzen 23 A, Yes.
wosem 24 Attachment A because it really has two aspects. One is it's a oz 24 Q. So you know how the process works. If | ask you anything
e 25 financial economic model, and two is it relies on specific cazen 25 and you'd like it clarified or rephrased, please let me know.
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oo 1 I'll be happy to work with you, okay? zrerem 1 where you may have gotten information for your analysis.
euwzen 2 A, Okay. wwsew 2 A, Well, two sources. To some extent the plaintiffs’
a3 Q. Allright. I want to follow-up on the last exchange that ez 3 attorneys directly, but primarily via my staff who corresponded
ceumsen 4 you just had with Mr. Gingold. You were talking about the cren 4 extensively with plaintiffs' attorneys and documents float back
2aaeM D methodology in your model which you've represented is the proper e D and forth, but most of those documents were sent to CRA opened
azaen O methodology, but you're also talking about making some czeasom O and examined by the staff and then presented to me.
ozaaem [ adjustments based on government data? ozseaem [ Q. Did you personally ask to speak with anyone besides
02:11:50PM 8 A. Correct. 02:14:44PM 8 Plaintiffs’ counsel, for example?
w9 Q. So to be sure we understand what you're testifying to s 9 A. 1 spoke with some of the other experts who have testified
ozazsern 10 today, it's your opinion that the methodology is correct, right? ozesew 10 today, Mr. Miller, Dr. Miller, Mr. Laykoc. That's about all |
eezoen 11 A. Yes. ozasozem 11 recall.
oz 12 Q. But you're not here today to tell the judge that this is ozsooom 12 Q. Professor Cornell, what document did you review in the
ozzosn 13 actually the precise measure of the government's benefit from ozsosen 13 context in preparing your opinion?
ez 14 the government's alleged use of funds that couldn't be explained e 14 A. Well, a lot. They were accumulated into more than a dozen
ewasew 1D from the accounting? ozasusen 1D large binders. They were primarily historical documents,
wwen 16 A. Well, | think that requires work further than 1've done. ozszeem 10 reports, government documents, things of the nature that have
ozrzaem L7 For example, one of the first things | asked was to hear the ozasasem L1 been introduced as exhibits to Attachment A.
ozzzoen 18 government's evidence regarding disbursements, and to the extent ozsazen 18 Q. And how did you obtain these documents?
02:12:33PM 19 that I hear that and it influences decisions about what 02:15:34PM 19 A. Well, 1 obtained them from Mr. Herschlifer who is working
ozzaoen 20 disbursements number to put into that spreadsheet, it's going to w20 with me, but I imagine Mr. Herschlifer obtained them from the
oz 21 change the bottom line. p— Plaintiffs® attorneys.
oz 22 Q. Professor Cornell, do you prefer "professor” or “doctor? ozsaam 22 Q. Aside from documents that you believe Mr. Herschlifer
s 23 A. I think "professor.” "Doctor" sounds too medical to me. ozssorn 23 obtained from Plaintiffs' counsel, do you know if you or any of
oz 24 Q. Allright. Professor Cornell, when were you first hired to oasson 24 your associates obtained documents from any other source?
02:12:56PM 25 work on the Cobell case? 02:15:58PM 25 A. Well, some of the information we, "we" being CRA, obtained
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ewzsem 1 A. 1 don't know precisely, but recently, two, three months ozioem L because | happened to know the sources for that, like a long-
sown 2 ago. czsoom 2 time series on Treasury bond data. That was obtained from
o 3 Q.  And prior to your being hired to work on the case, did you [TV Professor Schiller's website. 1'm trying to think if there were
ewoen 4 have any background or experience working with the individual cwzen 4 any others. There were things like the Treasury debt schedule.
ozizoeM D Indian trust system? e D We obtained that directly from the U.S. Treasury.
02:13:12PM 6 A. No. 02:16:33PM 6 Q Are you referring to the, it was | think Plaintiffs' 57,
TR 4 Q. Approximately how many hours have you spent reviewing ozsearem [ the Treasury direct website shot?
TV - materials in connection with your engagement on this case? a8 Al Yes, yes. And there were probably other documents that |
sszen 9 A. 1 don't know exactly, but in the range of fifty to a TRV ¢ | couldn't tell you which they are that CRA staff obtained
ozszeem 10 hundred. ozsaorn 10 directly, such as the Treasury information from websites rather
ozaaeen 11 Q. And you mentioned during your testimony that you were ozaesaem L1 than getting it through the Plaintiffs' attorneys, but by the
oz 12 assisted by staff? ozssorm 12 time it was shown to me its source wasn't noted, just it was a
ozssaen 13 A. Yes. oaroen 13 document in the case.
zsaen 14 Q. And approximately how many people were assisting you? oarozen 14 Q. Fair to say, though, that the overwhelming majority of
wusen 1D A, There were three primary individuals who have worked on ozaroen 1D documents that you reviewed were the historical materials
ozzeon 10 this project from CRA International. ozaroorn 10 provided by Plaintiffs' counsel; is that correct?
ozazasem L7 Q. And that's your company, right, or that's the company ozarem L7 A. 1 think that's correct.
oz 18 you're associated with? oarsoen 18 Q. And you've talked about reviewing, for example,
ewsen 19 AL I'm a senior consultant to that company. oarserm 19 Commissioner of Indian reports, Indian Affairs reports in
p—A 0] Q. That's Charles River? ozrzem 20 connection with your analysis, correct?
wnsew 21 A. It used to be Charles River, but it's renamed itself CRA ez 21 A, Yes.
ozseoorm 22 International. ozarzom 22 Q. Did you review any documents such as journal vouchers?
ozeoor 23 Q. Who's spoken to you in connection with your engagement on oz 23 AL 1 may have, but I'm not sure. 1 don't recall specifically.
ceoen 24 this case? In other words, what I'm trying to learn is, since oraen 24 Q. In forming your opinions is it fair to say you've assumed
o 25 we haven't met before, I'm trying to get an understanding as to e 2D that money has been wrongfully withheld from the IIM trust
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a1 accounts? T | A, but would you please describe the process that went into
oaraen 2 A. Well, I didn't make that assumption, per se. | eventually oaiem 2 preparing Attachment A? In other words, what was your role and
oaraon 3 made the assumptions that went into Attachment A, but | did say [V how did you all decide to undertake this approach?
wisen 4 to counsel in this matter that I was not a historian and had not PV A. Well, the first thing I did was have extensive conversation
T ) been working on this matter long enough to have delved into the wwssen D with Plaintiffs’ counsel to understand the legal framework in
s O nature of each number, so to some extent | would be operating at oo O which a calculation would be done. And this would be somewhat
ozaoem [ a high level that may have to be refined. T § analogous to the damages versus restitution discussion that 1
[TV - Q. Now, I know you were sitting in court part of yesterday and PV < started with and Professor Laycok talked about in detail, and 1
sem 9 this morning when Dr. Miller was testifying so you heard some ooz 9 learned what they were looking for was a model that would
ozszew 10 testimony about the Treasury general account. Prior to your ozazoorn 10 reflect benefits to the government, which | explained would be
ozaeeen 11 coming to court this week had you heard about the Treasury eaviem 11 damages to, let's say, a class of Indians, so once | understood
ozszeon 12 general account? ozszom 12 that, 1 said the benefits to the government, | pretty much then
ez 13 A, Yes. wazem 13 knew what to do. The financial economics of Attachment A are
ozaeoen 14 Q. And is that something you have a fair amount of familiarity camen 14 things that I've done in the past that 1 knew how to do and so |
wweazen LD with from your work? cazsen 1D basically developed the template for it and said that we're
cuwaen 16 A Well, there's a great amount to know about Treasury ozovaew 10 going to have to do a lot of work to find the right numbers to
ozseasem L7 finance, but | worked on the Treasury bidding scandal for Warren e I 4 go in there.
osern 18 Buffett back in 1986, so as part of that assignment | spent some oovarn 18 Q. Sowas it you that decided, and I'm going to have to ask if
ozgaen 19 time learning about government debt financing and the operation caeon 19 we could have Plaintiffs’ Exhibit 41 put up. We can just go to
ozssorm 20 of the Treasury, but it's been a while. wasen 20 the first page. Were you the person who actually made the
p— | Q. Okay. And aside from what you've heard this week, for ozzowm 21 decision to have the various columns in Plaintiffs' Exhibit 41?
ozssron 22 example, did you have a sense as to how much money typically was czzoom 22 A. Well, some, but not -- some | had to learn facts from
oo 23 in the Treasury general account? ozsomn 23 others. For example, | had no idea about this Osage calculated
o 24 A 1 didn't -- that $5 billion number that I saw in a wazieem 24 or Osage corrected, but it was my view that the critical columns
ozsosrn 2D document, that was the first time | saw that as working balance. w2z 25 would be you need a measure of revenues and you need a measure
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ozaomem 1 1 didn't know that prior. ozozoem L of disbursements, and in disbursements you would have to include
oo 2 Q. And you're referring to the GAO report that was reviewed oz 2 things like theft, because if we're doing a benefit to the
PPV yesterday | believe with Dr. Miller? [V government analysis, then suppose somebody just wrote a check to
e 4 A, I think that was it, yes. a4 themselves or somehow faudulently took money. That would be a
ozioaeM D Q. It was a GAO report about debt management? oM D damage to the Indians but not a benefit to the government, so
waozem O A. Yes. wazsom O disbursements would have to be net of all disbursements that did
T 4 Q. 1 gather you've never published any articles or done any T not benefit the government.
[T - research studies related to the Treasury general account; is VR < Q. By the way, you didn't actually see any evidence of fraud
PV | that correct? czsoorm 9 when were you doing your disbursements calculation, did you?
02:19:33PM 10 A. Not specifically, no. 02:23:03PM 10 A. No, not per se, but, you know, | thought with
ozasaen 11 Q. Now, I'd like to talk about we've referred to -- you've ezorem 11 a-hundred-and-some years and processing being what they are, |
02:19:40PM 12 referred to Attachment A, Plaintiffs' Exhibit 41, and | may use 02:23:11PM 12 would be surprised if there wasn't some of that.
s 13 those terms interchangeably. We were up until today working ossoen 13 Q There may have been a crook somewhere, right?
e 14 with a version of Attachment A which was attached to a brief e 14 A. Right. I don't have any direct evidence of that.
wwsen LD filed by the Plaintiffs' counsel. You're familiar with that ezmoen 1D Q. Okay.
ozossom 10 document, are you not, from a couple of months ago? o 10 A At any rate --
ozaosrem L7 A. 1 think so, yes. ozzsaoem L1 Q. And you certainly | gather in the materials that you
ozosorn 18 Q. This is slightly different. It appears that it's just some ozszoem 18 reviewed didn't see any evidence of systemic fraud, did you?
ozooeem 19 numbers have been rounded, that is basically the only exsew 19 A, No. But part of the problem is that everything that | saw,
ozoosen 20 difference? p— (] it seems extraordinarly incomplete, so I didn't really see
P | A. You know, there's been a couple versions of Attachment A. pr— evidence of systemic anything like clear evidence of systemic
oo 22 For example, the CPNR data were not available a month or so ago, YA payments to individual recipients. It's just, as | testified
oosson 23 so that's changed. You'd have to show me which particular oz 23 before, pretty scattered data as far as I've seen to this point.
s 24 version you have before 1 could tell you for sure. ossien 24 Q. Did that surprise you looking back at a history of over a
o0z 25 Q. Well, if that's necessary we'll get to the old Attachment cssin 2D hundred years?
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[ | A. No. You had somewhat the same problem with Swiss banking T | government-calculated numbers.
02:24:01PM 2 records related to the Holocaust. There were -- and that was 02:27:42PM 2 Q Well, I know, and you referred to that in your direct
ceosn 3 only since 1945. Changes had occurred, documents had been lost s 3 examination, so | want to be clear. Is it your understanding
oeaeen 4 or destroyed. That is a problem with these long-run issues. wauen 4 that Columns C and D are simply two different measures of the
T Q. Now, you specifically referred to the Osage government oM D same activity?
ozezem O calculated and the Osage corrected columns as being columns that s O A. Yes.
T 4 you didn't decide | guess needed to be in there; is that T Q. And so you, for example -- let me just give you a different
PPV - correct? casorw 8 view on Osage as a hypothetical. Assume that revenues from the
eaen 9 A. Correct. At the time | started | didn't know anything [TV * | Osage lands go into a tribal account, not an individual account.
ozeasen 10 about any revenues earned by the Osage tribe. wazen 10 A, Yes.
ozaeaen 11 Q. And so how did you learn about the Osage revenues? ozzsaem 11 Q. And monies from that tribal account are disbursed directly
02:24:43PM 12 A. Conversations with my staff and with counsel, looking at 02:28:31PM 12 to individuals, not to a trust account but to individuals who
oo 13 documents, having meetings, trying to put together what the oasasen 13 have what are called headright interests. Are you with me?
oausoow 14 total revenues earned for the 1M trusts were. waaorn 14 A, Yes.
ozzsooen 1D Q. Now, in the course of your work have you gained any ozzsaoen 1D Q. In that case, those monies would not flow through the 11M
ozasczem 10 understanding as to why the Osage revenues might be treated as ozsesom 1O trust; is that correct?
ozasorem L7 unique from other revenues? ozasasem L1 A. The way you've defined it, that sounds like that's correct,
wasorw 18 A, Justata high level. ossoen 18 yes.
ozasszem 19 Q. Well, give us your best high-level understanding. oasson 19 Q. And if in fact you've included those types of revenues in
wassen 20 AL Well, the Osage tribe has occupied lands that have wasen 20 the Osage corrected amounts in Column D, would you agree that
p— | particularly large oil and gas reserves, and some of the p— those amounts should come out of the calculation?
ozasason 22 individual Indian lands have wells on them and there's wellhead czsoom 22 A. If the amounts never flowed into the 1M trust then they
osazn 23 rights, so accounting for -- first of all, more dollars are ozssan 23 should not be in my calculation.
oasasen 24 involved than for most land, and second of all, accounting for oassson 24 Q. Okay. And have you ever done a calculation to get a sense
ozsaorm 2D them depend on how you treat those wellhead rights and so forth. ozszson 2D as to how much of the $58 billion that you showed us your bottom
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ozossoem L Q. Putting aside the Osage for a moment, have you ever heard P | line, how much of that is attributable to the difference between
s 2 the term land-based IIM accountholders or something like that? cosaorm 2 the use of Column D versus the use of the government's Osage
P A. What's that? [TV calculation?
wassen 4 Q Land-based, I-a-n-d hyphen b-a-s-e-d? wasaen 4 A. I haven't, but if we went to the bottom, maybe we can see.
wwoen D A No, I don't think so. ereseM D Q If you want to go --
s O Q. Do you have an understanding as to how most members of the P o A. 1don't know if the totals -- |1 need to see the totals.
P 4 class become entitled to collect revenues from their land P 4 Q You want to go to the last page. Thanks.
VRV - interests? VR < Be careful with the back of the envelope. |
02:26:18PM 9 A. No, I don't think so. 02:30:13PM 9 embarrassed myself a little, | was off by a fact, but here |
ozszem 10 Q. Soifin the case of the Osage do you have an understanding wwwew 10 think we can see how that might work. You notice that the
ozzeaen 11 as to whether those revenues go directly from, say, the oil and zaozem 11 difference between the corrected revenues and disbursements is
ozsaaon 12 gas producers to the individual accounts? ozaozaem 12 about $4-and-a-half billion?
wawen 13 A, No. It's my understanding they do not. ozaozerm 13 Q. Right.
ozzesoen 14 Q. So what is your understanding about how the revenues from wwzew 14 A, And that translates up into when you consider the long
ozzesaen 1D oil and gas go in the case of Osage? ez 1D period of time and the interest rate, about 58 billion. The
cassen 16 AL They are aggregated into an 1IM trust and then the ozaoasrm 1O difference between Osage corrected and Osage calculated looks to
waroen LT individuals are allocated payments out of that trust. R 4 be about nine hundred million, so that's about 1/5 of the 4.5,
orooen 18 Q. Now, and that's why you've gone ahead and calculated an ozaosorn 18 about twenty percent. | would suspect that undoing that would
ozrsorm 19 Osage corrected column; is that correct? Sorry for the two ooz 19 reduce the number therefore by about twenty percent.
waeem 20 “corrects.” waosem 20 Q. That's like about eleven-plus billion dollars?
wasew 21 A, Well, I'm really not the detailed expert on the Osage waem 21 A, Yes.
ozrsomm 22 accounting, but in conversations with plaintiff counsel it is czazoom 22 Q. 1 wanted to ask you a couple more questions about the
orzom 23 their belief, and | believe they believe they can show that the oazosn 23 methodology on Attachment A. | know your background includes
oo 24 data collected by the tribe are more accurate as to the actual oazsson 24 statistics, you have a master's in statistics and you've
oorasen 2D receipts that would have gone into the trust than the czazsorm 2D obviously done work in statistics, correct?
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wuzew 1 A, Yes. wuoew L Q. All right. Now, let's go ahead and look at -- why don't
o 2 Q. Okay. Does Attachment A represent a regression, the s 2 you go back to the first page of Plaintiffs' 41. As |
oz 3 product of a regression analysis? sz 3 understand it, when you take your seventy percent, you look at
euxen 4 A, 1did regressions to, quote, fill in the blanks, but I in P your total revenues for a particular year, like year, let's go
wuzen D fact didn't use them. | just used a simple linear wumse D to the bottom, 1915, Column E; is that correct?
wawem O interpolation. e O A, Yes.
P Q. Are there other ways to fill in missing data becides a RV 4 Q. And that's the one that you multiply times .7?
a8 linear interpolation? wausm 8 A, Correct.
eaww 9 A, Yes. I looked at four or five, and there's probably many casan 9 Q. To get disbursements of 5.7?
wawem 10 more than the ones that I looked at, but I looked at some of the wausem 10 A, Yes.
wasen 11 standard techniques. easem 11 Q. And then what happens to the remain -- the difference
oz 12 Q. What are some of those standard techniques? ozasssom 12 between the 5.7? What is that, 2.46; is that right? What
casen 13 A, Well, you can use a regression model, a standard linear ozasoon 13 happens to the difference?
ozazooen 14 regression model. You could use a logrythmic aggression, you wseen 14 A, It's assumed that that -- the model effectively assumes
wzwn 1D could use an exponential smoothing model. 1 found that as long esoen 1D that that difference is available to the government for use.
e 16 as I focused on the 1887-t0-1972 period the bottom line was not ozasew 10 Q. Didn't get --
ozazeem L7 very sensitive to how 1 filled in the blanks. wwswn L1 A. Except to the extent that it built up an external account.
ozazseon 18 Q. Have you ever, and I'm sure you have, but | have to ask it ozassson 18 Q. I'm sorry, except to the extent?
wazew 19 this way anyway, have you ever heard the term multi-variate waszon 19 AL Except to the extent that it builds up in an external
wamem 20 model? waszem 20 account.
wamm 21 A, Multi-variate regression. wszem 21 Q. What does that mean?
oz 22 Q I'll take that one. sz 22 A, Well, if you go to the very end, and I talked about this in
w23 A. Yes. czaszo 23 my direct, but go to the last page, you have a balance of 423
p— Q. What is a multi-variate regression? wwswen 24 million. If all of those funds, all of those two-point whatever
o 25 A It's where you try to explain a variable, like, let's say, czasaor 2D you said it was, 2.4.
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wwaen 1 sales of iphones by a number of other variables such as GNP or ozasuem L Q. 2.46?
wasem 2 sales of other Apple products where you don't just use one w2 A, 2.46, if all of those had simply been dumped into another
P explanatory variable. You have several. wwsem 3 account and not touched and just built up for a hundred years,
ccazsoen 4 Q. Are there any advantages to using more than one variable? wssen 4 hundred plus years, | presume you'd have a number pretty close
wuun D AL As long as you have a reasonable basis for so doing, and wassew D to $58 billion. That obviously did not happen because we don't
oasoorm O it's not data-fishing, there would be, yes. wwomn O have that sort of money, so | don't know what happened to it,
TR 4 Q. And what are those advantages? P 4 but it is an assumption of the model that it was available for
e 8 AL Well, you typically increase the explanatory power by using o O USe by the United States government.
sz 9 more variables. cassom 9 Q. It's an assumption, is it not, that that thirty percent is
pr—— 0] Q. Okay. In the case of Attachment A how many variables did wwwew 10 never disbursed to the plaintiffs?
eszen 11 you use? wwen 11 A. Except to the extent that it builds up --
wwzmew 12 A. 1 just used the actual data itself, though I suspect if 1 wwzm 12 Q. Well --
ewwew 13 had done a multi-variate model it would not have much impact ewzew 13 A.  -- so that is available for disbursement.
wuwen 14 either. ozsesen 14 Q. Well, let's look then -- oh, we can probably do it with
cesaen 1D Q. Now, I want to get to this 69.82 percent disbursement rate wwwen 1D this one here. Let me do my calculation real quick.
waeen 16 that you utilized. ozasasom 1O THE COURT: 58 million isn't money the government
ozsarem L7 And you have to bear with me, your Honor. You stole ozsearem L1 spent, it's money the government didn't have to spend, isn't it?
wasen 18 some of my cross-examination so I'll try not to be duplicative oasaen 18 It's basically the opportunity cost? | mean, it's interest that
wwsew 19 on some of these points. wwarn 19 did not have to be paid because the money did not have to be
p—1 0] THE COURT: I'm sorry, Mr. Warshawsky. wwsew 20 borrowed.
P | MR. WARSHAWSKY: | wasn't, nor are my co-counsel. p—— THE WITNESS: Correct. But the point | was making is,
ozasoun 22 BY MR. WARSHAWSKY: w22 we can't ignore that some of the money, $423 million, it hasn't
oasourn 23 Q. I'll just refer as a seventy percent disbursement rate, if caroem 23 been used by the government, it is in the account, and it could
caorn 24 that's okay. waoen 24 be disbursed tomorrow presumably to individual Indians.
wuoew 2D A, That's fine. waoew 2D BY MR. WARSHAWSKY:
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cearoem 1 Q. We can keep it on this page here. ozaoaoem L revenue number was disbursed.
oaroo 2 We're on the last page of DX Exhibit 41. I'm looking, ooz 2 Q. 1 beg your pardon?
a3 for example, at 2003, fiscal year 2003, and we take your [V A. It's showing that thirty cents of every corrected revenue
a4 corrected revenues of roughly 180 million, multiply it times 70 czaverem 4 dollar was disbursed.
) percent, and we get the disbursements of about 126 million, czavreM D Q. Okay. It's showing that that's how you've calculated it on
oarzeem O right? ooz O Attachment C?
02:37:26PM 7 A. Yes. ozavaem [ A. That's correct.
oz 8 Q. And then the thirty percent goes off somewhere. The next P Q. When I say Plaintiffs’, | forget what, 567
araen 9 year, 2004, you do the same thing again, right, we take 195 -- [ © | A. That's correct.
wawem 10 A, Yes. ozaozsem 10 Q. So this is Plaintiffs’' 56 is the sole basis for your
ez 11 Q. --times .7, and we get the 1367 ozavaen 11 conclusion that in a given year in every year thirty cents out
ozaraoom 12 A. Yes. ozaosorm 1.2 of every dollar collected for beneficiaries disappears somewhere
oaraen 13 Q. Isn'tit correct, then, that implicit in your model that is oaosson 13 and never gets distributed to beneficiaries?
e 14 that thirty percent that's collected in a given year is never wwsen 14 A, That's correct.
cearsen 1D disbursed for over a hundred years? ozaosoen 1D Q. Now, Judge Robertson asked some questions which I had in my
wasen 16 A. Well, you can't say that any particular amount -- I think oo 1O outline, but you are aware that the number in the pre-1972
ozssoen L7 Dr. Miller talked about this -- wasn't disbursed, because when ozarasem L1 years, you had actual data for disbursements. Judge Robertson
02:38:06PM 18 you disburse monies in 2004, are those new or are those for 02:41:19PM 18 pointed out one for you, | believe, for 1926?
ozassoem 19 prior years, but you are saying that thirty percent of the wazem 19 A.  There were mentions of disbursements in some of the
ozasaren 20 money, except to the extent that it goes and builds up in the ozazzern 20 documents | reviewed, yes.
p— | account with a 423, disappears into the coffers of the Treasury pp— Q. Okay. Can you pull up Attachment B, please? | misplaced
oaszrom 22 and goes who knows where to the benefit of the government. YA my version but it doesn't matter. All right. We're back at
oasazen 23 Q. Well, you're saying that this is money, thirty percent of oz 23 Plaintiffs’ Exhibit 55. Can you tell from reviewing Plaintiffs’
oasason 24 revenues collected for the beneficiaries each year never get oazseon 24 Exhibit 55 how many years outside the 1988 to 2002 period, how
ozasaen 2D disbursed to the beneficiaries? oazosn 2D many years you had actual disbursement data that failed to use
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02:38:45PM 1 A. Net of the 423, that's correct. 02:42:08PM 1 it?
s 2 Q. Right. And we can confirm that, because if you take thirty cazoom 2 A. No.
assen 3 percent of your total corrected revenues, the fifteen-plus a3 Q. Okay. Can you estimate at all? | mean, any recollection?
ccsesren 4 billion dollars, we're going to get -- we'll get the wezen 4 A. 1 don't remember from looking at the individual years. The
02:39:07PM 5 disbursements figure, the 10.6 billion, and that's how we're waoen D individual years, three or four mentioned disbursements, and |
oassew O going to get to the 4.6 billion that you show as a nominal oz O brought this to the attention of plaintiffs’ counsel. 1 said
T 4 benefit to the government? ozazarem [ there is numbers here claimed as disbursements which I could use
waen 8 A, Correct. Virtually all of this money in this model leaks oz O as a disbursement number, and they said they believe that that
ozaszorm 9 out to the benefit of the government. Some stays in the trust P * | disbursement data was particularly questionable and that Mr.
pr— 0] and builds up, but it's only 423 million, which is a small ozazsorm 10 Pallais -- do | have the name right?
wasoren 11 fraction of the total potential benefit. P—— I Q Mr. Pallais, it would be.
ozasaorm 12 Q. Have you reviewed anything that provides with you a factual ozazoorm 1.2 A. Mr. Pallais would be testifying that that was unreliable
02:39:35PM 13 basis to believe its reasonable to assume that thirty cents out 02:43:03PM 13 data, and I said okay, in that case if that's the position, |
ozssuzen 14 of every dollar collected for beneficiaries stays in the wawen 14 won't use that individual data. 1 will extrapolate backward
ozasusen 1D government and never gets paid to beneficiaries? wawen 1D from the CPNR.
waseen 16 AL 1 literally couldn't tell you one way or the other. prp—— ;] Q. When you had that conversation were you told why Mr.
ozasszom LT Q. But that's an assumption implicit in your model, isn't it? ozazieem L1 Pallais believed that data was unreliable?
e 18 A, Thatis an assumption. The only thing I have direct ez 18 A. 1 was told that it was part of a 70-page memo. Itwas a
ozasserm 19 evidence on that is the CPNR data that I looked at. ozaszoem 19 detailed and complex analysis.
P—i ] Q. And how -- p— (] Q. Okay. And in fact, isn't it true every time you saw a
p— | A. That's what that indicates. p— disbursement figure that you could have used instead of your
ozavoorm 22 Q. The CPNR dated indicated -- you're not saying it indicated oasaom 22 seventy percent imputed value, that disbursement figure was
caosen 23 that thirty cents out of every dollar failed to get disbursed to oz 23 actually larger?
oaosarn 24 plaintiffs, are you? waam 24 A, Several of them were right around seventy percent and
e 25 A. Well, it's showing that only seventy cents of the corrected oz 2D several others were substantially larger, and one was less than
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ozazaen 1 seventy percent, as | recall. ozararem 1 Q. So it was a hundred million dollars more, roughly; is that
oazsor 2 Q. Okay. So sitting here today you don't know how, for arsem 2 correct?
P example, your model would have been impacted had you used all of a3 A. Yes.
wasen 4 the available disbursement data rather than simply plugging in cearsen 4 Q. And then 2005, since you have the numbers right in front of
waoen D the seventy percent calculation? ccarseeM D you, what's the difference there?
casosom O A. No. I'd have to go back and carefully get that data and s O A. We're comparing 202.7 with 278.4.
02:44:00PM 7 substitute it. wasosen [ Q So again, about 75 million?
oy O Q. Did you ever review any audited figures related to the o 8 A, Yes.
assson 9 individual Indian money accounts? ozagsom 9 Q. In retrospect, do you think it would have been more
waen 10 A, When you say "audited,” I mean, they aren't a private ozagsson 10 reasonable to use audited disbursement figures in your analysis
ozaszeen 11 company so | don't really quite know what you mean by "audited." ozaszoem 11 than the seventy percent that you imputed for those two years?
oaszeom 12 Q. I'm actually referring to the audit of the 1IM system. ozaszom 12 A. 1don't think even in retrospect that as a financial
oasason 13 Why don't we go ahead and pull up for example ozaszomn 13 economist I'm in the position to do the detailed trust
ovanzsen 14 Defendants' Exhibit 438. wasaen 14 accounting. 1 can develop a model, which I have done, but I'm
ozassem 1D MR. WARSHAWSKY: Your Honor, would you like a copy of ozagaoen 1D going to need help from the Court and from both parties to make
casew 16 that? ozagaorm 1O sure that the most accurate figures go in there.
ozasiem LT THE COURT: No. ozasusem L1 Q. Okay. Fair enough. Let me ask you another question. Why
oassern 18 BY MR. WARSHAWSKY: oassson 18 don't we go, we're looking again at Attachment A, and you can go
ozasserm 19 Q. Professor Cornell, I've placed before you what we've had casoorw 19 to the first page if you'd like so we don't have all these
02:45:21PM 20 marked as Defendants' Exhibit 438. This actually was also part 02:49:05PM 20 footnotes in front of us. Now, again, assume, remember we
— | of the administative record from our prior hearing, but it's p— talked earlier about Osage and | asked you to assume that
ozasazon 22 captioned Independent Auditors' Report of the Tribal and Other ozaszom 22 payments were made directly from -- well, strike that.
02:45:35PM 23 Trust Funds and Individual Indian Monies Trust Funds, and this 02:49:35PM 23 Your total revenues figure?
oasaorn 24 is for the fiscal years 2006 and 2005. Have you ever seen a wasm 24 A, Corrected revenue is actually the word I use.
oasaarn 2D document like this before? ozasaor 2D Q. I'msorry, yes. Right. Your corrected revenue figures,
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ozasusem 1 A. It looks familiar, but not precisely familiar. ozasusem L that includes all of the Osage payments, all the amounts
oasseon 2 Q. Okay. Well, let's go to page 24 of this document. Why cassorm 2 collected by Osage, right?
oasoon 3 don't you blow up -- s O A. All the ones reported on their website, yes.
wween 4 A, How are the pages Bates number 24 on the bottom? ozassem 4 Q. I'dlike you to -- let's see. I'm sorry. Bear with me a
czasiem D Q. I'msorry. Right in the lower right-hand corner, or if you czsoneM D moment. If we can go to the disbursement figure in Column F,
oasssom O want you can actually look on the screen. csozem O does that include disbursements to Osage headright owners under
ozaarem [ A. I'm pulling it up here as well. I've got it. T 4 your model?
asson O Q. And I have pulled up a statement of changes in trust fund sz 8 AL I'm hesitating because | don't have the -- I've testified
oaszoem 9 balances for the years ended September 30th, 2006 and 2005. And csoarem 9 before that, you know, the checks, it would be my understanding
pr— 0] as you'll see from the top of this, this is with respect to the ozsosew 10 1 think that it would.
ozasaen 11 individual Indian monies trust funds. Do you see that, sir? ozsoszem L1 Q. Okay. Let me see something here.
02:46:36PM 12 A. Yes. 02:50:50PM 12 So bear with me, your Honor.
oasaren 13 Q. Okay. And if you look on, there's a line there under oo 1.3 I just want to compare this, the Attachment C that we
oasaen 14 Decreases, disbursements to and on behalf of accountholders for wsosen 14 had, to the current one. Okay. Why don't we -- now, the
oasasen 1D 2006, 3.74.5 million; for 2005, 278.4 million. Do you see that? wsien 1D disbursements data, again, you've explained that that came from
02:46:56PM 16 A. Yes. 02:51:10PM 16 the CPNR data, right?
ozassoom LT Q. And what numbers did you use for disbursements in wsizew L7 A, Yes.
waroew 18 Attachment A? ozsrzem 18 Q. And what is your understanding of what CPNR is?
caroen 19 AL Well, we'd have to go back and look. wszew 19 A, Check reconciliation and payment accounting produced by the
ozaroaen 20 Q. Would you mind pulling up Attachment A, the last page, and p—( ] Treasury.
p— | you can compare it to the hard copy there. So, for example, for p— Q. Okay. And I'm looking at Attachment C now. Your
oarzson 22 2006 your disbursements figure was how much? YA Attachment C which is Plaintiffs' Exhibit 56, sorry, you had
02:47:31PM 23 A. 271.1 million. 02:51:54PM 23 your footnote two -- I'm sorry. Attachment A, Column E, so is
oz 24 Q. And what was it in the audited report? oz 24 it fair to say that to the extent disbursements were made to
e 25 A It appears to be the 374.5 million. ozszoem 2D headright owners, that would -- you're assuming it's encompassed
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02:52:15PM 1 within the CPNR data, correct? 02:55:31PM 1 Professor Cornell, you recall we were reviewing a number of
oszseom 2 A. Yes. ossaom 2 these commissioner Indian affairs reports earlier today,

e 3 Q. Okay. wssemn 3 specifically Plaintiffs' Exhibit 45 to Plaintiffs’ Exhibit 50
wsmoen 4 A I'm assuming that the Osage money went into the general 1IM ozssusem 4 related to the years 1915 to 1920?
02:52:25PM 5 account and then would be paid out, so it would be included in s D A. Yes, | remember that.
oszzeem O both the revenues and the disbursements. csssorm O Q. And if you recall talking about how you utilized the total
ozszaem [ Q.  Are you familiar with, have you ever heard about something PV 4 income figures on the right-hand side?
P - like something called Treasury disbursing symbol 48447 wsssew 8 A, Correct.
P | A. Yes. osssem 9 Q. And I'm sorry, | should have actually -- we're going to
pr— 0] Q. And what is your understanding of what that is? ozssoem 10 have to bring it down a little bit so you can see the years, and
ozszaen 11 A. That that's an account number related to the individual ozseosem 11 you can see over on the left-hand side the first year is 1920
02:52:45PM 12 Indian trust. 02:56:00PM 12 and then there's 1919, 1918 on down like that. Do you see that?
ozszaern 13 Q. Okay. And the CPNR data that is utilized, was that simply ez 13 A, Yes.
wsosien 14 for 48442 wsesen 14 Q Now, let's go back to where | was before under the last
wszssew 1D A, That's my understanding, yes. ozseuem 1D caption. Do you see there are two categories, allotted and
pr— < Q. Soifin fact the payments made to headright owners go P—( ;] unallotted?
ozsaosem L7 through a different Treasury disbursing symbol, your ozsezem L1 A. Yes.
ozsasorn 18 disbursements data wouldn't capture that; is that correct? ozsszerm 18 Q. Do you have an understanding as to the distinction between
wssen 19 AL I believe that's correct. essaom 19 those two categories?
p—i 0] Q.  Are you familiar with the terms, and they both refer to wssaom 20 A. 1 think I did when we originally went through this. 1
02:53:20PM 21 basically the same thing, ACH, EFT, the acronyms? 02:56:35PM 21 don't recall it now.
wszem 22 A, Electronic funds transfer. ozseasom 22 Q. Let me see. Would it refresh your recollection if | were
ozsazon 23 Q Exactly, or ACH, automated clearing house? s 23 tO suggest that the unallotted referred to tribal trust as
02:53:33PM 24 A. Yes, I'm familiar with those. 02:56:51PM 24 opposed to individual trust, individual Indian trust, does that
ozssaan 2D Q Okay. And are you a -- have you been made aware whether czsssin 2D sound familiar?
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ozsaaem 1 any disbursements from the Indian -- to the individual Indian ozsessem L A. That might be right, but I'm not sure.
osaason 2 beneficiaries are made electronically as opposed to by checks, cssstm 2 Q. Well, I don't want you to guess here. Suffice it to say if
osson 3 being made by checks? o 3 in fact the unallotted amounts should not have been included as
wsasoen 4 A. Well, you can make it electronically and still have a, wsroen 4 income for the individual Indian monies trust accounts, is it
ozsaseM D quote, check number. You get a nonnegotiable check. That's the wsmen D fair to say that your revenue figures have been overstated to
osasorm O way CRA pays me, for example, but I'm not aware of the details csrasom O the extent you've utilized unallotted revenues?
ozseoem [ of how these are distributed. e § A. 1 think that follows by definition from your assumptions.
s O Q. Well, do you know whether the CPNR data includes payments sz O I'm trying to get out the total receipts into the individual
02:54:12PM 9 made by EFT or ACH? 02:57:20PM 9 Indian trust, and if there is a number that was included in
wsaen 10 AL I interpreted it to be all payments made out of 4844, so if ozsrazen 10 that, it was not a receipt for that trust, it would indeed be
osazew L1 some of those were electronic | would think it would include the wsasew L1 overstated.
ozsezerm 12 electronic. That would have been my interpretation. ozsraoom 12 Q. Have you ever heard the expression tribal 11M?
ozseaorn 13 Q. Have you ever heard of a system called PACER with wsren 13 A, Yes.
ozseaen 14 respect -- not the judicial one, but with respect to electronic osrazen 14 Q. And what is your understanding of what tribal 11M referred
ozseaen 1D payments? wsmeen 1D t0? You know, it's been a long day. Let me see if we can
wsaen 16 A, No. oo 1O refresh your recollection.
ozseaoen L7 Q. Soifin fact the CPNR data did not include the electronic P Y 4 A. I'm trying to remember, yes.
wscamm 18 transfers that we've been talking about, would you agree with me ozssoew 18 Q. This might help. You stated very eloquently -- would you
wsesow 19 that your disbursement rate is artificially low? ozssoen 19 pull up Cobell 20, please?
asesen 20 AL 1t might be. | would have to understand, I don't want to p—l ()] This is Judge Robertson's opinion from January 30th of
— | draw a conclusion until I've looked at the actual data and p— this year. We're going to go specifically to, the citation is
ozssooom 22 understood it, but | couldn't rule out that possibility. czsssrm 22 532 F Supp 2d at page 84. So go to the 41st page of this
ossarm 23 Q. I'd like to refer to Plaintiffs' Exhibit 50. If you could e 23 document.
ossaan 24 pull that up, please. And I'll tell you what. 1I'm going to try ozssaorn 24 And would you blow up the yellow section here? Blow
wsszew 2D to make this easier. If I can step over here and show -- czssaor 2D it up a little bit more. It's been a long day. Okay.
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wssason L Can you see the highlighted section where Judge wewew 1 Q. Have you become aware of instances -- strike that actually.
wsam 2 Robertson was discussing tribal 1M accounts and tribal 11M coem 2 Are you aware that some of the amounts collected
sesem 3 money, and he states, Tribes utilized 11M accounts as wozew 3 within the 1IM system represented deposits made by unsuccessful
wssoew 4 convenience as a realitively easy way to obtain checks from the wowew 4 bidders?
wssoew D 1IM system. Such accounts oxymoronically are referred to as wowew D AL Yes.
wsouem O tribal 1IM accounts containing tribal 1IM money, and citing to woasem O Q. Okay. And for example, why don't we go ahead and -- let's
wsewew [ Kathy Ramirez's testimony. Does that refresh your recollection woasew [ go to Defendants' Exhibit 33. This is actually, 1 believe this
wszew 8 as to what tribal 1IM money is? wossem 8IS actually -- | believe this is from one of the same reports
wszew 9 A. 1 think so, and if I read above it, it refreshes me better wosom 9 you looked at earlier with Mr. Gingold, but why don't we go to
wsuen 10 that tribal 11M money is money owned by or the tribal unit has wososem 10 page two, and if you look in the upper right-hand corner you see
wssaew 11 the right to that gets deposited into the 11M account. wosew L1 there's under disbursement amounts returned to unsuccessful
ozsoseom 12 Q. How does Attachment A treat tribal 1M money? wozem 12 bidders, do you see that?
essew 13 A, It doesn't break it out. wozew 13 A, Yes.
wsssew 14 Q. And so for example, to the extent you've included wozew 14 Q.  And that represented in that particular year about a third
wooew 1D collections within your collections figure tribal 1IM money, wozew 1D Of the disbursements?
wooen 16 that overstates revenues; is that correct? wosen 16 A, Yes.
wooew 17 A.  That sounds correct, but again, sitting here under oath 1 wozew L7 Q. That's very rough, but 2.7 million out of 7.6, 7.7 million,
wosen 18 wouldn't want to say for sure. women 18 right?
woozoem 19 Q. Okay. Did you ever become aware of circumstances where women 19 A, Yes.
wozen 20 revenues into the 1IM system include amounts that subsequently woszsem 20 Q. And how does your model treat disbursements and collections
wwwew 21 were transferred to the tribal trust? wowew 21 related to unsuccessful bids?
womem 22 A. | became aware of instances of that, yes. wosem 22 A.  Unsuccessful bids, because it would not -- if they were
wovarn 23 Q. And how did those -- how were those transfers accomplished? wosem 23 earnedd it would not accrew as a benefit to the government and
wossen 24 1 mean, in other words, mechanically? Was a journal entry wasen 24 should be debunked out.
wosen 2D prepared? wowen 2D Q. That's happened in your days?
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woaew 1 A 1 don't know. wuoew L A, Well, it's hard to say, because with just applying the
ceosim 2 Q. Well, let's take a look at, | had this marked as cososem 2 thity, it isn't clear exactly what's in that thirty percent.
wossw 3 Defendants' Exhibit 480. This is actually a much larger VRSV Q. Okay. Now, you talked a little bit this morning and
wooew 4 exhibit. We're just going to go to the last page, page nine, if wozew 4 earlier this afternoon about your calculation and the benefit to
wooew D you can pull that up, please. Page nine, the last page. And wozew D the government. In connection with that, there is discussion --
worrem O why don't you focus on the top half first. Have you ever seen a wozem O THE COURT: Mr. Warshawsky, let's not leave that last
wozew [ document like this before? wossew [ point. | thought the question was does the thirty percent
worzen 3 A. No, | don't believe so. woev 8 number of monies that was disbursed include these funds returned
wozem 9 Q. Okay. And you see on the left-hand side a reference to woeen 9 to unsuccessful bidders or not, and your answer was you don't
wosen 10 14X63039? wuszw 10 know. Why is it you don't know?
wosew 11 A, Yes. osoaseom L1 THE WITNESS: Because | don't have a detailed audit of
wozeem 12 Q. Do you know what that is? wusew 12 what the actual payments are or where they went. I'm trying to
womem 13 A, No. wosom 13 operate at a very high level without understanding the micro-
wowew 14 Q. And over on the right-hand side obviously then you wouldn't wosoew 14 data.
wowrn 15 know what the 14X7433 and on down is? sosoew 15 BY MR. WARSHAWSKY:
wowem 16 A, No, I don't believe so. woszew 16 Q. So you don't know, and if the if thirty percent
woaew 17 Q. So you don't know whether this represents money being wosssew L7 disbursement does not include money that was returned to
wosew 18 transferred from the 1IM account to the tribal trust accounts? woszem 18 unsuccessful bidders, then you're way off, aren't you?
wosen 19 A, 1 couldn't testify that I do today, no. woszeew 19 A, 1'm off by whatever the return to the unsuccessful bidders.
wasen 20 Q. If that's what this is, though, am | correct that your ososaoen 20 THE COURT: If it were a third, as in this case, it
weam 21 disbursement calculation wouldn't have captured such a transfer woseon 21 would wipe out the delta.
woom 22  because this wouldn't have been something included in the CPNR ososaaen 22 THE WITNESS: Well, that's a third of the
wooen 23 data? wosasen 23 disbursements, not a third of the revenues, but it would take a
wouen 24 A. 1 believe that's correct, but 1'd have to understand it osossorn 24 big chunk out of it, yes.
wowen 25 more fully to be sure. wossaom 2D THE COURT: Okay.
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ososssem L BY MR. WARSHAWSKY: oo L should be considered disbursements and they would be -- how they
wosozem 2 Q. By the way, Professor Cornell, and while we're having that wosorm 2 were drawn | don't know.
s 3 exchange, which I recall in particular you did this afternoon sz 3 Q. Do you know what years 1M monies were deposited in banks
woeen 4 talk to Mr. Gingold this afternoon about monies held in banks as wosaoen 4 rather than the Treasury?
coeieM D opposed to held in the Treasury. Do you recall that? wossoem D AL Well, there was a document put up this afternoon 1 believe
woszorm O A. Yes. wossen O that continued up until the early 1930s.
osoeaoem [ Q. And so, for example, and this was even discussed | believe ossrem [ Q. So the basis for your understanding is the Terry Keyhoe
sz O during your direct, we looked again at this Defendants' Exhibit o O document that Mr. Gringold showed you?
03:06:32PM 9 33, total balance on hand June 30th, 1999, of 10.9 million out 03:10:06PM 9 A. Yes.
pv— 0] of about 959.6 million is reported being held in bonded banks to wooew 10 Q. Now, let me ask you about the interest calculations. Why
wosasen L1 credit individual Indians, right? womem 11 don‘t we go back to Column H? | think it's Column H. It was
oosagrm 12 A. Yes. w0z 12 Column H of Plaintiffs' Exhibit 41. Have you checked the
wosasem 13 Q. How does your model -- strike that. wwaem 13 interest rates that were included in this column?
osossoen 14 Isn't it true that your model, however, treats those os10aoen 14 A. Yes.
woesoen LD monies as though they were held in the Treasury? woaen 1D Q. Okay. And the reason | ask is the last two interest rates
03:07:02PM 16 A. The government, like an individual, can have many different 03:10:44PM 16 or the ones | should say for 2000 -- let's go to 2005, 2006, and
woreen L7 Treasury accounts. It could have been prior bank accounts. The oaousem L1 2007. They're all on the same page. Do you see 2005 is 4.22
worzew 18 critical question is when money leaves the bank where does it s 18 percent and 2006 went up a hundred basis points to 5.22 percent?
03:07:24PM 19 go. 03:11:08PM 19 A. Yes.
worzaem 20 Q. What's your understanding of the term there to credit wazuen 20 Q. And then to 6.22 percent in 20077
worzomm 21 Indians. e A. Yes.
03:07:33PM 22 A. 1 don't know exactly what that means. 03:11:15PM 22 Q I'll tell you, I checked the Schiller Data on the website,
worasn 23 Q. Implicit in your calculation, though, is an assumption that cazsen 23 and we can pull that up if you want. Why don't we do that just
woraem 24 the government has free access to it, that the individual have wuzen 24 to make sure we're comparing it to the right one? We saw a
woram 25 no right to it? sz 2D slightly different interest rate and | want to make sure we're
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corusem 1 A. No, I don't think so. ouaoem L going to the right source. And go to the last year's. Oh, boy,
woraen 2 Q. How is it that the government can tap it just like it could e 2 not that.
o 3 tap money into the Treasury? s 3 A. 1don't think you want that page either.
wosen 4 A, We have the opinion the Treasury, the government should be oo 4 MR. WARSHAWSKY: Your Honor, if | may approach the
corseM D disbursing funds according to the appropriate rules, but if o D witness. I've got a hard copy. May I, your Honor?
wososrw O there's a deposit at a bank, and | understand that the iz O THE COURT: You may approach the witness, please.
P government would have the rights to recall those funds if it ooszasem [ BY MR. WARSHAWSKY:
sz O chose to. iz O Q. Why don't you try the third page and see if that does it.
woszzew 9 Q. If in fact the government didn't have free access to those wzzom 9 There we are. Okay. No, don't go that small, please. You see
03:08:27PM 10 funds that were held in credit for individual Indians, your 03:12:35PM 10 there, that's good.
ososaoen 11 model would overstate the benefit to the government; is that osroasen 11 The column, it looks like it's one. You've got the
03:08:34PM 12 correct? 03:12:40PM 12 years and then one, two, three, four, fifth column over.
woszen 13 AL Well, my model would still work. What you'd basically be w13 AL Yes, | see that.
woeaoen 14 saying, if the government could not take any of the monies that wizaen 14 Q. The 4.22 and then 4.42 and 4.76?
woesen 1D went into the bank accounts, let's take an extreme hypothetical. waaen 1D AL Yes.
wosssrm 10 Ones it goes into a bank it cannot be used for the benefit of wzeorn 10 Q. Are those the figures that should have appeared in
woeszem L7 the government. It's either got to be disbursed to Indians or iz L1 Attachment A?
wossorn 18 pilferred by some corrupt officials. Those are the wesew 18 A, As I look at this, it makes me think I think so, but | can
wososrw 19 alternatives. In that case the disbursement rate by definition wsoorn 19 check that during the break.
wosorew 20 would be a hundred percent. p— Q. How did you determine that the ten-year Treasury bond rate
P— | Q. Well, let's look a little bit higher on this exhibit under p— was the appropriate way to gage interest here?
03:09:12PM 22 disbursements, the third line, checks drawn by Indians on bank 03:13:00PM 22 A. Well, I believe that the government borrowing rate was, and
wosssrn 23 accounts. Can you draw any inference from that as to who had s 23 as | testified directly, |1 thought the average of the ten-year
woszeem 24 the right to the funds in those bank accounts? e 24 rate over the one-hundred-and-some-year period would be a good
woszew 25 AL If those funds were drawn by individual Indians, those wszo 2D aapproximation of the average government borrowing rate.
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wuzen L Q. Now -- wswew L A, No. I interpreted as the intermediate. There's '20s and
wuzew 2 A, And it's also a number that you have available. For sz 2 ‘30s.
sz 3 example, the government hasn't issued 30-year bonds throughout VI Q. But you said that data wasn't available for the entire --
wuzen 4 the time period. wiezen 4 A, Not continuously.

e D Q. Are you familiar with the factors that a money manager e D Q. Okay. But of the available data, the ten-year was on the
wuwew O would consider in making borrowing decisions? oo O high end, right?
wioen A, When you say a money manager, are you talking about a wiwen [ A, Alittle bit, but 1 felt the ten-year was a reasonable
T - government money manager or just any money manager? s O approximation of the government's borrowing costs.
s 9 Q. We can take any money manager first. PR © | Q. Have you undertaken any efforts to become informed about
wosew 10 AL Okay. Yes, I think I am. wwarn 10 how the government actually does make decisions as to how much
wzsew L1 Q. And what are those factors? wisarw 11 to borrow?
wuwsen 12 AL Expected borrowing costs; risk. Those would be the two w12 A, As to how much?
wwoew 13 most important. wisern 13 Q.  Right.
wosen 14 Q. Okay. You look at the time that you're going to need to wiewen 14 A, Other than the general point that | spoke of a moment ago,
wuoew 15D borrow; is that correct? wwsew 1D no.
w16 AL IF you're a very long-lived entity that just continually wssen 10 Q. Well, and you were here this morning of course for Dr.
wienen L7 roles over that's less important. The U.S. government never oessem 17 Miller's testimony. So let's try to go through it this way. In
o 18 really pays back its debt. In fact, it just gets bigger. wiroew 18 Attachment A, if you want to pull up Attachment A again, Exhibit
wezeem 19 Q. Wwe'll talk about that. Then let's talk about the people wiroew 19 41, for 2007, I'm going to take your corrected -- well, nominal
wuzen 20 that make borrowing decisions for the United States. What do wizew 20 amount to the government. That's the net amount of revenue over
Pp— | you know -- I'm sorry. Let me ask it differently. What's the wizew 21 disbursements as you've calculated it, right?
e 22 basis for your understanding about how those decisions are made, wuaen 22 A, Yes.
w23 how much to borrow, say, at Treasury? waraen 23 Q. And that's what you applied the interest rate to, correct?
wwamn 24 A, Are you talking about how much to borrow, or how to borrow wusen 24 A, Correct.
wusm 2D it? How to borrow, I mean what term of securities to issue. waraeem 2D Q. So 102 million, and we'll divide it by 52 weeks, it's about
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cremen 1 Q. I'll take either one. 1 have a suspicion it's a more waraoew L roughly $2 million a week coming in net to the government; is
s 2 complicated question than | understand. So why don't you wusew 2 that correct?
wuwsen 3 answer? wusm 3 A.  Based on those numbers, yes.
wusen 4 A, Well, how to borrow, 1 think Dr. Miller was the better wusen 4 Q. And I'd like you to assume since | understand you don't
wisoew D witness to answer that, but they basically have got to borrow wwosen D have any knowledge about this, assume that the government, that
s O enough to meet the operations to which the United States wuorw O the Treasury on a weekly basis looks at its borrowing needs and
T government has committed itself, which includes all the TRV 4 makes determinations of how much to borrow in the billions.

VR - programmatic undertakings of the government, plus paying the wszen 8 A, Oh, it would easily be in the billions.

wassern 9 interest and the principal on the maturing debt. waszem 9 Q. So $2 million, that is going to be material to a borrowing

wszoem 10 Q. Is there a reason you didn't for example in putting wuwaew 10 decision?

wszen L1 together your analysis in Attachment A, a reason you didn't try wezen 11 A, Well, I think you're making the famous mistake the Greek
wiszeew 12 to come up with some kind of weighted cost of capital or csasom 12 mathematicians made, which is because a number is small, say
csazen 13 weighted cost of borrowing rather than just picking a particular wwarn 13 that you can't consider it that way.

wissen 14 debt instrument like the ten-year bond? wsazen 14 Let me give you an analogy. | paid my taxes in April
wisaen 1D A, Because you're not going to have data on that back a wisen 1D and | wrote a check to the government. It's a lot smaller even

wiseow 16 hundred years and |1 didn't think it was a material consideration wuwsew 10 than that. I can say, well, this isn't material, it doesn't

wiswen L7 to go through this massive analysis for what would have been a wwssew L7 affect their borrowing decision, how about if the government and
cseorn 18 marginal change. wassern 18 | just forget it and | won't pay my taxes this year. It

csaorn 19 Q. Long-term rates, and | understand that there can be times wseew 19 wouldn't affect anything. Unfortunately, if a hundred million

wissew 20 when the yield flips, but typically long-term rates are larger p—( people thought the same way it would affect the government in a
wissew 21 than short-term rates, right? p—y very real way so every little bit affects them. It's just that

wwoen 22 A, Somewhat. That's a very hotly researched and disputed wwssew 22 when you look at any little bit in isolation it seems

csosn 23 issue, but typically that's been the case, yes. oo 23 unimportant, but to the extent that they don't have two million

o 24 Q. Okay. But for purposes of your choices, the ten-year bond wwzen 24 here they are going to have to get it elsewhere.

wwuem 25 was the long-term rate, right? wszsn 2D Q. Well, that's the question | want to ask. Let's take that
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wzoew 1 two million. Assume further, though, that when the government wasew L A, Yes. The seventy percent was applied across the board from
s 2 makes the decision about how much to borrow, they don't borrow wmoen 2 the aggregate data.
P based on a projection of, well, we need an extra two million. s 3 Q. Now, in the series of Osage hypotheticals asked by Mr.
wwwen 4 They say we're going to borrow, we're going to use a half waoen 4 Warshawsky, he asked you to assume that the funds were held
wsew D billion dollars as the threshold. Say we calculate, we need 2.2 waen D outside the 1IM trust. Do you recall that?
wwsew O billion coming up, we're going to borrow two billion. If we wasew O A, Yes.
cosrem [ need 2.8 billion we're going to borrow three billion. Are you YR 4 Q. And he asked you a question if the funds were held outside
wooew 8 with me? wxzew 8 the 1IM trust, would you include those funds in Attachment A,
wooen 9 A, Yes. wawem 9 correct?
wzoozem 10 Q. If that's the actual -- and I'm sure I've oversimplified wawem 10 A In the what?
waooen L1 it, but if that's basically the decision-making process that waaen 11 Q In Attachment A in your model.
wzooorm 12 goes on, isn't it true that that $2 million isn't going to tip wanzen 12 A, Yes.
waosew 13 the borrowing decision one way or the other? s 13 Q. And what was your answer to that?
wossew 14 A. 1 don't think that's correct logic because that could be wasen 14 A Well, | said that if they never entered the IIM funds then
wowen 1D true of any $2 million receipt and yet in the aggregate they do. wozaorw 1D they should not be in 1IM receipts.
wnzew 16 So no, that's incorrect. $2 million means $2 million of added oszzaen 16 Q. If the funds are held in trust in Treasury for the
waoaoem L7 borrowing. The way it flows through the actual decision making waaem L1 individual Indians, should they be included in your model?
waozsen 18 may be complex but the only way to think about it is it would wasew 18 A, Well, then in my understanding they would be included and
waoasem 19 increase the borrowing needs by $2 million. waassem 19 they should be.
ooz 20 Q. And with whom are you going to aggregate the $2 million of waaseen 20 Q. Sois it important as to whether they're held in a
p— | income from the IIM trust here? —— particular system in your opinion or whether they're held in the
wosew 22 A, With all the other sources that the government has in csosm 22 Treasury?
waosien 23 revenue. waoen 23 A, The importance as | understand it is that they'd be held in
waosen 24 MR. WARSHAWSKY: Your Honor, may | take a short break? wazew 24 the 11M trust for the benefit of individual Indians, not for the
ooz 2D THE COURT: A short break? waesson 2D particular account.
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caowen 1 MR. WARSHAWSKY: Well, just take a moment to confer. TSR | Q. Soif the account is labeled something other than the 1M
oo 2 THE COURT: Yes. Okay. wazew 2 trust but the funds are held in trust in the Treasury, should
oo 3 (There was a pause in the proceeding.) YRRV they be included in your model?
oo 4 MR. WARSHAWSKY: Professor Cornell, thank you very wazen 4 A. 1 think so, but I'd want to make sure | understand it a
worew D much. e D little further.
woreow O Thank you, your Honor. waaen O THE COURT: | want to make sure | understand it a
T 4 THE COURT: Thank you, sir. PO 4 little further too. | thought this whole thing was premised on
oz O Any redirect? w8 the TGA.
warzew 9 MR. GINGOLD: Yes. YR * | BY MR. GINGOLD: Yes, it is, your Honor. Would you
waszzew 10 REDIRECT EXAMINATION waesow 1O like me to explain it?
wazsen 11 BY MR. GINGOLD: waeaem 11 THE COURT: I'd like you to ask sharper questions so
wazzsom 12 Q. Professor Cornell, Mr. Warshawsky asked you several waeew 12 that we know whether the money is in the TGA or some other
oz 13 hypothetical questions, one of which is if in fact the Osage o 13 place.
wazoen 14 individual Indian trust funds did not have a 4844ALC, would you wausew 14 BY MR. GRINGOLD:
w2z 1D be able to conclude that seventy percent of the funds waeagen 1D Q. Are you aware of what happens when a check is cut on funds
wazem 16 represented in the CRA database were disbursed or not? wasew 16 held by the Treasury? Let's say in the 14X6039 account, what
wzaew L7 A. 1 remember that line of guestioning. waesoem L1 happens to the funds when a check is actually written?
wazzaen 18 Q. If in fact the Osage individual Indian trust beneficiaries wsoew 18 A, Well, when it's written, you mean when it's cleared?
w19 checks did not have the 4844 ALC, do you have any evidence that s 19 Q. No. When a check is actually written do you know what
wazarem 20 any of those funds were disbursed to the individuals? wasorem 20 happens to the funds?
wasem 21 A, No. wsoem 21 A, No.
iz 22 Q. So the seventy percent disbursement you applied to the s 22 Q. Let me give you a hypothetical. If a check is written for
iz 23 Osage individuals was applied even though you didn't have a wasew 23 an individual Indian that comes out of the 14X6039 account, if
P single shred of evidence that any money went to the Osage, wasssew 24 the funds are then immediately transferred to Treasury, general
wasen 2D correct? waszew 2D account, and they stay in the general account until the checks
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was2ew 1 are negotiated or paid, is it your understanding those funds are woszew L THE COURT: I didn't understand that. You're asking
cmasm 2 being held in the general account until such time, if my waxew 2 for a sum of money that is restitution.

M 3 hypothetical is true, until such time as the check is actually cmaem O BY MR. GINGOLD: That's correct.
wasasew 4 paid? " THE COURT: You're asking for this restitutionary sum
wasasew D AL Yes. waxew D Of money to be given to a plaintiff class.
oosaen O Q. Whatever amount of time that would take, correct? osomsoen O MR. GINGOLD: That's correct.
wasarw [ A.  Correct. wosaorm [ THE COURT: Are owners of Osage headrights members of
cmsom O Q. Now, if the Osage funds were held in an Osage account and weaern 8 the plaintiff class?
wassew 9 the Treasury cut checks to the individuals and their funds were PPV ® | MR. GINGOLD: Yes, they are. They're individual
wzsowm 10 similarly transferred into the general Treasury account, under wasew 10 Indian trust beneficiaries in accordance with February 4th,
wasoew L1 those circumstances that | described in the hypothetical wasew 11 1998.
w12 wouldn't they too remain in the general Treasury until the wazsssom 12 THE COURT: Okay. And is it your position that if
wwwem 13 checks were paid? waseem 13 this money, that this hypothetical award of restitution is made
wasew 14 A, The way you've described it, yes, it sounds so. waoew 14 to the plaintiff class, that it will be distributed equally
wazew 15 Q. Now, if in fact all of the funds of the Osage that are held waoew 1D among all Native Americans?
w10 in that account, or no, 98-and-a-half percent, assuming ososooen 1O BY MR. GINGOLD: What we've said in our briefs is this
waaew 17 98-and-a-half percent of the funds held in the Osage account are wauew 17 Court can make a determination on how the funds should be
wzsaeen 18 soley the only rights to those funds are solely in the wziem 18 distributed. We believe, however, it's within the discretion of
osoaen 19 individuals, would you assume that those funds are the wosen 19 this Court, your Honor. We believe, however, because we're
wwaen 20 individuals' funds? If all rights to those funds are the wzezem 20 seeking benefit conferred, it is proper to distribute the funds
wwsew 21 individuals' rights, would you assume those funds are the wezem 21 ONa per capita basis. To the extent that an individual --
waxsem 22 individuals' funds? wzoaom 22 THE COURT: Have you told the Osage about that?
wusen 23 A, Yes. osossn 23 MR. GRINGOLD: Yes, as a matter of fact we did. We
wzsssom 24 Q. Ifin fact the individuals paid taxes on those funds would waen 24 went down to the Osage when we filed this action in 1996. We
werooem 2D you assume that they're the individuals' funds? wezem 2D met with the Osage individuals in the Osage tribe and they
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waeen 1 A, Yes. wmarw 1 endorsed us, and Ms. Cobell and | and others were down there.
carom 2 Q. If you assume that the government used to issue K-1s to the w2 Yes, we did, your Honor.
waoew 3 individuals whose funds were held in that account, would you PRV THE COURT: Okay. Proceed.
w4 assume that's from the individuals' funds? P MR. GINGOLD: But your Honor, one of the most
waew D AL Yes. wasew D important aspects of this is, and when we filed in litigation in
weriem O Q. And today if you assumed that the government issued 1099 waosom O response to your question we looked at this issue quite
waeew  ( forms for those funds that are held in that account, would you wsoooem [ carefully, we looked at whether or not we believed there would
wazew 8 assume that the individuals' funds -- waomm 8 be any preconclusion with regard to the damages claims to the
werzem 9 MR. WARSHAWSKY: Your Honor, I'm going to object. I'm w9 extent that an individual would be damaged and otherwise
wazew 10 far beyond Professor Cornell's expertise. wamen 10 wouldn't be able to be, let's say, obtain justice in this court
warzeew L1 THE COURT: Oh, he's making a lot of assumptions. I'm wwsew L1 because we're well aware of all the issues and we concluded and
wzraoom 12 happy to hear them. What | want to know is whether the waxem 12 we believe the law is quite clear as Professor Laycock
weaen 13 Plaintiffs’ position is that all Native Americans are entitled waozem 13 explained.
waaew 14 to an undifferentiated share of all the money that may have been wwozew 14 BY MR. GINGOLD:
waraew 15 held for the Osage. wuwzew 1D Q.  There is no preconclusion, there is no barring as long as
pp— BY MR. GINGOLD: Your Honor, because we're looking at ossoorem 1O you don't obtain a double recovery, so we looked at that issue,
waraew 17 restitution, which is a benefit conferred on the government and wwzew 17 and again Dr. Laycock confirmed that in review. So we're
waswew 18 not the injury sustained by the individual, and as Professor waosen 18 dealing with a situation where we, Plaintiffs' counsel asked you
wzrseem 19 Laycock stated in his testimony, if in fact Professor Laycock is waeen 19 to apply a seventy-percent rate across the board without regard
wxeem 20 correct in his understanding of the law, the only thing that wawem 20 to what tribe any individual is a member of?
wasoen 21 would happen on this is whatever the benefit conferred to the waszw 21 A, Correct.
wzoen 22 individual an as allocated to the Osage, so long as it did not waoszom 22 Q. And was there a reason Plaintiffs' counsel asked you to do
wzmieem 23 receive whatever injuries they sustained they could also recover wasen 23 that, do you know?
wassen 24 in damages on that which remains if they chose to bring that wassen 24 A. 1 don't recall.
wazew 2D action in the proper court. waossem 2D Q. Was there any issue with respect to the reliability of the
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waoew 1 data that otherwise exists? wusew 1 as of September 30, 2006 and 2005. It goes on almost the entire
wawem 2 A,  Oh, oh, oh, I thought were you asking a different question. cassem 2 paragraph. Do you see that?

PPV Yes, as | testified earlier, that Plaintiffs’ counsel said that wasen 3 A, Yes.
wawew 4 the bits and pieces of disbursement data that were available wusew 4 Q. So this is a qualified audit, correct?
wawew D were highly unreliable and there would be testimony as to that, wuoew D A, It looks like it, yes.
wazem O  and I therefore said, well, the most reliable thing | have is wasowm O Q. Okay. I'd like you to turn your attention to the next
wazew [ the CPNR data and I will use that pending further word from the | wuoes [ page, the first paragraph in the next page. It states, Our
oM O government. wuzem 8 consideration of internal control over financial reporting
wazem 9 Q. Now, Mr. Warshawsky identified DX438, which is the wuzen 9 resulted in a following condition being identified as a
warzen 10 Independent Auditors’ Report of Tribal and Other Trust Funds and warzeem 10 reportable condition. Reliance and processing of trust
waaew 11 Individual Indian Monies Funds Financial Statements for fiscal wumem 11 transactions at the Bureau of Indian Affairs and unresolved
waveem 12 years 2006 and 2005. Do you recall seeing a page? wawem 12 financial reporting matters from prior periods, we consider this
waswen 13 A.  Yes. I still have that up here in fact. waraen 13 reportable condition to be a material weakness. Do you have any
wasew 14 Q. And I believe Mr. Warshawsky pointed you to page 438. If wueew 14 understanding of what that means?
wzoew 15D you can please look at that. wuaew 1D A, It means that they're not comfortable with the financial
waem 16 AL 1 actually still have it open there. wauwem 16 controls and reporting.
weoew 17 Q. Okay. Now, this is for both fiscal years 2006 and 2005, wusew L7 Q. I'd like you to turn to the next page, page 34. Under the
waoem 18 correct? wasoorm 1.8 paragraph that's identified as condition, the second paragraph
wooen 19 A, Yes. wasoen 19 under that, I'd like to read this to you. If you can, is this
wauem 20 Q. I'd like you to turn your attention to DX438 at page 31. wasoem 20 clear enough on the screen?
woaen 21 A, 317 wsuen 21 A, Yes, I'm there.
wazzem 22 Q. Yes, that's correct. And if you see it says tribal and wasizom 22 Q. The financial information systems and internal control
waaem 23 other trust funds and individual Indian monies trust funds wasisem 23 procedures used --
wazam 24 managed by the U.S. Department of the Interior independent wasem 24 THE COURT: Mr. Gingold?
wamen 2D auditors' report of internal conform on financial reporting and waszoem 2D MR. GINGOLD: Yes.
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wazaew 1 compliance with other matters. Do you see that? waszoem L THE COURT: This litany we've heard a number of times.
waam 2 A, Yes. waszem 2 What you're doing now is asking this witness to affirm the
a3 Q. And it's dated 2006, correct? wsaem 3 instructions you gave him about what to use. He's already said
waaew 4 AL Yes. wasaxew 4 if the data are correct my methodology is correct; if not, it's
s D MR. GRINGOLD: Your Honor, would you like us to have waerw D not. He's not vouching for these numbers. 1 don't understand
wasem O this brought back? wasam O him to be vouching for this decision to use the seventy percent.
P THE COURT: Yes, please, on the screen. wserw [ That was your decision. That's what he told us. Now, right now
wasem 8 BY MR. GRINGOLD: wssew 8 what you're trying to do is to get him to agree that the
wazsoem 9 Q. You've stated you're not an auditor, correct? wassew 9 instructions you gave him were the correct instructions, and
wmoew 10 A Correct. wwoew 10 that's out of bounds.
wuoew 11 Q. And you've stated you're not a C.P.A., correct? wasooew L1 MR. GINGOLD: No, sir, that's not what I'm doing. Mr.
wawem 12 A.  Correct. wasosem 12 Warshawsky introduced this exhibit and identified particular
wazowm 13 Q. Do you have any understanding of what it means if an audit wwsmem 13 disbursement information on the page that he identified and
waoew 14 is qualified? wawwew 14 basically asked him if he saw that information. He said he did
wawew 15 A, Well, if an audit is qualified it usually means that the wwwew 1D not. One of the things that | was going to be pointing out in
wauwem 16 auditor does not feel that they have adequate information to wwxem 1O here, since Mr. Warshawsky opened the door, was the auditors
wusew 17 provide their normal audited opinion. wwzew L7 themselves said you cannot rely on the information.
wamem 18 Q.  Please turn to page 32. waszem 18 THE COURT: | thought that's what yesterday was all
wazen 19 A, Okay. wwsmen 19 about.
wazem 20 Q. 1f we can focus in on the paragraph which is a summary wasaoom 20 MR. GINGOLD: Your Honor, | don't recall this report
waszeem 21 paragraph. The first sentence begins in that paragraph, Our wasazom 21 being introduced.
wamem 22 audit reports on the trust funds financial statements were wasaom 22 THE COURT: Not this report but this general subject.
wamew 23 qualified because it was not practical to extend our auditing wwssem 23 We went through all of the Arthur Andersen qualified audits. |
wazaen 24 procedures sufficiently to satisfy ourselves as to the fairness w24 mean, let's move on. | don't understand what door opening
waeen 2D Of trust fund balances and the trust fund's financial statements wasaem 2D you're talking about. This gentleman's testimony is about a
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cwsen 1 methodology and the disbursement numbers he used were the ocaooem L With regard to the seventy percent disbursement
waroor 2 numbers you gave him. He's told us that the Osage should not -- oo 2 figure, did you testify that you assumed that all disbursements
s 3 he's told us he isn't sure whether the Osage should be in there oo 3 by check are included in that figure?
waoen 4 or not. He's told us that he didn't use real disbursement wozew 4 A, Yes. I believe all disbursements by check are included in
wazew D numbers. He told us there was no adjustment for the size of waonen D that figure.
wassm O checks that were not cashed. He told us that, you know, if you waosorm O Q. Soif a check was paid to an unsuccessful bidder, it would
wazew  { want to get back to what he told us and do redirect on that, ocavzem [ be included in that figure?
wazew 8 fine, but to bring back this whole litany of unreliable data to wozen 8 A, Yes.
waraen 9 support the instructions you gave him, | don't buy it, so as far PV ® | Q. And if a check was paid to a tribe, it would be included in
waaen 10 as I'm concerned -- waozew 10 that figure?
waraen 11 MR. GINGOLD: | wasn't doing that. wozen 11 A, That would be my understanding.
waraomm 12 THE COURT: -- I can either tune out or you can move oaoaoem 12 Q. And even if a check was a fraudulent check, it would be
warew 13 on. wozew 13 included in that figure, correct?
waen 14 MR. GINGOLD: I'm going to move on, your Honor, but women 14 A, Yes.
wausew 1D that wasn't the purpose of this being introduced. waozsen 1D Q. So did you assume that one hundred percent of the checks
wasew 16 BY MR. GINGOLD: w16 were disbursed without regard to whether or not they were paid
warsien L7 Q. Do you recall Mr. Warshawsky asked you questions about wawmen L7 to the individual Indian trust beneficiaries?
wassew 18 funds held outside the Treasury and in banks? wowen 18 A, Yes.
wasew 19 A, Yes. waoarem 19 Q. And that's the reason you excluded them from your
warseem 20 Q. And whether or not they're considered in the decisions, wasem 20 calculation of benefits conferred, correct?
p— | borrowing decisions of the Treasury, correct? wosew 21 A, Yes.
wawoen 22 A, Yes. caosin 22 Q. So there was no assumption that the funds were actually
wasosrn 23 Q. And whether or not they should be considered as funds held caosin 23 paid to individuals, was there?
P by the Treasury anyway since they're outside the Treasury and wosen 24 A, 1 couldn't prove that, no.
wassew 25 the banks, do you recall that? waosern 2D Q. Well, no evidence has been presented to you in that regard,
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wawwew 1 A, Yes. waoew L correct?
s 2 Q. I'd like to identify a case, U.S. versus $277,000 U.S. waowem 2 A.  Correct. | just know they were paid out of that account.
s 3 currency, and you testified that you're not familiar with budget e 3 MR. GINGOLD: If I could have one minute, your Honor.
wewen 4 issues, did you not? wazoen 4 (There was a pause in the proceedings.)
weoen D A, Notin any real detail. caroen D MR. GINGOLD: Your Honor, we have no further
s O Q. I'd like to turn to page six of this decision. You did o O questions.
PR listen to Dr. Miller's testimony, correct? ocaraem [ MR. WARSHAWSKY: Nothing further.
wwsew 8 A, 1did. a8 THE COURT: If there's nothing further for Professor
wasseen 9 Q. And your understanding of Dr. Miller's testimony is what? wamew 9 Cornell, thank you, sir. That completes your testimony and
p— 0] THE COURT: About everything? wazaew 10 you're excused.
wasoen L1 MR. GINGOLD: No. With regard to the funds held in oazaen 11 THE WITNESS: Thank you, your Honor.
wassorm 12 banks, not in the Treasury, their use by the Treasury with caazaom 12 (Witness excused at about 3:42 p.m.)
wasssen 13 respect to the borrowing decisions or the ability to have oz 13 THE COURT: As I understand it, we're out of witnesses
waen 14 control over those funds. waaen 14 for today; is that correct?
waen 1D BY MR. GINGOLD: oazasen 1D MR. KIRSCHMAN: That's correct, your Honor.
waszorm 16 Q. Do you have an understanding of that at all? wazaen 10 THE COURT: And tomorrow morning, as | have indicated,
wwzew L7 A, Well, I think both Dr. Miller and 1 agreed that the wasoew L7 we will be dealing with another matter in court and so | think
wwzew 18 fundamental issue was whether or not those funds were available wasew 18 we will reconvene tomorrow afternoon let's say at 1:45. And
wazeew 19 to the government. And if they were it doesn't matter whether weoum 19 then the witness will be who?
wasazen 20 they were held in commercial banks or at the Treasury. If they p— (] MR. DORRIS: It will be Mr. Pallais.
w21 were not, it's the same thing as well. | THE COURT: Mr. Pallais. All right. We're adjourned
casaor 22 Q. It's the same thing from the point of view of an economic w22 for the day. Thank you very much, counsel.
sz 23 impact, correct? wazzn 23 (Proceedings adjourned at about 3:42 p.m.)
waurn 24 A, Correct. 24 I
wasaeem 2D Q. We don't need to go into that issue. 25
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