Note: The following ruleis being submitted for publication in the Federal Register. While EPA
has taken steps to ensure the accuracy of this Internet version of therule, it is not the officia
verson. Upon publication in the Federd Regidter, the officid verson will be avallable at
http://www.access.gpo.gov/su_docs/aces140.html. When using this Site, note that “text” files
may be incomplete because they do not include graphics. Instead, select “Adobe Portable
Document” or “.pdf” files.
6560- 50- P
ENVI RONMENTAL PROTECTI ON AGENCY
40 CFR Part 52
[ AD- FRL- ]
Rl N-
Approval and Pronul gation of Inplenentation Plans;

Prevention of Significant Deterioration (PSD)

AGENCY: Environnental Protection Agency (EPA).

ACTI ON: Fi nal rul e.

SUMVARY: This final action revises inplenentation plans
concerning the Prevention of Significant Deterioration
(PSD) program mandated by part C of title I of the Clean
Air Act (CAA or Act). These revisions include changes to
i ncorporate new y promnul gated paragraphs in the Federal
PSD rule into the Federal |nplenentation Plan (FIP)
portion of the State plan where a State agency does not
have an approved PSD State |Inplenentation Plan (SIP) in
pl ace. Specifically, the revisions provide a category of

equi pnment replacenent activities that are not subject to



Maj or New Source Review (NSR) requirenents under the
routi ne mai ntenance, repair and replacenent (RVRR)

excl usion. The changes are intended to provide greater
regul atory certainty without sacrificing the current

| evel of environnmental protection and benefit derived
fromthe NSR program and to ensure conprehensive and
consi stent inplenmentation of the Federal PSD program by
State, local, and tribal agenci es where EPA has

determ ned that they have the responsibility to inplenent
t he Federal PSD program

EFFECTI VE DATE: This final rule is effective on
Decenber 26, 20083.

ADDRESSES: Docket. Docket No. A-2002-04 is |ocated at
t he EPA Docket Center, EPA West, U S. EPA (6102T), 1301
Constitution Avenue, NW Room B-102, Washi ngton, DC
20460. The E-docket OAR-2002-0068 for this rulemaking is
avai l abl e el ectronically at http://ww. epa. gov/ edocket.
FOR FURTHER | NFORMATI ON CONTACT: Ms. Panela S. Long,

| nformati on Transfer and Program I ntegration Division
(C339-03), U S. EPA Ofice of Air Quality Planning and
St andards, Research Triangle Park, North Carolina 27711
t el ephone number (919) 541-0641, facsimle nunmber (919)

541-5509, electronic mail emni| address:



| ong. pam@pa. gov.

SUPPLEMENTARY | NFORMATI ON:

Reqgul ated Entities

Entities potentially affected by this final

i ncl ude sources in al

i ndustry groups.

acti on

The majority of

sources potentially affected are expected to be in the

foll ow ng groups.

| ndustry G oup SI C? NAI CSP

El ectric Services 491 221111, 221112, 221113,
221119, 221121, 221122

Pet r ol eum Refi ni ng 291 32411

I ndustrial Inorganic 281 325181, 32512, 325131,

Chem cal s 325182, 211112, 325998,
331311, 325188

I ndustrial Organic 286 325110, 325132, 325192

Chem cal s 325188, 325193, 325120,
325199

M scel | aneous 289 325520, 325920, 325910,

Chem cal Products 325182, 325510

Nat ural Gas Liquids 132 211112

Natural Gas Transport 492 48621, 22121

Pul p and Paper MI1ls 261 322110, 322121, 322122,
32213



Paper MIIs 262 322121, 322122

Aut onobi | e 371 336111, 336112, 336211
Manuf act uri ng 336992, 336322, 336312,
336330, 336340, 336350,

336399, 336212, 336213

Phar maceuti cal s 283 325411, 325412, 325413,
325414
a St andard | ndustrial Classification
b North American Industry Classification System

Entities potentially affected by this final action also
include State, local, and tribal governnents that are
del egated authority to inplenment these regul ations.

The EPA has established an official public docket
for this action under E-docket OAR-2002-0068 (Legacy
Docket No. A-2002-04). The official public docket
consists of the documents specifically referenced in this
action, any public comments received, and other
information related to this action. Although a part of
the official docket, the public docket does not include
Confi dential Business Information or other information
whose disclosure is restricted by statute. The offici al
public docket is the collection of materials that is

avail able for public viewing at the EPA Docket Center,



EPA West, Room B-102, 1301 Constitution Avenue, NW
Washi ngton, DC 20460. The Docket Center is open from
8:30 a.m to 4:30 p.m, Mnday through Friday, excluding
| egal holidays. The tel ephone nunber for the Readi ng
Roomis (202) 566-1744, and the tel ephone nunber for the
Docket is (202) 566-1742. A reasonable fee may be
charged for copying docket materials.

El ectronic Access. You may access this Federal

Reqgi st er docunent el ectronically through the EPA Internet

under the Federal Register listings at

http://ww. epa. gov/fedrgstr/.

Worldwide Web (WM. I n addition to being available in

t he docket, an electronic copy of today's final rule w |l
al so be available on the WA t hrough EPA's Technol ogy
Transfer Network (TTN). Follow ng signature by the EPA
Adm ni strator, a copy of the rule will be posted on the
TTN' s policy and gui dance page for newly proposed or
promul gated rules at: http://ww. epa. gov/ttn/oarpg. The
TTN provides informati on and technol ogy exchange in
various areas of air pollution control. If nore
information regarding the TTN is needed, call the TTN
HELP line at (919) 541-5384.

Judi ci al Revi ew




Under section 307(b) of the CAA, judicial review of
the final rule is available only by filing a petition for
reviewin the United States Court of Appeals for the
District of Colunmbia Circuit [INSERT DATE 60 DAYS AFTER
DATE OF PUBLI CATI ON I N FEDERAL REG STER.] Under section
307(d)(7)(B) of the CAA, only an objection to the rule
that was raised with reasonable specificity during the
period for public conment can be raised during judicial
review. Moreover, under section 307(b)(2) of the CAA,
the requirenents established by today's final action my
not be chall enged separately in any civil or crimnal
proceedi ng we bring to enforce these requirenents.
Qutline

The information presented in this preanble is
organi zed as foll ows:

I . Today's Final Action

A. Background

B. Revisions to Part 52

C. Effective Date for Today’s Final Action
1. Statutory and Executive Order Reviews

A. Executive Order 12866 -Regul atory Pl anni ng and

Revi ew

B. Paperwor k Reducti on Act



C. Regul atory Flexibility Analysis (RFA)
D. Unf unded Mandates Reform Act of 1995
E. Executive Order 13132 - Federalism
F. Executive Order 13175 - Consultation and
Coordi nation with Indian Tribal Governnents
G Executive Order 13045 - Protection of Children
from Environmental Health Risks and Safety Ri sks
H. Executive Order 13211 - Actions Concerning
Regul ations That Significantly Affect Energy

Supply, Distribution, or Use

Nati onal Technol ogy Transfer and Advancenent Act
of 1995

J. Congr essi onal Revi ew Act

Today’ s Final Action

A. Backagr ound

The 1970 CAA at section 110 required States to
submt plans to provide for the inplenentation and
mai nt enance of the national anbient air quality standards
(NAAQS). While the 1970 CAA established requirenments for
protecting the NAAQS through SIP's, it did not address
prevention of significant deterioration of air quality.

On May 31, 1972 (37 FR 10842), the Adm nistrator



published initial approvals and disapprovals of SIP s
subm tted pursuant to section 110 of the CAA. On
Novenmber 9, 1972 (37 FR 23836), all SIP s were

di sapproved insofar as they failed to provide for
significant deterioration of air quality. This action
was taken in response to a prelimnary injunction issued
by the District Court for the District of Colunbia, which
al so required the Adm nistrator to pronul gate regul ati ons
as to any State plan that either permts the significant
deterioration of air quality in any portion of any State,
or fails to take the nmeasures necessary to prevent
significant deterioration.

On July 16, 1973 (38 FR 18986), we! proposed several
alternative plans for prevention of significant
deterioration. On Decenmber 5, 1974 (39 FR 42510), we
promul gated the Federal PSD program 40 CFR 52.21. These
regul ati ons established a Federal program under section
101(b) (1) of the 1970 CAA to conduct preconstruction

revi ew of specified source categories where State

Y In this preanble the term “we” refers to EPA and the
term

“you” refers to major stationary sources of air pollution
and their owners and operators. All other entities are
referred to by their respective nanes (for exanple,
review ng authorities.)



agencies fail to provide for prevention of significant
deterioration of air quality. This final action also
di sapproved all State plans as | acking procedures or
regul ati ons for preventing significant deterioration of
air quality and incorporated the Federal PSD regul ations
by reference into all State plans. Specifically, it
i ncorporated the provisions of section 52.21 by reference
into the SIP's in subparts B through DDD of part 52.
(See 39 FR 42514 concerning section 52.21(a), plan
di sapproval .)

On June 19, 1978 (43 FR 26388), we anended our PSD
regul ations to inplenment the new requirenments of the
Cl ean Air Act Amendnents of 1977 (Pub. L 95-95). These
regul ations built on the previous ones, but provided a
nore conprehensi ve program pursuant to part C (sections
160- 165) of title I, which was added in the 1977 CAA
Amendnents. The 1977 CAA Amendnents al so added the
specific requirenent that the PSD program be i npl enmented
t hrough SIP s submtted pursuant to CAA section 110. CQur
final rules in 1978 al so anended section 52.21 to
incorporate all of the new requirenents of CAA sections
160- 165 into the Federal PSD program This final rule

contai ned the same | anguage concerning plan di sapproval s



that is contained in section 52.21(a)(1) as pronul gated
on Decenmber 31, 2002, as foll ows:

Section 52.21(a) Plan disapproval. The provisions

of this section are applicable to any State

i npl enment ati on plan which has been di sapproved with
respect to prevention of significant deterioration
of air quality in any portion of any State where the
existing air quality is better than the national
anbient air quality standards. Specific

di sapprovals are listed where applicable in subparts
B through DDD of this part. The provisions of this
section have been incorporated by reference into the
appl i cabl e i npl ementati on plans for various States,
as provided in subparts B through DDD of this part.
VWhere this section is so incorporated, the

provi sions shall also be applicable to all |ands
owned by the Federal government and I ndian
reservations located in such State. No di sapproval
with respect to a State’'s failure to prevent
significant deterioration of air quality shal
invalidate or otherwi se affect the obligation of
States, em ssion sources, or other persons wth

respect to all portions of these plans approved or

10



promul gated under this part (46 FR 26403).

The 1978 final rule also incorporated section 52.21
by reference into the SIP s for 54 programs (50 States,
Puerto Rico, Virgin Islands, Anmerican Sanmpa, and Guam as
foll ows:

(a) The requirenments of sections 160 through 165 of

the Clean Air Act are not net, since the plan does

not include approvabl e procedures for preventing the
significant deterioration of air quality.

(b) The provisions of section 52.21 (b) through (v)

are hereby incorporated and made part of the

applicable State plan for the State of (see

43 FR 26410).

On August 7, 1980 (43 FR 52676), we anmended our PSD

regul ations in response to the decision by the U S. Court

of Appeals for the D.C. Circuit in_Al abama Power Conpany

v. Costle, 636 F.2d. 323 (D.C. Cir. 1979). In addition to
revising the PSD rules to respond to the court, this
final rule disapproved a nunmber of SIP s for PSD purposes
and incorporated section 52.21 by reference into the
Federal inplenentation plan portions of the SIP' s for
those prograns. It also contained the sane | anguage

concerning plan disapprovals that is contained in the

11



Decenmber 31, 2002 provisions at section 52.21(a)(1l), as
wel |l as the same | anguage concerni ng incorporation by
reference in the relevant subparts of part 52 (see 45 FR
52741).

B. Revi sions to Part 52

Today, we are naking adm nistrative amendnents to
t he Federal inplenmentation plan portions of State plans
to update the reference to the PSD FIP that is already
incorporated into these plans. Wen we proposed the RVMRR
regul ati on, we indicated that the rule would inpact State
and |l ocal authorities inplenmenting the Federal PSD
program t hrough del egations. In the rule that was

publ i shed in the Federal Register on October 27, 2003 (68

FR 61248), consistent with the proposal, we

unambi guously announced our intent to finalize an update
to the State plans that had del egated FIPs for PSD.
Today’ s final rule nakes adm nistrative anendnents to the

t hese del egated prograns to incorporate the provisions

published in the Federal Register on October 27, 20083.
This rule is simlar in effect to the amendnents

published in the Federal Register on March 10, 2003 (68

FR 11316). In that action, EPA adjusted the citations

incorporated into the Federal inplenmentation plan

12



portions of State plans so that all of the substantive
amendnments as of Decenber 31, 2002 to the PSD regul ations
woul d becone part of the Federal inplenentation plan
portions of State plans. |In today’'s action, we are
further revising references for each FIP to incorporate
t he
equi pmrent repl acenent provision amendnments into the
Federal inplenmentation plan portions of State plans.
Today’s rule differs in one respect fromthe
previous action to revise the Federal inplenentation
portions of State plans. |In the previous rule, we
i ncorporated the relevant subsection 52.21 by referring
to the paragraphs as “(a)(2) and (b) to (bb).” The
pur pose of that reference was to incorporate all the
substantive provisions of 52.21. Today’'s rule adopts a
different cross-referencing format - “40 C F. R 52.21

except paragraph (a)(1).” Using this format, the Agency
intends for the Federal inplenentation plan portions of
State plans to automatically update whenever new sections
are added to 52.21.

No tribal governnent currently has an approved

tribal inplenmentation plan (TIP) under the CAA to

i npl ement the NSR program The Federal governnent is

13



currently the NSR reviewi ng authority in Indian country.
Pursuant to section 52.21(a)(1), the provisions of
section 52.21 are applicable to all |ands owned by the
Federal Governnment and Indi an Reservations |ocated in
each State. Therefore, we are incorporating the PSD
regul ations in section 52.21 by reference into the FIP
portion of SIP s where the requirenents of CAA sections
160- 165 are not nmet for federally designated Indian
lands. By this final action, we are not changi ng the
authority for inplenenting and enforcing the Federal PSD
permtting programfor any sources |ocated in Indian
country. This incorporation by reference only applies to
t hose sections of subparts B through DDD of part 52 that
currently incorporate the PSD FIP program for |ndian

| ands.

C. Ef fective Date for Today's Final Action

Today’ s final regulations are effective on Decenber
26, 2003. This is consistent with the Decenber 26, 2003
effective date for the changes to the Federal PSD program
in section 52.21 that were published in the Eederal
Regi ster on COctober 27, 2003. (See 68 FR 61248.)
1. Statutory and Executive Order Reviews

A. Executive Order 12866 —Requl atory Pl anni ng and

14



Revi ew

Under Executive Order 12866, [58 FR 51735 (COctober
4, 1993)] the Agency nust determ ne whether the
regul atory action is "significant” and therefore subject
to OMB review and the requirenments of the Executive
Order. The Order defines "significant regulatory action”

as one that is likely to result in a rule that may:

(1) have an annual effect on the econony of $100
mllion or nore or adversely affect in a material way the
econony, a sector of the econony, productivity,
conpetition, jobs, the environnent, public health or
safety, or State, local, or tribal governnents or
comruni ti es;

(2) create a serious inconsistency or otherw se
interfere with an action taken or planned by another
agency;

(3) materially alter the budgetary inpact of
entitlenents, grants, user fees, or |oan progranms or the
ri ghts and obligations of recipients thereof; or

(4) raise novel legal or policy issues arising out
of |l egal mandates, the President's priorities, or the

principles set forth in the Executive Order

15



It has been determned that this rule is not a
"significant regulatory action” under the terns of
Executive Order 12866 and is therefore not subject to EO
12866 review.

B. Paper wor k Reducti on Act

The information collection requirenments for the
final rule published October 27, 2003 (68 FR 61248) has
been submtted for approval to OVB under the requirenments

of the Paperwork Reduction Act, 44 U.S.C. 3501 et seq.

An | CR docunent has been prepared by EPA (1 CR No.

1230. 14), and a copy nmy be obtained from Susan Auby,

U.S. Environmental Protection Agency, Ofice of

Envi ronmental I nformation, Collection Strategies Division
(2822T), 1200 Pennsylvani a Avenue, NW Washi ngton, DC
20460- 0001, by e-mmil at auby.susan@pa. gov, or by
calling (202) 566-1672. A copy may also be downl oaded

off the internet at http://ww.epa.gov/icr. The

information requirements included in ICR No. 1230.14 are
not enforceable until OVB approves them

The information that ICR No. 1230. 14 covers is
required for the submttal of a conplete pernit
application for the construction or nodification of al

maj or new stationary sources of pollutants in attainment

16



and nonattai nnent areas, as well as for applicable mnor
stationary sources of pollutants. This information
coll ection is necessary for the proper performance of
EPA's functions, has practical utility, and is not
unnecessarily duplicative of information we otherw se can
reasonably access. W have reduced, to the extent
practicabl e and appropriate, the burden on persons
providing the information to or for EPA. In fact, we
expect that this rule will result in |ess burden on
i ndustry and reviewi ng authorities since it streanlines
t he process of determ ning whether a replacenment activity
i's RVRR

However, as we articulated in ICR No. 1230.14, we do
anticipate an initial increase in burden for review ng
authorities as a result of the rule changes, to account
for revising state inplenmentation plans to incorporate
these rule changes. As discussed above, we expect those
one-time expenditures to be no nore than $580,000 for the
estimated 112 affected reviewing authorities. For the
nunber of respondent review ng authorities, the analysis
uses the 112 review ng authorities count used by other
permtting ICRs for the one-tinme tasks (for exanple, SIP

revisions).

17



Burden neans the total time, effort, or financial
resources expended by persons to generate, maintain,
retain, or disclose or provide information to or for a
Federal agency. This includes the tinme needed to review
instructions; devel op, acquire, install, and utilize
technol ogy and systens for the purpose of responding to
the information collection; adjust existing ways to
conply with any previously applicable instructions and
requirenents; train personnel to respond to a collection
of information; search existing data sources; conplete
and review the collection of information; and transmt or
ot herwi se di sclose the information.

An agency mmy not conduct or sponsor, and a person
is not required to respond to, a collection of
information unless it displays a currently valid OvVB
control number. The OVB control nunmbers for EPA s
regul ations are listed in 40 CFR part 9 and 48 CFR
chapter 15. We will continue to present OVB control
nunmbers in a consolidated table format to be codified in
40 CFR part 9 of the Agency’ s regulations, and in each
CFR vol ume contai ning EPA regul ations. The table lists
the section nunbers with reporting and recordkeepi ng

requi renents, and the current OVMB control nunbers. This

18



listing of the OMB control nunbers and their subsequent
codification in the CFR satisfy the requirements of the

Paper wor k Reduction Act (44 U.S.C. 3501 et seqg.) and

OWB’'s i nplenmenting regulations at 5 CFR part 1320.

C. Requlatory Flexibility Analysis (RFA)

The EPA has determned that it is not necessary to
prepare a regulatory flexibility analysis in connection
with this final rule. The EPA has al so determ ned that
this rule will not have a significant econom c inpact on
a substantial nunmber of small entities. For purposes of
assessing the inmpacts of today's rule on small entities,
smal | entity is defined as: (1) any small business
enpl oyi ng fewer than 500 enpl oyees (based on Snal
Busi ness Admi nistration’s size definition); (2) a smal
governnmental jurisdiction that is a government of a city,
county, town, school district, or special district with a
popul ati on of |ess than 50, 000; or
(3) a small organization that is any not-for-profit
enterprise that is independently owned and operated and
is not domnant in its field.

After considering the econom c inpacts of today’s
final rule on small entities, we have concluded that this

action will not have a significant econoni c inpact on a

19



substantial nunber of small entities. In determ ning
whet her a rule has a significant econom c inpact on a
substantial nunber of small entities, the inpact of
concern is any significant adverse econom c inpact on
smal | entities, since the prinmary purpose of the
regulatory flexibility analyses is to identify and
address regulatory alternatives “which mnimze any
significant econom c inpact of the proposed rule on small
entities” (5 U.S.C. sections 603 and 604). Thus, an
agency may conclude that a rule will not have a
significant econom c inmpact on a substantial nunber of
smal | entities if the rule relieves regulatory burden, or
ot herwi se has a positive economc effect, on all of the
smal | entities subject to the rule.

Today’s rule will not have a significant econonic
i mpact on a substantial nunmber of small entities because
it will decrease the regulatory burden of the existing
regul ati ons and have a positive effect on all small
entities subject to the rule. This rule inproves
operational flexibility for owners or operators of mjor
stationary sources and clarifies applicable requirenents
for determining if a change qualifies as a major

nodi fication. W have therefore concluded that today’'s

20



rule will relieve regulatory burden for all snal

entities.

D. Unf unded Mandat es Ref orm Act of 1995

Title Il of the Unfunded Mandates Reform Act of 1995
(UVRA), Pub. L. 104-4, establishes requirenments for
Federal agencies to assess the effects of their
regul atory actions on State, |ocal, and tribal
governnments and the private sector. Under section 202 of
the UVRA, EPA generally nmust prepare a witten statenent,
including a cost-benefit analysis, for proposed and fi nal
rules with "Federal mandates" that may result in
expenditures to State, local, and tribal governnents, in
t he aggregate, or to the private sector, of $100 mllion
or more in any 1 year. Before pronulgating an EPA rule
for which a witten statenent is needed, section 205 of
the UVRA generally requires EPA to identify and consi der
a reasonabl e number of regulatory alternatives and adopt
the | east costly, nobst cost effective or |east burdensone
alternative that achieves the objectives of the rule.

The provisions of section 205 do not apply when they are

inconsistent with applicable |aw. Moreover, section 205

21



all ows EPA to adopt an alternative other than the | east
costly, nost cost effective or |east burdensone
alternative if the Adm nistrator publishes with the final
rule an explanation as to why that alternative was not

adopt ed.

Bef ore EPA establishes any regul atory requirenents
that may significantly or uniquely affect smal
governnments, including tribal governnents, it nust have
devel oped under section 203 of the UVRA a snal
governnment agency plan. The plan nust provide for
notifying potentially affected small governnents,
enabling officials of affected small governments to have
meani ngful and tinely input in the devel opnment of EPA
regul atory proposals with significant Federal
i ntergovernnmental mandates, and inform ng, educating, and
advi sing small governments on conpliance with the
regul atory requirenents.

We have determne that this rule does not contain a
Federal mandate that may result in expenditures of $100
mllion or nore for State, local, and tribal governnents,
in the aggregate, or the private sector in any 1 year.

There is no burden for State, local, and tribal agencies

22



in order for this rule to be included in the SIP, as this
final action directly incorporates the changes into the
SIP. Moreover, these revisions will ultimtely provide
greater operational flexibility to sources pernmtted by
the States, which will in turn reduce the overall burden
of the programon State and | ocal authorities by reducing
t he number of required permt nodifications. In
addition, we believe the rule changes will actually
reduce the regul atory burden associated with the mgjor
NSR program by inproving the operational flexibility of
owners and operators and inmproving the clarity of
requirenents. Thus, today's rule is not subject to the
requi renents of sections 202 and 205 of the UVRA

For the sane reasons stated above, we have
determ ned that this rule contains no regul atory
requi renments that mght significantly or uniquely affect
smal | governnents. Thus, today's rule is not subject to
the requirenments of section 203 of the UMRA

E. Executive Order 13132—Federalism

Executive Order 13132, entitled "federalism (64 FR
43255, August 10, 1999), requires EPA to devel op an
account abl e process to ensure "neaningful and tinely

i nput by State and | ocal officials in the devel opnent of

23



regul atory policies that have federalisminplications.”
"Policies that have federalisminplications"” is defined
in the Executive Order to include regulations that have
"substantial direct effects on the States, on the

rel ati onshi p between the national governnent and the
States, or on the distribution of power and

responsi bilities anong the various |evels of governnent.'

This final rule does not have federalism
implications. It will not have substantial direct
effects on the States, on the relationship between the
nati onal governnment and the States, or on the
di stribution of power and responsibilities anong the
various | evels of government, as specified in Executive
Order 13132. W do not expect this final rule to result
in expenditures by the States. Today’'s final rules only
apply in States that have been del egated the authority to
i mpl emrent the Federal PSD rules. Therefore, review ng
authorities will not incur a burden to revise their
SIP's. Moreover, these revisions provide greater
operational flexibility to sources permtted by the
States, which will in turn reduce the overall burden of

the programon State and | ocal authorities by reducing

24



t he number of required permt nodifications. Thus,
Executive Order 13132 does not apply to this rule.
Nevert hel ess, in the spirit of Executive Order 13132, and
consistent with EPA policy to pronote conmuni cations

bet ween EPA and State and | ocal governnents, we
specifically solicited coment on the proposed rule from
State and | ocal officials.

F. Executive Order 13175—Consultation and

Coordination with I ndian Tribal Governnents

Executive Order 13175, entitled “Consul tation and
Coordination with Indian Tribal Governnments” (65 FR
67249, Novenber 9, 2000), requires EPA to devel op an
account abl e process to ensure “neani ngful and tinmely
i nput by tribal officials in the devel opnent of
regul atory policies that have tribal inplications.” W
believe that this final rule does not have tri bal
i nplications as specified in Executive Order 13175.
Thus, Executive Order 13175 does not apply to this rule.

The EPA began considering potential revisions to the
NSR rules in the early 1990's and proposed changes in
1996. The purpose of today’'s final rule is to add
greater flexibility to the existing major NSR

regul ati ons. These changes will benefit both review ng

25



authorities and the regul ated community by providing
increased certainty as to when the requirenents apply,
and by providing alternative ways to conply with the
requi renments. Taken as a whole, today' s final rule
should result in no added burden or conpliance costs and
shoul d not substantially change the |evel of
envi ronnent al performance achi eved under the previous
rul es.

No tribal governnent currently has an approved
tribal inplenmentation plan (TIP) under the CAA to
i npl ement the NSR program The Federal governnent is
currently the NSR reviewi ng authority in Indian country,
thus tribal governnments should not experience added
burden, nor should their laws be affected with respect to
i npl enmentation of this rule. Additionally, although
maj or stationary sources affected by today' s final rule
could be located in or near Indian country and/or be
owned or operated by tribal governnments, such sources
woul d not incur additional costs or conpliance burdens as
a result of this rule. Instead, the only effect on such
sources should be the benefit of the added certainty and
flexibility provided by the rule.

We recogni ze the inportance of including tribal
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consultation as part of the rul emaki ng process. Although
we did not include specific consultation with tri bal
officials as part of our outreach process on this final
rul e, which was devel oped largely prior to issuance of
Executive Order 13175 and which does not have tri bal

i nplications under Executive Order 13175, we w ||
continue to consult with tribes on future rul enmakings to
assess and address tribal inplications, and will work
with tribes interested in seeking TIP approval to

i npl ement the NSR programto ensure consistency of triba
plans with this rule.

G. Executive Order 13045—Protection of Children

from Environnental Health Ri sks and Safety Ri sks

Executive Order 13045, entitled "Protection of

Children from Environnmental Health Risks and Safety

Ri sks" (62 FR 19885, April 23, 1997), applies to any rule
that: (1) is determned to be "econom cally significant”
as defined under Executive Order 12866; and (2) concerns
an environnmental health or safety risk that EPA has
reason to believe may have a disproportionate effect on
children. If the regulatory action neets both criteria,

t he Agency nust evaluate the environnental health or

safety effects of the planned rule on children, and
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expl ain why the planned

regul ation is preferable to other potentially effective
and reasonably feasible alternatives considered by the
Agency.

This final rule is not subject to the Executive
Order because it is not economcally significant as
defined in Executive Order 12866, and because the Agency
does not have reason to believe the environmental health
or safety risks addressed by this action present a
di sproportionate risk to children because we believe that
this package as a whole will result in equal or better
envi ronmental protection than
currently provided by the existing regulations, and do so
in a nore stream ined and effective manner.

H. Executive Order 13211-Acti ons Concerning

Regul ati ons That Significantly Affect Energy Supply,

Distribution, or Use

This rule is not subject to Executive Order 13211,
Acti ons Concerning Regul ations That Significantly Affect
Energy Supply, Distribution, or Use (66 FR 28355 (May 22,
2001)) because it is not a significant regulatory action

under Executive Order 12866.
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| . Nat i onal Technol ogy Transfer and Advancenent Act

of 1995

Section 12(d) of the National Technol ogy Transfer
and Advancenent Act of 1995 (NTTAA), Pub. L. No. 104-113,
12(d) (15 U.S.C. 272 note) directs EPA to use voluntary
consensus standards in its regulatory activities unless
to do so would be inconsistent with applicable |aw or
ot herwi se inpractical.

Vol untary consensus standards are technical
standards (for exanple, materials specifications, test
nmet hods, sanpling procedures, and business practices)

t hat are devel oped or adopted by voluntary consensus
st andards bodi es. The NTTAA directs EPA to provide
Congress, through OVB, explanations when the Agency
deci des not to use avail able and applicabl e voluntary
consensus standards.

This action does not involve technical standards.
This final rule does not create new requirenents but,
rather, revises an existing permtting program by
providing a series of program options that affected
facilities may choose to adopt. These options wl|
reduce the regulatory burden associated with the mgjor

NSR program by i nproving the operational flexibility of
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owners and operators, inproving the clarity of

requi rements, and providing alternatives that sources my
t ake advantage of to further inprove their operational
flexibility. Therefore, EPA did not consider the use of
any voluntary consensus standards.

J. Congr essi onal Revi ew Act

The Congressional Review Act, 5 U S.C. 801 et seq.
as added by the Small Business Regul atory Enforcenent
Fai rness Act of 1996, generally provides that before a
rule may take effect, the agency pronulgating the rule
must submt a rule report, which includes a copy of the
rule, to each House of the Congress and to the
Comptrol l er General of the United States. The EPA
submtted a report containing this rule and other
required information to the U S. Senate, the U S. House
of Representatives, and the Conptroller General of the
United States prior to publication of the rule in the

Federal Register. A mpjor rule cannot take effect until

60 days after it is published in the Federal Register.
This action is not a "major rule" as defined by 5 U S.C
804(2). Therefore, this rule will be effective on
Decenber 26, 20083.

Li st of Subjects in 40 CFR Part 52
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Envi ronment al protection, Adm nistrative practices
and procedures, Air pollution control, Carbon nonoxide,
Hydr oocar bons, Intergovernnmental relations, Nitrogen

oxi des, Ozone, Particular matter, Sulfur oxi des.

page 28 of 28 - Approval of Promul gation of
| rpl ement ati on Pl ans; Prevention of Significant
Deterioration (PSD)

12/ 16/ 2003 [ s/

Dat ed M chael O. Leavitt
Admi ni strat or
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For the reasons set out in the preanble, title 40,
chapter | of the Code of Federal Regulations is anmended
as follows:

PART 52 - [ Anended]

1. The authority citation for part 52 continues to
read as foll ows:
Aut hority: 42 U. S.C. 7401, et seq.

Subpart C - [ Anended]

2. Section 52.96 is anended by revising paragraph
(b) to read as follows:

852.96 Significant deterioration of air quality.
ok ok * %

(b) The requirenments of sections 160 through 165 of
the Clean Air Act are not nmet for Indian reservations
since the plan does not include approvabl e procedures for
preventing the significant deterioration of air quality
on I ndian reservations and, therefore, the provisions of
852. 21 except paragraph (a)(1l) are hereby incorporated
and made part of the applicable reservation in the State
of Al aska.

Subpart D - [Anended]

3. Section 52.144 is anmended by revising paragraph

(b) to read as follows:
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8§52. 144 Significant deterioration of air quality.
ok ok * %

(b) Regulation for preventing significant
deterioration of air quality. The provisions of 852.21
except paragraph (a)(1) are hereby incorporated and nmade
a part of the applicable State plan for the State of
Arizona for that portion applicable to the Pim County
Heal t h Departnment and the Maricopa County Departnment of
Heal t h Servi ces and sources | ocating on |Indian |ands.

Subpart E - [ Anended]

4. Section 52.181 is anmended by revising paragraph
(b) to read as follows:
8§52.181 Significant deterioration of air quality.
ok ok * %

(b) The requirenments of sections 160 through 165 of
the Clean Air Act are not net for federally designated
| ndi an | ands. Therefore, the provisions of 852.21 except
paragraph (a)(1) are hereby incorporated by reference and
made a part of the applicable inmplenentation plan and are
applicable to sources | ocated on | and under the control
of I ndian governing bodi es.

Subpart F - [ Anended]

5. Section 52.270 is anended by revising
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par agraphs (a)(3), (b)(1) introductory text, (b)(2)
introductory text, (b)(3) introductory text, and (b)(4)
introductory text to read as foll ows:

852. 270 Significant deterioration of air quality.

(a) * * *

(3) The provisions of 852.21 except paragraph
(a)(1) are hereby incorporated and nmade a part of the
applicable State plan for the State of California.

(b) * * *

(1) The PSD rules for Sacranento County Air
Pollution Control District are approved under Part C,
Subpart 1, of the Clean Air Act. However, EPA is
retaining authority to apply 852.21 in certain cases.
The provisions of 852.21 except paragraph (a)(1l) are
t herefore incorporated and made a part of the State plan
for California for the Sacramento County Air Pollution
Control District for:

(2) The PSD rules for North Coast Unified Air
Qual ity Managenment District are approved under Part C,
Subpart 1, of the Clean Air Act. However, EPA is
retaining authority to apply 852.21 in certain cases.

The provisions of 852.21 except paragraph (a)(1) are
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t herefore incorporated and made a part of the State plan
for California for the North Coast Unified Air Quality
Managenent District for:

ok ok * %

(3) The PSD rules for Mendoci no County Air
Pollution Control District are approved under Part C,
Subpart 1, of the Clean Air Act. However, EPA is
retaining authority to apply 852.21 in certain cases.
The provisions of 852.21 except paragraph (a)(1) are
therefore incorporated and made a part of the State plan
for California for the Mendoci no County Air Pollution
Control District for:
ok ok * %

(4) The PSD rules for Northern Sonoma County Air
Pol lution Control District are approved under Part C,
Subpart 1, of the Clean Air Act. However, EPA is
retaining authority to apply 852.21 in certain cases.
The provisions of 852.21 except paragraph (a)(1l) are
therefore incorporated and made a part of the State plan
for California for the Northern Sonoma County Air
Pol lution Control District for:

*x * * * *

Subpart G - [ Anended]
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6. Section 52.343 is anended by revising paragraph
(b) to read as follows:

8§52.343 Significant deterioration of air quality.

(b) Regulations for preventing significant
deterioration of air quality. The provisions of 852.21
except paragraph (a)(1) are hereby incorporated and nmade
a part of the applicable State plan for the State of
Col orado for the sources identified in paragraph (a) of
this section as not neeting the requirenents of sections
160- 165 of the Clean Air Act.

*x * * * *

Subpart H - [ Anended]

7. Section 52.382 is anended by revising paragraph
(b) to read as follows:

(b) The increnments for nitrogen di oxide pronul gat ed
on October 17, 1988 (53 FR 40671), and rel ated
requirenents in 40 CFR 52. 21 except paragraph (a)(1l), are
hereby i ncorporated and nmade part of the applicable
i npl ementation plan for the State of Connecti cut.

Subpart J - [ Anmended]

8. Section 52.499 is anmended by revising paragraph
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(b) to read as follows:
8§52.499 Significant deterioration of air quality.
ok ok k%

(b) Regulations for preventing significant
deterioration of air quality. The provisions of 852.21
except paragraph (a)(1l) are hereby incorporated and nade
a part of the applicable State plan for the District of
Col unbi a.

Subpart K - [Anended]

9. Section 52.530 is anmended by revising paragraph
(d) introductory text to read as foll ows:

8§52.530 Significant deterioration of air quality.
ok ok * %

(d) The requirements of sections 160 through 165 of
the Clean Air Act are not net since the Florida plan, as
subm tted, does not apply to certain sources. Therefore,
the provisions of 852.21 except paragraph (a)(1l) are
hereby incorporated by reference and made a part of the
Fl orida plan for:

*x * * * *

Subpart M - [ Anended]

10. Section 52.632 is anended by revising paragraph

(b) to read as follows:
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8§52.632 Significant deterioration of air quality.

(b) Regulations for preventing significant
deterioration of air quality. The provisions of 852.21
except paragraph (a)(1) are hereby incorporated and nmade
a part of the applicable State plan for the State of
Hawai i .

Subpart N - [ Anended]

11. Section 52.683 is anmended by revising
par agraphs (b) and (c) to read as foll ows:

8§52.683 Significant deterioration of air quality.
ok ok * %

(b) The requirenments of sections 160 through 165 of
the Clean Air Act are not nmet for Indian reservations
since the plan does not include approvabl e procedures for
preventing significant deterioration of air quality on
| ndi an reservations. Therefore, the provisions of 852.21
except paragraph (a)(1) are hereby incorporated and nade
part of the applicable plan for Indian reservations in
the State of I|daho.

(c) The requirenments of section 165 of the Clean
Air Act are not net for sources subject to prevention of

significant deterioration requirements prior to August
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22, 1986, the effective date of EPA' s approval of the
rules cited in paragraph (a) of this section. Therefore,
the provisions of 852.21 except paragraph (a)(1) are
hereby i ncorporated and made part of the applicable plan
for sources subject to 852.21 prior to August 22, 1986.

Subpart O - [ Anended]

12. Section 52.738 is amended by revising paragraph
(b) to read as follows:
8§52.738 Significant deterioration of air quality.

*x * * * *

(b) Regulations for preventing significant

deterioration of air quality. The provisions of 852.21
except paragraph (a)(1) are hereby incorporated and nade
a part of the applicable State plan for the State of
I11inois.

*x * * * *

Subpart Q - [Anmended]

14. Section 52.833 is anmended by revising paragraph
(b) to read as follows:
8§52.833 Significant deterioration of air quality.
ok ok * %

(b) Regulations for preventing significant

deterioration of air quality. The provisions of 852.21
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except paragraph (a)(1) are hereby incorporated and nmade
a part of the applicable State plan for the State of |owa
for sources wishing to |locate on Indian | ands; sources
constructed under permts issued by EPA;, and certain
sources as identified in lowa's April 22, 1987, letter.

Subpart T - [Anended]

15. Section 52.986 is amended by revising paragraph
(b) to read as follows:
8§52.986 Significant deterioration of air quality.

(b) The requirenments of sections 160 through 165 of
the Clean Air Act are not net for federally designated
| ndi an | ands since the plan (specifically LAC
33:111:509. A 1) excludes all federally recognized Indian
| ands fromthe provisions of this regulation. Therefore,
the provisions of 852.21 except paragraph (a)(1l) are
hereby i ncorporated by reference and made a part of the
appl i cabl e i npl enmentati on plan, and are applicable to
sources | ocated on | and under the control of |Indian
governi ng bodi es.

Subpart W - [Anended]

16. Section 52.1165 is amended by revising

paragraph (b) to read as foll ows:
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852.1165 Significant deterioration of air quality.

(b) Regulation for preventing significant
deterioration of air quality. The provisions of 852.21
except paragraph (a)(1) are hereby incorporated and nmade
a part of the applicable State plan for the State of
Massachusetts.

Subpart X - [Anended]

17. Section 52.1180 is anmended by revising
paragraph (b) to read as foll ows:

8§52.1180 Significant deterioration of air quality.

(b) Regulations for preventing significant
deterioration of air quality. The provisions of 852.21
except paragraph (a)(1) are hereby incorporated and nmade
a part of the applicable State plan for the State of
M chi gan.

*x * * * *

Subpart Y - [Anended]

18. Section 52.1234 is anmended by revising
paragraph (b) to read as foll ows:

852.1234 Significant deterioration of air quality.
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(b) Regulations for preventing significant
deterioration of air quality. The provisions of 852.21
except paragraph (a)(1) are hereby incorporated and nmade
a part of the applicable State plan for the State of
M nnesot a.

*x * * * *

Subpart BB - [ Anended]

19. Section 52.1382 is amended by revising
paragraph (b) to read as foll ows:

852. 1382 Prevention of significant deterioration of air
quality.
ok ok * %

(b) Regulation for preventing significant
deterioration of air quality. The provisions of 852.21
except paragraph (a)(1) are hereby incorporated by
reference and made a part of the Montana State
i npl ement ati on plan and are applicable to proposed nmgjor
stationary sources or major nodifications to be |ocated
on I ndi an Reservations.

*x * * * *

Subpart CC - [ Anended]

20. Section 52.1436 is anended by revising the

introductory text to read as foll ows:
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852.1436 Significant deterioration of air quality.

The requirements of sections 160 through 165 of the
Clean Air Act are net except as noted in paragraphs (a)
and (b) of this section. The EPA is retaining 852.21
except paragraph (a)(1) as part of the Nebraska SIP for
the follow ng types of sources:

* * *x k% %

Subpart DD - [Anmended]

21. Section 52.1485 is anended by revising
paragraph (b) to read as foll ows:

852.1485 Significant deterioration of air quality.

(b) Regulation for preventing significant
deterioration of air quality. The provisions of 852.21
except paragraph (a)(1) are incorporated and made a part
of the applicable State plan for the State of Nevada
except for that portion applicable to the Clark County
Heal th District.

* * *x k% %

Subpart FF - [ Anmended]

22. Section 52.1603 is anended by revising
paragraph (b) to read as foll ows:

8§52.1603 Significant deterioration of air quality.
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(b) Regulations for preventing significant
deterioration of air quality. The provisions of 852.21
except paragraph (a)(1l) are hereby incorporated and nade
a part of the applicable State plan for the State of New
Jersey.

Subpart GG - [ Arended]

23. Section 52.1634 is anended by revising
paragraph (b) to read as foll ows:
8§52.1634 Significant deterioration of air quality.
ok ok * %

(b) The requirements of section 160 through 165 of
the Clean Air Act are not net for federally designated
I ndi an | ands. Therefore, the provisions of 852.21 except
paragraph (a)(1) are hereby incorporated by reference and
made a part of the applicable inplenentation plan, and
are applicable to sources |located on |and under the
control of Indian governing bodies.

* * *x k% %

Subpart HH - [ Anended]

24. Section 52.1689 is anended by revising
paragraph (b) to read as foll ows:

852.1689 Significant deterioration of air quality.
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(b) Reqgulations for preventing significant

deterioration of air quality. The provisions of 852.21

except paragraph (a)(1l) are hereby incorporated and nade
a part of the applicable state plan for the State of New
Yor K.

Subpart JJ - [ Anended]

25. Section 52.1829 is anended by revising
paragraph (b) to read as foll ows:
852. 1829 Prevention of significant deterioration of air

quality.

(b) Regulation for preventing of significant
deterioration of air quality. The provisions of 852.21
except paragraph (a)(1) are hereby incorporated by
reference and made a part of the North Dakota State
i npl ement ati on plan and are applicable to proposed nmgjor
stationary sources or major nodifications to be |ocated
on I ndi an Reservations.

Subpart LL - [Anmended]

26. Section 52.1929 is anended by revising
paragraph (a) introductory text to read as follows:

8§52.1929 Significant deterioration of air quality.
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(a) Regulation for preventing significant
deterioration of air quality. The Okl ahoma plan, as
subm tted, does not apply to certain sources in the
State. Therefore the provisions of 852.21 except
paragraph (a)(1) are hereby incorporated by reference,
made part of the Okl ahoma State inplenentation plan and
are applicable to the following major stationary sources
or major nodifications:

* * *x k% %

Subpart MM - [ Anended]

27. Section 52.1987 is anended by revising
paragraph (c) to read as foll ows:

8§52.1987 Significant deterioration of air quality.
ok ok * %

(c) The requirenments of sections 160 through 165 of
the Clean Air Act are not nmet for Indian reservations
since the plan does not include approvabl e procedures for
preventing the significant deterioration of air quality
on I ndian reservations and, therefore, the provisions of
852. 21 except paragraph (a)(1l) are hereby incorporated
and made part of the applicable plan for Indian
reservations in the State of Oregon.

Subpart QQ - [Anended]
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28. Section 52.2178 is anended by revising
paragraph (b) to read as foll ows:

8§52.2178 Significant deterioration of air quality.

(b) Regulations for preventing significant
deterioration of air quality. The provisions of 852.21
except paragraph (a)(1) are hereby incorporated and nmade
a part of the applicable State plan for the State of
Sout h Dakot a.

*x * * * *

Subpart RR - [ Anended]

29. Section 22.2233 is anended by revising
paragraph (b) introductory text to read as follows:
§52.2233 Significant deterioration of air quality.
ok ok * %

(b) The requirements of 852.21 except paragraph
(a) (1) are hereby incorporated by reference and made part
of the applicable SIP for the State of Tennessee for the
foll owi ng purposes:

*x * * * *

Subpart SS - [ Anended]

30. Section 52.2303 is anended by revising

par agraphs (c) and (d) to read as foll ows:
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8§52.2303 Significant deterioration of air quality.
ok ok * %

(c) The requirenments of section 160 through 165 of
the Clean Air Act are not net for federally designated
| ndi an | ands. Therefore, the provisions of 852.21 except
paragraph (a)(1) are hereby adopted and made a part of
the applicable inmplenentation plan and are applicable to
sources | ocated on | and under the control of Indian
governi ng bodi es.

(d) The requirements of section 160 through 165 of
the Clean Air Act are not net for new major sources or
maj or nodifications to existing stationary sources for
whi ch applicability determ nati ons woul d be affected by
docksi de em ssions of vessels. Therefore, the provisions
of 852.21 except paragraph (a)(1l) are hereby adopted and
made a part of the applicable inplenmentation plan and are
applicable to such sources.

Subpart TT - [Anended]

31. Section 52.2346 is anended by revising
paragraph (b) to read as foll ows:
852.2346 Significant deterioration of air quality.

*x * * * *

(b) Reqgulation for prevention of significant
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deterioration of air quality. The provisions of 852.21
except paragraph (a)(1) are hereby incorporated by
reference and made a part of the Uah State

i npl ementation plan and are applicable to proposed major
stationary sources or major nodifications to be |ocated
on I ndian Reservati ons.

* * *x k% %

Subpart WA - [ Anmended]

32. Section 52.2497 is anended by revising
paragraph (b) to read as foll ows:

852.2497 Significant deterioration of air quality.

(b) Regulations for preventing significant
deterioration of air quality. The provisions of 852.21
except paragraph (a)(1) are hereby incorporated and nmade
a part of the applicable State plan for the State of
Washi ngt on.

*x * * * *

Subpart YY - [ Anended]

33. Section 52.2581 is anended by revising
paragraph (e) to read as foll ows:

8§52.2581 Significant deterioration of air quality.
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(e) Regulations for the prevention of the
significant deterioration of air quality. The provisions
of 852.21 except paragraph (a)(1l) are hereby incorporated
and made a part of the applicable State plan for the
State of Wsconsin for sources wishing to locate in
| ndi an country; and sources constructed under permts
i ssued by EPA.

Subpart ZZ - [ Anended]

34. Section 52.2630 is anended by revising
paragraph (b) introductory text to read as follows:
8§52.2630 Prevention of significant deterioration of air

quality.

(b) Regulation for preventing significant
deterioration of air quality. The Wom ng plan, as
subm tted does not apply to certain sources in the State.
Therefore, the provisions of 852.21 except paragraph
(a)(1) are hereby incorporated by reference and made a
part of the State inmplenentation plan for the State of
Wom ng and are applicable to the foll ow ng proposed
maj or stationary sources or nmmjor nodifications:

*x * * * *

Subpart AAA - [ Anmended]
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35. Section 52.2676 is anended by revising
paragraph (b) to read as foll ows:

852.2676 Significant deterioration of air quality.

(b) Regulations for preventing significant
deterioration of air quality. The provisions of 852.21
except paragraph (a)(1) are hereby incorporated and nmade
a part of the applicable State plan for the State of
Guam

Subpart BBB - [Anmended]

36. Section 52.2729 is anended by revising
paragraph (b) to read as foll ows:

8§52.2729 Significant deterioration of air quality.

(b) Regulations for preventing significant
deterioration of air quality. The provisions of 852.21
except paragraph (a)(1) are hereby incorporated and nade
a part of the applicable State plan for the State of
Puerto Ri co.

Subpart CCC - [Anended]

37. Section 52.2779 is anended by revising
paragraph (b) to read as foll ows:

8§52.2779 Significant deterioration of air quality.

*x * * * *

51



(b) Regulations for preventing significant
deterioration of air quality. The provisions of 852.21
except paragraph (a)(1) are hereby incorporated and nmade
a part of the applicable State plan for the Virgin
| sl ands.

Subpart DDD - [Anmended]

38. Section 52.2827 is anended by revising
par agraph (b) to read as foll ows:
8§52.2827 Significant deterioration of air quality.

(b) Regulations for preventing significant
deterioration of air quality. The provisions of 852.21
except paragraph (a)(1) are hereby incorporated and nade

a part of the applicable State plan for Anerican Sanpa.
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