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COMMENTS OF THE AMERICAN
TELESERVICES ASSOCIATION

The American Teleservices Association (“ATA"), by counsel and on behalf of
" its members, hereby submits comments on the Revised Notice of Proposed Rulemaking
seeking input regarding new provisions of the Commission’s Telemarketing Sales Rule

(“TSR”) that will impose fees on entities accessing the national do-not-call registry. 1/

I INTRODUCTION

- ATA respectfully submits that there are sigﬁiﬁcant problems with the
structure of the fee collection scheme proposed in the Reviééd Fee NPRM Thoﬁgh the
.Commission has a;knowledged the need to “ approach[ ] with extreme care the issue of
tailoring ’do-hot—call’ requirements” to ”miniiﬁizé the ‘im?act on First Amendment

rights" generally, and to satisfy constitutional norms when regulating telemarketing as

1/ Telemarketing Sales Rule Fees; 16 C.F.R. Part 310, 68 Fed. Reg. 16238 (Apnl 3, 2003)
(“Revised Fee NPRM”).




protected speech, ’g/ .the proposed regime does not cbmport with. the requirements
‘, applicable to fees assessed on expressi\}e activity.

Both the Commission’s new “do-not-call” registry itself and the :requirem'ent»

that sellers pay fees to purchase the list as a precondition to engaging in telemarketing
~ serve as prior restraints on protected speech. Moreover, in v_iew of FTC jurisdictional
limitations and Commission decisions to provide still other exceptions, the national
“do-not-call” regime is also content-based regulation in that the exemptions are based
on the identity of speakers and/or the conteht of their telemarketing. These problems
alone raise significant First Amendment issués.

The Proposed fee structure for the national “do-not-call” registry only
exacerbates these problems. When an agency imposes regulatory fees on entities within
its jurisdiction to recoup the costs c;f regulating, those fees must be limited to no more
than the “expense incident to the administration of the [regulation].” Cox v. New Hamp-
shire, 312 U.S. 569, 577 (1941). As deinonstrated below, any plan that charges some
companies multiple times, other companies once, and still others not at all to comply
-with the national “do-not-call” rules, inhereritly precludes the fee structure — for every
entity that must pay - bvfrom being limited to the administrative costs incurred in

compiling, maintaining and operaﬁng the registry.

2/ Telemarketing Sales Rule; 16 C.F.R. Part 310, 68 Fed. Reg. 4585, 4635-36 (January 29,
2003) (“Amended TSR Order”).




. THE COMMISSION’S PROPOSED FEE STRUCTURE FOR ACCESS TO
THE NATIONAL “DO-NOT-CALL” REGISTRY IS INEQUITABLE AND

- UNCONSTITUTIONAL
‘The rules proposed in the Revised Fee NPRM fail to establish the tight fit

required for regﬁlations that both serve as a prior restraint on pfotected speech and
impose a regulatory fee 611 burdened speakers. In adopting a nationai “do-not-call”
registry tha't must be supported by user fees imposed oﬁ speékérs, the FTC has set out a
tightrope for itself to walk. By making purchase of the list a precondition for engaging
in teleﬁarkeﬁng, the Commission has structured the Vlist as a' prvior.’ restraint on
protected speech. As such, the FTC’s hational ”do—ndt—call” registry “bear[s] a heavy
presumption against its constitutional validity” at the outset. American Target
Advertisz'ﬁg, Inc., . Giani, 199 F.Svd 1241, 1250 (10th Cir. 2000) (quoting FW/PBS, Inc. v.
Dallas, 493 U.S. 215, 225 (1990)). On top of this, the nat’ionaly”do—not-call” iist faces the
additional bufden of ensuring that aﬁy fee for the registry is limited to “meet[ing] the
expense incident to [its] administration.” Cox, 312 U.S. at 577. Because the fee structure
| set forth in the Revised Fee NPRM does not satisfy this standard, the FTC “do-not-call” |
| Afee régime suffers from fatél constitutionél mfirmities._ | |

A, Prior Restraint

The national “do-not-call” registry and its associated fee structure constitute a

prior restraint in that the rules operate in “advance of actual expression” to either

completely cut off telemarketer speech or to deprive them of the right to speak until

certain regulatory requirements are met. See Giani, 199 F.3d at 1250 (quoﬁng South-
. , .




eastern Promotions Ltd. v. Conrad, 420 U.S. 546, 553 (1975)). Cf. Murdock v. Peﬁnsylvam‘a,'
319 US. 105, 114 (1943) (iz{validmg fee that “restrains in advance ... constitutiorial
liberties ... and inevitabljtends to suppress their éxercise” )- EQen apart from fé;es, the
national “do-not-call” registryv rules act as a prior restraint‘by preemptively blockiné
| calls to telephone numbers in the database by Bu_siness subject to the TSR. See 16 C.F.R.
| § 310.4(b)(1)(iii)(B). Meanwhile, entities that are exempt from the FTC’s jurisdictional
reach, and those that fhe FTC has chosen to exempt from the TSR, are free to call anyone
fhey WiSh,‘ even pefsons on the FTC’s “do-not-call” registry. .See, e.g., Amended TSR
Order, 68 Fed. Reg. at 4581 & n.16, 4587, 4591; 16 C.F.R. § 310.6. These exemptions bear
‘no relationship to consumer preferences or the success or failure of any business or
industry to comply with the FTC’s company'-speciﬁc “do-not-call” requirements, 16
CFR.§ 310(b)(1‘)(iii)(A), <.)r any othér telemarketing regulation. | See, e.g., 47 U.S.C. § 227;
47 CF R § 64.1200. Consequently, the preemptive effect of the national v”do-not-call”
registry is determined éolely by government fiat. |

The national “do-not-call” rﬁlés deny’ business subject to thé TSR from
makjng e§en an initial telemarketing call t(,) persuade prospective customers on the
registry to listen to the business’s message. While there are exceptions for calls to
individuals on the ﬁaﬁonal registry based on prior written permission or existing
- business | rélationships, 16 C.F.R‘. §301.4(B)(1)(3:)(B), businesses must satisfy these
- regulatory prerequisites to telemarketing by making contaéf in other ways. 'fhe_

national registry thus differs from the company-specific “do-not-call” rules, which at
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least allows an initial call to talk with the consumer before he or she makes a “do-not-
call” request. See id. § 310.4(b)(1)(B)(iv). |
| The proposed fee structure adds another layer of prior restraint on top of
Wﬁat the national “do-not-call” registry already inherently presents. PropOsed Sections
310.8(a) and (b) make it a violation of the TSR for any seller, or a telemarketer Worl\dng :
on the seller’s behalf, to initiate outbound telephone calls to anyone within a given area
code unless the seller has first paid the annual fee to access the national registry for that
area code. See Revised Fee NPRM at 16247.‘ This means that a seller is barred from.‘
engaging in any speech &at .qualifies as telemarketing in a given area code unless and
until the seller pays the registry fee for that area code. This is true even if the national
“do-not-call” registry rules otherwise pose no bar to the call, as in the case of consumers
from whom the seller has obtaineel written consent or with whom the seller has an

established business relationship. 3/ National “do-not-call” registry fees thus serve as a

3/ This is possible because proposed Sections 310.8(a) and (b) make it a violation of

-the TSR to initiate any outbound telephone call by or on behalf of a seller to an area
code for which the seller has not paid the annual registry fee, while existing Section
310.4(b)(1)(iii)(B) allows calls to persons on the registry if the seller has express written
agreement from them or an established business relationship with them. 16 C.F.R.
§ 310.4(b)(1)(iii)(B). The interaction of these rules could force sellers into a position of
- unnecessarily having to pay for a national registry for which they have no use - or risk
liability for their failure to do so — where a seller (or a telemarketer working on its
behalf) telemarkets solely to persons from whom they have secured consent or with
‘whom they have an established business relationship. In such a case, the seller would
have no reason to access the registry and/or scrub its contact list against it, because the
seller may place its calls regardless of whether the person is listed, but Sections 310.8(a)
and (b) would make it a violation to place calls without “first pa[ying] the annual fee.”

5




| prior restraint generally, ahd as a parﬁcularly invidious prior restraint Where they forcé
telemarketers to pay a fee even where they have no use for inf_ofmatibn in the registry.
The national “do-not-call” registry and its associated fees are also particularly
invidious for another reason — they comprise content-based regulation of protected
speech. }This is so because the exemptions discussed above are based on.the identity of
speakers> and/or the content of their telemarkeﬁng. Unsolicited calls by or on behalf éf
political and charitable organizations, and in-house telemarketing by certain industries
receive preferred treatment in that~ they are not required to comply with the nationai
“do-not-call” registry or péy'the fees associated with it. Amended TSR Order, 68 Fed.
Reg. at 4586; Revised Fee NPRM, 68 Fed. Reg. at 16239-40 n.16, 16242 n.37. Such
“content-based regulation is subject to exacting First Amendment scrutiny,” Riley v.
National Federation of the Blind of N;)rth Carolina, Inc., 487 U.S. 781, 798 (1988), but the

proposed fee structure for the national “do-not-call” registry is riddled with problems, -

as shown below.

‘B. Unlawful Fees

There is no doubt that, as a fee il;xposed on expressive activity, the cost of
obtaining the national “do-not-call” registry may not excéed “a nominal fee imposed as
a regulatory measure to defray thé expenses of policing the activities in question.”
Murdock, 319 U.S. at 113-14. "i"he fee may coV_er no more thah the ”expénse incident to

the administration of the [regulation].” Cox, 312 U.S. at 577. The necessity of restricting

the fee to no more than the actual administrative cost incurred in operating the registry
6




rests on the notion that sellers “cannot be compelled to purchase, ﬂ)rbugh a license fee
or a license tax, the privilege freely granted by the constitution.” Murdock, .319 US. at
114 (internal quotation deleted).

The propoéed structure for natidnal régistry fees that seilers must pay befbre
‘ ‘conducting telemarketing does not satisfy these criteria. The Commission proposes to
charge $29 per arbea code per year for access to the registry, based on a total annual
registry cost of $18.1 million and various assumptions and calculations that purporfedly
reflect actual telemarketing activity. Revisecf Fee NPRM, 68 Fed. Reg. at 16244. Ifa seller
makes even one call into an area codg, it must pay the full $29 for the area code that
year. Id. However, there are exCeptions where a seller accesses the registry for five or
fewer area codes per year, in which case it pays nothing, and a proposed $7250 cap on
the amount any seller pays, based c;n the coét of accessing 250 area codes, such that the
251st area code and every area code thereafter is also available at no cost. Ild. In
addition, the Commission would have corporate entities with multiple subsidiaries,
divisions and/or affiliates that make telemarketing calls pay the fee for each separate
.subsidiar.y, division or ‘affﬂiate. Id. at 16241. All told, the fées for accessing the national
regiétry, which telemarketers must pay before making calls to a given area code, is
esseﬁtially “a flat license tax, the payment of which is a. condition of the exercise of [tﬁg]
cohstitutional privilege[ ]” of engaging in commefclzial speech. Murdock, 319 US at 112.

While ATA believesv ’;here are signficant problems with the assumptions and

éxtrapolaﬁons the Commission uses in developing the fee of $29 per area code for
7




access to the national registry, for present purposes it ’is clear, even accepting all aspects
of the calculations ’as accurate, that the proposed fee structure does not ‘comport with
constitutional requirements. The propbsed strucfure results in wide dispaﬁﬁes that
prevent 'the fees from beiﬁg limitéd, as they must, to the administrative cost of
compiling, maintaining and operating the registry. |

For example, corporate entities that, for téx, securities, or other business
reasons have multiple subsidiaries, divisions or affiliates that engage in telemarkeﬁng
are charged multiple times to acquire the same informaﬁon over and over agéin. The
 same would be true for marketing and sales efforts in such organizations that are under
~ common management and, indeed, may be part of integrated campaigns as to which
the organizational structﬁre is not relevant for purposes advancing the national “do-
not-callf’ registry’s objectives. Somc;_ companies — those that access only five area codes
or fewer per year — pay nothing for use of the registry; at the other end of the spectrum,
all area codes in excess of 250 likewise are provided without charge.. Meanwhile, all
sellers requiring between six and 250 area codes béar the full cost of the registry.
Similarly, sellers that make a relatively small‘number of cﬁlls into many area codes, i.e.,
more than five, must pay for all those ai‘ea codes, while a seller that makes the sarhe
number or many, many more galls, but to five area codes or fewer, pays absolutely

nothing. In much the same vein, a seller that makes calls to six area codes must pay for

all six, but a seller making calls to one fewer area code pays nothing.




Charg.ing some companies multiple times, ofher companies once, and still |
others not at all to comply with the Commission’s national “do-not-call” rules bears no
 rational relation to the administrative costs of the registry. Indeed, the Revised Fee
NPRM acknowledges that the multiple charges a cdrporation’s‘subs’idia'ries,‘ divisions
and/or affiliates bears no relationship to the administrative cost of the list in that the
| Commission requires multiple payments, but does not even require the subsidiaries,
divisions or affiliates to individually download or access the list. Rather, it specifies
E [t]hejr need only pay for the requisite access.” Reviéed Fee NPRM, 68 Fed. Reg. at 16241.

The proposed fee structure is divorced from the actual administrative cost of |
the registry in dther ways as well. For example, there is qlearly an administrative cost
associated with the first five area codes a seller accesses ~ indeed, the cost of the first
area code is likely substantial, With successive area codes imposing incremental
increases over it — yet the Commission charges nothing for up to five afea codes.
Sii'nilarly, there is, ét least, an incremental cost for each area code in excess of 250, yet
there is no charge for them. Moreover, the Commission offers no explanation for the
lack of fit between allowing access to five oxi fewer area codes Without charge and its
intent to limif the burden on srﬁéﬂ busmesseé, id. at 16241, 16243-34, where in some

cases even large businesses may have telemarketing activities limited to five or fewer

!




area codes, while other businesses might be small but nonetheless engage in limited yet
far-ﬂuhg telemarketing activities across many area eodes; 4/

This lack of a fit between the propOsed national “do-not-call” registry fee
scheme and the actual adminis’tfative cost of tﬁe regulation imf)osed is fatal. As a
threshold m'atter,v “special problems ereated by differential treatment,” euch as those
deseribeel above, “impose [a heavy] burden” on the government to justify them. |
Minneapolis Star'.and Trib. Co. v. Minnesota, 460 US 575, 583 (1983). “Even regulations
aimed at proper governmental concerns can restrict unduly the exerciee of rights
protected by the First Amendmeht,” and singling out one medium, as the national “do-
not-call” registry does with telemarketing, or “target[ing] individual [speakers] within
the [medium] places a heavy burden on the state to justify its action.” Id. at 592. To the
extent the Commission selects ”Wix;ners” apd ”iosers” with regard to who Bas to pay
national registry fees, and/or how much different sellers have to pey, it contemplates
exactly the kind of “targeting” that renders a regulatory fee scheme highly suspect.

Improperly calculated and irrationally differentiated regulatoi:y fees imposed
on speech activities have lohg been ripe for in,va]jdation. It is well-settled that:

If a fee is calculated in a proper mahner, it should be a
reasonable approximation of the attributable costs [ ]

4/  The disparity between the fee the Commission proposes to charge and the actual
administrative cost of the list is compounded the more widespread a telemarketer’s
activities become, in that, as a seller moves its calls “throughout a state or from state to
state,” it “would feel immediately the cumulative effect” of having to pay for more and
more area codes at the inflated rate. Murdock, 319 U.S. at 115. :
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- the [agency] identifies as being expended to benefit

the recipient. A ‘fee’ is a payment for a special privi-

lege or service rendered, and not a revenue measure.

If the ‘fee’ unreasonably exceeds the value of the

specific services for which it is charged it [is] invalid.
National Cable Television Ass’n v. FCC, 554 F.2d 1094, 1106 (D.C. Cir. 1976) (citations
omitted). In the case of the proposed national “do-not-call” registry fees, there is no
link between how much different sellers have to pay and the purported benefit the
registry confers.5/ To the extent the registry allows sellers to comply with the TSR,
 those that do not pay their fair share, such as those who access five or fewer area codes,
clearly “benefit” from the registry without paying for it. A necessary corollary of this
outcome is also that the remaining sellers who do pay bear the costs for sellers who do
not, thereby forcing paying sellers to incur fees in excess of the benefits they receive.
This kind of burden-shifting violates that maxim that “the fact that the Commission

may assess a class of recipients with a fee is no justification for imposing a tax upon

some of the members of that class to produce the total cost of the service.” NCTA v.

5/ ATA recognizes that the Do Not Call Implementation Act authorizes, and in fact
compels, the FTC to collect fees necessary to compile, maintain, and operate the registry
from telemarketers rather than consumers whose interests the Commission found the
registry would serve. Amended TSR Order, 68 Fed. Reg. at 4583; Revised Fee NPRM, 68
Fed. Reg. at 16238 & n.2. Nevertheless, ATA submits that telemarketers do not
“benefit” from the registry at all. Rather, as explained above, the national “do-not-call”
registry rules completely cut off some telemarketers’ rights to speak to consumers, and
in other cases makes doing so extremely burdensome or expensive, to the extent that

~ some telemarketers may close their doors rather than incur the registry fees on top of

the other regulatory costs of complying with the TSR. Cf. Gianni, 199 F.3d at 1250 n.2 -

(noting that overly costly regulatory fees can evolve from a minor restraint to “operate

as a full restraint where [regulatees} cannot muster the required” administrative fee).
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FCC, 554 F.2d at 1108-09. It ’also violates tl"klatk rule that ”[W]he_utever stanciard the
CoMssion uses as a basis for its rate it should not ‘have the potentiality in any
substantial number of individual instances to produce fees that ére not reasonébly
related to the éost of the services that benéfit' the individual recipients who are being
charged.” Id. at 1108.

The only jusﬁfication the Commission offers for adopting a burden-shifting
fee structure, that by definition does not limit the amount paying sellers must remit to
the actual administrative cost of applying the national “do-not-call” program to them, is
a desire to avoid “potentially increas[ing] the fees rééuired to be paid by smaller, less
complex” telemarke%ers. Reviséd Fee NPRM, 68 Fed. Reg. at 16241.. See also id. at 16243-
34 (regarding “Small Business Access”). In other words, the Commission would “in
effect adopt[ ] a fee justified largebly by the gross revenue” of the paying sellers, a
reg'ulétory endeavor that has not survived judicial review in the past. NCTA v. FCC,
554 F.éd at 1108. Even where it may be possible to ”’reasonably.justify a minimum fee
for 5maﬂ” payers, based on ”demonstfa[ble] i11§reases in the cost of regulating” large
coﬁpmies, an agency “must also ... recogni’ze[ 1 thgt economies of scale might result”
with réspect to larger companies, such that the agency would have to correspondingly
reduce the disproportionate burden on them. Id. at 1108. The Commission’s only effort
to do this, however, is its arbitrary decision to c"utvofvf fee payment obligations at 250
'are;':l .codes, an accommodation that, as noted above, has nothing tb do with the actual

cost or benefit associated with the need to access that many area codes.
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- The bottom line is that ”[e]bih'ty to pay is frequently used as a justification for
levying a tax but is of very limited value in assessing a fee which is supposedly related
as closely as possible to the‘cost of servicing each individual recipient.” Id. at 1108-09.
Nevertheless, by charging larger, more complex companies more for the same “benefit”
of accessing the registry than other comparﬁes, the Corrxmission deviates significantly
from recovering only tne actual cost those companies cause with respect to the registry.

The lack of fit between the actual cost of compiling, maintaining and
operating the registry with respect to each individual seller and what each seller is
required to pay nas other consequences as well. It has been noted that “fee schedule[s]
should be reasonably related to the total costs for the particular segments | of
recipients ... so that the ‘fee” does not become a ‘tax.” Id. Moreover, “a fee, in order to
not be a tax, cannot be justified by »revenues received or the profits which [regulatees]
have made frorn [the regulated activity],” as the Commission has proposes here, "’but
rather must be reasonably related to those attributable and direct costs which the
agéncy"actually incurs in regulating (servicing) the industry.” Id. at 1107. This the
‘Commission has not achieved w1th the rules I;roposed in the Revised Fee NPRM.

The need to avoid transfc;rming a regulatory fee into a tax is not just a policy
issue or a matter of nomenclature, but rather is an issue of constitutional significance.
As noted, the Commission, through exclusions from its jurisdictional authority,

~ discretionary exclusions adopted in the Amended TSR Order, and its decision to allow

some sellers to avoid paying registry fees, has adopted a national “do-not-call” rule that
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applies qﬁite differegﬂy to various types of entitiés. The Supreme _Cburt has held that
the “power to tax differentially,” as would be the casé for the naﬁonél “do-not-call” rule
and its proposed fee strucﬁlre, “as opposed to a power to tax generélly, gives a
governmeni a powerful weapon against thé taxpayer selected.” Minnesota Star, 460 US
at 585. Courté staunchly guard against efforts to wield this kind of selective power,
both for taxes and for fees. |

Heré, the Commission has adoptéd an impediment to contacting customers
that applies solely to telemarketers, and it has targeteci larger, more complex sellers to
~ bear more than their fair share of the cost of being so regulated. Such a reg'ulation that
levies costs on only one medium ”friolétes the First Amendment not only because it
singles out” that medium, “but also [when] it targets a small group” of parﬁcipaﬁts in
that medium. Minnesota Star, 460 US at 591. Indeed, “recognizing a power in the State
not only to single out [one medium] but also to tailor the tax so that it singles out a few
members ... presents such potenﬁal for abuse that no mtefest . can ]ustlfy the
scheme.” Id. ’Even in the ﬁame of equitably distributing the burden of the fee, “when.
.the_exemption selects ... a narrowly defined éroup to bear the full burden ... [it] begins
to resemble more a penalty for a few of the largest... than an attempt to favor
‘strugglmg enterprises.” Id. In short, the Commission has essentially proposed a fee

i

structure that will not survive consntuhonal review no matter what interest it puts forth

as a justification.
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This ié consistent with the recognition that, Whére the fit betweén the
administrative cost ihcurfed in enforcing a regulation and the fee charged for doing so
is 1ac1<ing, it is no answer that the regulation adva'ncés' the interests of those it 'is’
intended to benefit — here, consufners wishing to avoid telemafketing. As the Supreme
Court stated long ago in Murdock, the government “may not suppress, or the state tax”‘
expressive activity merely because it‘ is “unpopular, annoying or distasteful.” 319 U.S.
at 116. Nor is it an answer that, in the context of broadscale telemarketing, both the $29k
per area code and maximum $7250 charges may be relatively small in the scope of some
sellers’ telemarketing business. The Supreme Court has made clear that its juris-
prudence. in this area “does not mean that an invalid fee can be saved if it is nominal.”
Forsyth County v. Nationalist Mopement, 505 U.S. 123, 137 (1992) (construing Murdock, 319
US. at 116, Cox, 312 U.S. 56.9); Cf. Gianni, 199 F.3d at 1250 n.2 (regulatory fees on
expressive activity can be high enough for some regulatees that it fully cuts off their
right to speak).

In sum, it would beﬁ unconstitutional for the Commission to adopt a fee
stfucture for the national “do-not-call” regis’;ry that ”ﬁnposes a sﬁeable price tag upon
the enjoyrhent of a gueiranteed freedom.” Gianni, 199 F.3d at 1249. This is particularly
true where, as with national “do-not-call” rules whose whélesale exemptions cause it to |
only ”periphera]ly promote tthé government’s] .‘in_terest in regulatory oVersight,” the
sar_ne.”goal is sufficiently served by measures less destructive of bFirst Amendlﬁent

interests.” Id. (citing Village of Schaumburg, 444 U.S. at 636). For the national registry,
' 15 '




that means a fee structure that truly reflects only the actual administrative cost each

seller causes with respect to the registry.

I1L. 'CONCLUSION
For the foregoing reasons, ATA submits that the FTC must rethink its

approach to the national “do-not-call” regiétry to ensure that the fee charged accurately
captures — and does not exceed - the actual administrative cost to each entity that must

access the registry.
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