March 28, 2002

BY FEDERAL EXPRESS

O fice of the Secretary
Federal Trade Conmmi ssion
Room 159

600 Pennsyl vani a Avenue, N W
Washi ngton, D.C. 20580

Re: Tel emarketing Rul emaking - Comment. FTC File No. R411001
To Whom It May Concern:

These comments are submitted by the Make- A-W sh Foundation(r) of Anerica in
response to the request by the Federal Trade Commi ssion (the "FTC' or the

"Conmmi ssion") for public comment on the proposed anendnents to the Tel emarketing
Sales Rule, 16 C.F. R Part 310 (the "TSR'). W confine our comments to the
proposed anmendnents that apply to telemarketers soliciting charitable

contri butions.

We appreciate this opportunity to coment on the proposed amendnents to the TSR
Qur coments are not meant as an indictment of the telemarketing industry in
general ; rather, it is our hope that we might draw attention to the probl em of
"charitable telemarketing fraud" in recognition of the fact that there are an
unknown nunber of telemarketers who do engage in deceitful, fraudulent and
abusive practices that victinmze legitimte charities |like ours, as well as

wel | - meani ng donors throughout the United States.

From our perspective, it has beconme increasingly apparent during the past decade
that: (1) certain charitable telemarketers deliberately nmisrepresent the
identity and/or nature of the organizations on whose behalf they are calling, in
an attenpt to deceive consuners; and (2) many of those sane tel emarketers resort
to harassnment and abusive tactics while msrepresenting the identities of the
organi zati ons on whose behalf they are acting. This type of charitable
telemarketing fraud is a problem of the utnpst concern to legitinmate charities
and donors alike, and it is our sincere hope that the anendnents to the TSR will
adequately address it.

The Make- A-W sh Foundati on

The Make- A-W sh Foundation of America is a national nonprofit organization with
80 chapters located throughout the United States (collectively, the "Make-A-W sh
Foundation"). W are the largest wi sh-granting organi zation in the world.
Founded in 1980, we have granted the w shes of nore than 88,000 special children
across the country who are courageously battling |life-threatening ill nesses.

The Make- A- W sh Foundati on does not engage in any tel emarketing activities
what soever. In fact, since our inception 22 years ago, we have al ways
mai ntai ned a strict policy prohibiting tel ephone solicitations in our nane.



While we recogni ze that telemarketing can be a legitimte and beneficial nethod
of fundraising for some charitabl e organizations, we have chosen to spend our
donors' nmoney on granting children's w shes, instead of paying professiona

tel emarketers. 1

Despite the fact that we do not use telemarketers, hardly a week goes by that we
do not receive conplaints and/or inquiries from people who report that they have
been called by solicitors who either told them or msled theminto believing,
that the solicitation was bei ng nade by the Make- A-W sh Foundation, or on our
behal f. These conplaints began in the early 1990s and have escal ated since that
time.

Acconpanyi ng these conments is an Appendi x that contains a representative sanple
of the telemarketing conplaints our National Ofice and chapters have received
over the years. Exhibit 1 of the Appendi x contains some of the witten

conpl aints we have received (in reverse chronol ogical order); Exhibit 2
docunents still nmore conplaints of this nature that we have taken over the

t el ephone (also in reverse chronol ogi cal order).?2

Deceptive and Abusive Charitable Tel emarketing Practices

Many of the conplaints we receive are from people who report that the

tel emarketer who called them expressly stated that the solicitation was being
made by or on behal f of "the Make-A-W sh Foundation" (and, in nmany instances,

t hese peopl e have assured us the m srepresentati on was repeated nore than once
during the call). Ohers report that the solicitor claimed to be calling from
the "Children's Make- A-W sh Foundation" - an organi zation that, to the best of
our know edge, does not exist. Still others have reported that the

tel emarketer, in an apparent artful attenpt to inply an association with the
Make- A- W sh Foundation, began the solicitation with a statenent |ike: "Ms.
Jones, are you famliar with the Make- A-W sh Foundati on? You are? That's
great. Well, we have children who need wi shes. Can you help by making a
donation?" (i.e., the telemarketer does not expressly state that the
solicitation is on Make-A-Wsh's behalf - but the association is certainly

i mplied, and the tel enarketer does not go on to disclose the true identity of
the organi zati on on whose behalf the call is being nmade). 3

Once a consuner agrees to nake a donation during a tel ephone solicitation, a
followup pledge formis generally sent in the nmail, which directs the donor to
meke a check payable to an organi zation other than the Make- A-W sh Foundati on
(usual Iy another w sh-granting organization, often with a nane simlar to ours).
Apparently, the hope is that the donor either (a) will not notice that the
donati on does not go to the Make-A-Wsh Foundation, or (b) will assune that
there is a legitimate reason for the discrepancy. Surely many people foll ow

t hrough on these pledges with the belief that their donations are going to the
Make- A- W sh Foundation, when in reality they are not. Oher people do notice

t he problem however, and call us to inquire.

Sonme peopl e have reported to us that they directly questioned whet her or not the
telemarketer calling themwas indeed affiliated with the Make- A-W sh Foundati on
Anong the fal se responses reported are:

* "Yes, we are."

* "We're a subsidiary of Make- A-Wsh."

* "We have a sister/brother relationship with Make-A-Wsh."

* "We're just |ike Make- A-Wsh, but they have so many children they can't get to
themall - so they refer children to [us]."



* W "are raising noney for the Make- A-W sh Foundation so no child goes w thout
a wish."

* "Well, Make-A-W sh needs nore people to help grant wishes - that's what we're
here for."

In addition to these m srepresentations, our reports also indicate that many
charitable tel emarketers act in a patently offensive and abusive manner to

i ndi vi dual s who indicate that they cannot or will not donate funds, or who
request that witten information be sent to themfirst. These actions are
reprehensi bl e enough on their own, but the problemis conmpounded when the

reci pient of the abuse has been told or led to believe that the solicitation was
bei ng made by or on behal f of the Make-A-W sh Foundati on

The following are excerpts fromrepresentative sanples of the witten conplaints
about abusi ve behavi or we have received in recent years (all of which are
i ncluded in Exhibit 1 of the Appendix):

Letter dated June 4, 2001

On Friday evening, May 18, 2001 at approximately 5:15 PM CDT, | received a

tel ephone call froma young woman who stated that her nane was Sarah [ ] and
that she represented your organization. This was obviously a fund-raising cal
as Ms. [ ] described the purpose of your foundation and all the wonderful things
that you do for dying children and their fanmilies. As a retired hospice RN,
know of the Make- A-W sh good deeds but |istened patiently as Ms. [ ] continued
speaki ng.

Because | had been interrupted in the mddle of food preparation, | had the

t el ephone receiver cradled between ny head and ny

shoulder. Unfortunately it slipped off and Ms. [ ] probably thought that | had
hung up on her. As | retrieved the wayward

receiver and brought it to ny ear, | heard Ms. [ ] say, "F***ing whore!" before
she abruptly disconnected the call. | was flabbergasted to hear those words
from someone who clainms to represent any organi zati on but especially Mke-A- W sh

Conments posted on Wb site (January 31, 2002)

| just received an unsolicited phone call from Christine at your foundation when
| ask to be taken off the phone list her reply was "you just don't care do you?"
| did not feel that it was necessary to tell Christine that | have dedicated ny
life's work to help children who have chronic illnesses at our Children's
Hospital of Mchigan. . . . | amoffended by intrusions of tel ephone solicitors
intony limted private tinme. Rudeness and unfounded assunptions of your worker
has done nothing to change those feelings. | respectfully submt that your
workers receive training in this area

Conments posted on Wb site (February 6, 2002)

Wednesday, 2/6/02 6:45 PM received a phone call froma tel emarketer
representing your conpany. | have two small children, just got in the door from
wor k. Tel emarketer introduced hinself as "Jim calling on behalf of the Mke-A-
W sh Foundation." | informed himthat it was a bad tine right now, but he hung
up on me before | even finished ny sentence. | understand that your conpany
does a lot of good things. | respect that. |It's time to stop using rude
nmercenaries to solicit on your behalf.



There can be little doubt that the Make-A-Wsh Foundation has | ost, and
continues to | ose, donations because of such harassnent. W have been told over
and over by people contacting us to complain about "our™ rude and aggressive

tel emarketers that they have been driven over the edge and will no | onger
support our organization. For exanple:

E- Mai | dated Septenber 19, 2001

In the past 3 weeks | have received 2 calls fromthe Make A W sh Foundati on.
have given in the past but this year ny husband has had 4 surgeries & we are
tight for noney as we are retirees. Both calls have been fromvery rude people
who have argued with ne or hung up. | donate to groups who | feel are gratefu
for any anmount | can scrape up but | feel that some people in your group have a
very bad attitude.

| amletting you know because ot her people may have been subjected to the sane
treatment & you nay | ose support wi thout knowi ng why.

E- Mai | dated Decenber 9, 2001

A few mnutes ago, | received yet another call from[your tel emarketing firnj
again and . . . | told this fenale telemarketer that | told themyesterday to
put me on the do not call list and why was | being called again? She hung up

| have donated to your cause nany tinmes in the past - but now refuse to do so
when you enpl oy a conpany that harasses people.

E-Mail dated March 6, 2002

After this call, I will not be giving any noney to your foundation. | hope, for
your sake, you can obtain people with better nmanners to represent you. | am
sure you do a | ot of wonderful things for many young people, but there are many
ot her organi zati ons who al so do wonderful things and don't harass people to
reach their objective

E-Mai | dated July 30, 2001

| just received a call from "Sabrina" from your organization requesting a
donation. | told her that we just could not give this year. She was very rude
& hung up on ne. W have given in the past years & would gladly give now if
possi bl e. She does not know our famly's situation. |If this is the way she
handl es her calls, | can guarantee that your donations will decline - and that
is a shane - because the children & their famlies will suffer because of it.

Al t hough responding to these kinds of conplaints drains our resources and
distracts us fromcarrying out our charitable m ssion, we welconme the
opportunity to set the record straight. Qur biggest concern has al ways been
that the people fromwhomwe hear - i.e., those who (a) either cared enough or
were angry enough to call the matter to our attention, and (b) had the tine to
do so - represent only the tip of the iceberg. There is no way of know ng how
many ot her people have had simil|ar experience but, because they did not

conmuni cate with us, will continue to believe that the Make- A-W sh Foundati on
engages in these sorts of abusive fundraising practices.

Further complicating the problemis the fact that many tel emarketers nake it a
practice to hide their true identities by blocking their names and tel ephone



nunbers from appearing on caller ID devices. Mny of the people who conplain to
us about telemarketing calls report that their caller ID devices showed the cal
to be "blocked,"” "unavailable,” or sinply "out of area"” - and/or that the *69
servi ce does not work to redial the nunber. W thout such identifying
information, we are missing a key piece of information that m ght enable us to
put a stop to the fraudul ent use of the Make-A-Wsh Foundati on nane. Because we
are generally unable to ascertain the identity of the offender, in npbst cases we
cannot take nmeaningful action to address the problem

It is our hope that these problenms can be adequately addressed by the TSR as it
will be anmended. To that end, we offer the followi ng conments and suggesti ons.

Comrent s and Suggesti ons Regardi ng Proposed TSR Anendnents

We support the proposed changes to the TSR, with the foll ow ng exceptions and
further additions. It is our suggestion that the FTC

1. Prohibit tel emarketers from m srepresenting the identity of the

organi zati on on whose behalf they are soliciting funds by adding the word
"identity" in Section 310.3(d)(1) (i.e., modifying it to prohibit

m srepresentations of "the identity, nature, purpose, or mssion of any entity
on behalf of which a charitable contribution is being requested”);

2. In Section 310.4(e), require that telemarketers perforning charitable
solicitations disclose the fact that they are paid professional fundraisers;

3. In Section 310.4(a)(6), prohibit telemarketing firns fromsubstituting the
nane and tel ephone nunber of the actual charitable organization on whose behal f
the call is being placed for the nane of the telemarketing firmthat is placing
the call;

4, In Section 310.4(a)(6), affirmatively require that every tel emarketing
conpany nmake its name and tel ephone nunber available on caller I D (as opposed to
sinmply prohibiting the bl ocking of such information);

5. Prohibit tel emarketers from prematurely hangi ng up on the individuals whom
they call by including such behavior in Section 310.4 as an "abusive
tel emarketing act or practice"; and

6. Clarify that the TSR, with its amendnents, applies not only to fundraising
calls made by telemarketers within the United States, but also to tel enarketers
(including tel emarketers perform ng fundrai sing on behalf of charitable

organi zati ons) who call consunmers within the United States frominternationa
destinations.

Each of these comments and suggestions is discussed in nore detail bel ow

Comment No. 1: It is our belief that, although such a prohibition should be
mani f est, Section 310.3(d)(1) of the TSR should be anended to prohibit the

m srepresentation of the identity of the organizati on on whose behal f a
charitable contribution is being solicited. As described above, such

m srepresentations are a pervasive problem and we believe that this issue
shoul d be addressed by adding the word "identity" in Section 310.3(d) (1)
(nodifying it to prohibit msrepresentations of "the identity, nature, purpose,
or mission of any entity on behalf of which a charitable contribution is being
requested").



Conment No. 2: We urge the FTC to require that tel emarketers performng
charitable solicitations disclose the fact that they are paid professiona
fundrai sers. Although Section 310.3(a)(1l) sets forth several nmandatory

di scl osures that tel emarketers nust make to a customer before the custoner pays
for the goods or services offered, under the proposed amendnments to the TSR no
paral |l el mandatory di sclosures are required of telemarketers soliciting
charitable contributions. While we recognize that nandatory di scl osure of
certain informati on, such as the percentage of funds retained by the

tel emarketer as opposed to being turned over to the charity, has been held
unconstitutional,4 there is no doubt that requiring a solicitor to disclose the
sinple fact that he or she is a paid professional fundraiser would serve to
protect consuners' interests and yet pass constitutional nuster.5

Comment No. 3: As it is our belief that telemarketers should be required to
di scl ose their professional status, we al so oppose the proposed portion of
Section 310.4(a)(6) that would allow tel emarketers to substitute on caller ID
devi ces the nanme and/or tel ephone nunber of the actual charitabl e organization
on whose behalf the call is being placed for their own personally identifying
information. First, such a rule would | ead custonmers to believe that
solicitation calls were conmng directly fromthe charitable organization itself
- as opposed to froma paid telemarketing firm- thereby concealing the fact
that | ess than 100% of any donation is going to the charity itself. Second,
because many charitabl e organi zati ons enpl oy nunerous telemarketing firms, such
a rule would hinder those organizations in their efforts to respond to consuner
conpl ai nts about abusive telemarketing practices. |If a consunmer calls a charity
to conmplain of rude tel emarketing behavior, but only has the nanme and nunber of
the organi zation itself (as opposed to the nane and nunber of the tel emarketing
firmthat placed the call), there is no effective way to pinpoint the source of
t he abuse.

Comrent No. 4: We support an anendnment to the TSR that would affirmatively
require that every tel emarketing conpany nake its name and tel ephone nunber
avail able on caller ID (as opposed to sinply prohibiting the blocking of such
information). Although some may argue that such identifying information is of
“little use to the consuner,"6 we believe that such identifying information
woul d serve the public in nyriad ways, and would be a critical step to solving
the problem of charitable tel emarketing fraud. Requiring the disclosure of
identifying information to caller ID devices would not only allow consuners to
screen out unwanted calls, but the provision of such informtion would al so act
as a neasure forcing telemarketers to adhere to the strictures of the TSR and
ot her regul ati ons governing tel emarketi ng conduct, and would allow for those
rules to be enforced if and when they are viol ated.

Al lowing telemarketers to block their identifying information from appearing on
caller ID devices is tantanount to granting thema license to comrit fraud and
abuse. If telemarketers are allowed to act anonynously, there is no incentive
for themto regul ate their own behavior and no recourse for those that they
anonynously harm If they are prohibited from hiding behind a shield of

anonymty, however, they will necessarily be nore likely to adhere to the rules
regul ating their conduct and, should they still choose to disregard the | aws
governing them their victins will be able to take action. The |laws neant to

prevent tel emarketing fraud and abuse sinply cannot be enforced agai nst
anonynous of f enders.

Comment No. 5: As an additional protection against abusive behaviors, we
suggest that Section 310.4 be anended to prohibit telemarketers from prematurely
hangi ng up on the individuals whomthey call by identifying such behavior as an



"abusive tel emarketing act or practice.”" It is a comonplace occurrence for
sonme tel emarketers to abruptly hang up on consuners if they believe that the
consumer will not make a donation, and this one of the conplaints that we
receive with the nost frequency. Clearly, such behavior is inpolite and
insulting to the consunmer. Perhaps nore inportantly, because the hang-ups often
occur after a consumer has requested further information about the soliciting
charity or has questioned the identity of the organizati on on whose behalf the
telemarketer is calling, this behavior prevents the consunmer from ascertaining
the identity of abusive tel emarketers.

Conment No. 6: Finally, with the recent influx of conplaints we have received
regardi ng fraudulent telemarketing calls originating fromoutside of the United
States, we urge the Conmi ssion to clarify the fact that that the TSR, with its
amendnents, applies not only to fundraising calls nade by tel emarketers within
the United States, but also applies to telenmarketers (including telenarketers
perform ng fundraising on behalf of charitable organizations) who call consuners
inthe United States from offshore |l ocations. There should be no doubt that the
TSR acts to protect Anmericans from fraudul ent tel ephone solicitations, no matter
where those calls originate.

Concl usi on

Charitable telemarketing fraud is a critical problemthat affects not only the
Make- A-W sh Foundation, but also all other legitimte charities and thousands of
wel | - meani ng donors throughout the United States. W hope the problemw |l be
mnimzed (if not elinmnated) by the anendnents to the TSR, and we urge the FTC
to incorporate the changes we have suggest ed.

We woul d Iike to thank the Conmi ssion for addressing this inportant issue and
for providing us with an opportunity to subnit these coments on the proposed
TSR anendnents. Shoul d the Comm ssion have any questions regardi ng our
comments, or if we can be of any further assistance whatsoever, please do not
hesitate to contact us.

Respectful ly submtted,

Davi d Ml vi hi |
Vice President & General Counse

Mart ha H. Ki nes
Assi st ant General Counse

1 We have been informed that tel emarketers generally receive a substantia
percentage (often 75% or nore) of the donations that they raise.

2 For the purpose of these Comments, we have redacted the nanes, addresses
and other information identifying the individuals who have contacted us with
conplaints, as well as any specific organi zations or tel emarketers named in
those conplaints. W will be pleased to provide this information separately if
it would be of assistance to the Comm ssion.

3 It has recently been reported to us that U.S. citizens have begun to
recei ve fraudul ent tel ephone solicitations - purportedly "on behalf of the Mke-



A-W sh Foundation"” - fromtelemarketers located in the Philippines. It may be a
coi nci dence that we began to receive such conpl ai nts about offshore

tel emarketing shortly after the "Crimes Agai nst Charitable Anericans Act of
2001" was signed into | aw;, however, we are concerned that this may be an attenpt
by tel emarketers to place thensel ves outside the effective reach of U S. |aws
that regul ate their behavior

4 Riley v. Nat'l Fed'n of the Blind, 487 U S. 781 (1988); see also Maryl and
v. Joseph H. Minson Co., Inc., 467 U S. 947 (1984); Village of Schaumburg v.
Citizens for a Better Env't, 444 U S. 620 (1980).

5 Riley v. Nat'l Fed'n of the Blind, 487 U S. 781 at 799 n. 11 ("[N]othing
in this opinion should be taken to suggest that the State may not require a
fundrai ser to disclose unanbi guously his or her professional status. On the
contrary, such a narrowy tailored requirenment would withstand First Anendnent
scrutiny.").

6 Federal Trade Commi ssion, Notice of Proposed Rul emaki ng, Tel emarketing
Sales Rule, p. 63 ("Coments fromrepresentatives of the tel emarketing industry
state that, even if it were possible to transnit a name and tel ephone nunber
[via caller ID, the information would be of little use to the consumer because
t he nunber shown nost |ikely would be the nunber of the telemarketer's centra
swi tchboard or trunk exchange rather than a useful nunber, such as a custoner
servi ce nunber, where the consuner could ask to be placed on a 'do not call"
l[ist.").



