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cancellation of the business performed by the

managers beyond their powers (ultra vires) or in

violation of the law or of the constitution of
the foundation; in such case the proceedings for
cancellation will be commenced within two years
Erom the date of the action being contested; the
action of cancellation may not be brought against
a bona fide party who has acquired rights on the

basis of such act.

. = (1) Having rendered judgment cancelling the
n the court shall appoint liquidators and
the fate of the assets which remain after the
on in accordance with the provisions of the
on of the foundation.

here it is impossible to transfer the assets to
to whom they should pass or where such party has
designated (named) in the constitution of the
the court will determine the fate of the assets
L as much as is possible be nearest to the object
in the constitution deed of the foundation.

apter 3 - Things, Property, and Rights
Section (i) ~ Things

6L; - (1) Everything which by its nature or in
of the law is not excluded from dealings may be
of pecuniary rights.

@Bﬂings which by their nature fall outside the
.ealings are those which no one may claim sole
y thereof; things which in pursuance of the law
2d from the ambit of dealings are those which may
object of pecuniary rights under the law.

él; - (1) The immovable (realty) is every thing
‘ixed so that it would be impossible to move or
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convert it without causing damage thereto such
buildings, plant(ations), bridges, dams, mines,
real estate things.

(2) A movable is anything which can be n
converted without causing damage thereto and
currency (nuqud), commodities (tarudh)?¥, anim
things that can be measured by volume or weight
movable things,

Article 63. - A movable which is placed by its ow
irmmovable owned by him with intent to serve or exp
immovable is deemed to be an immovable.

Article 64. —- (1) Fungibles are things whic
substituted one for the other when making a paym
are normally (customarily) assessed in dealin
people by number, measure, volume, or weight.

(2) All other things are non-fungibles.

Section (ii) - Property and rights

Article 6S5S. - Property is every right having a
value.

Article 66. - Pecuniary rights are either in r
personam.

Article 67. - {1) A right in rem is a direct powe

specified thing vested by the law in a certain :
person.
{2) A right in rem is either primary or ¢

(accessory).

Article 68. = (1) The primary rights in rem are: 1

of ownership of disposal usufruct user re

* nmArudh": see the Foreword for an explanation of t!
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third party it is tantamount to a fresh contract.

Chapter 2 - Unilateral wWill

184. - (1) A unilateral will does not bind its
¢ except in the cases where the law provides to
ct.

The provisions applicable to a contract shall
a unilateral will except those of which relate to
sity of the existence of two concordant wills to

obligation.

185. - (1) He who has promised a consideration
e/remuneration) to whoever performs a certain
act will be obligated to give the consideration
rson who has performed said act even where he had
it without having regard to a promise.
Where the promisor has not Eixed a time limit for
ce of the act he may revoke his promise provided
revocation shall not have any effect on the right
r has pérformed the act before revocation of the

The claim of the consideration shall lapse if
js have not been commenced within six months from
o€ proclaiming (declaring) the revocation.
Chapter 3 — Unlawful Acts
tion (i) — Responsibility for ber;onal acts
(1) Unlawful Acts against Property

arm/Injury)

186. ~ (1) A person who wilfully or by trespassing
*tly or indirectly caused damage to or decreased
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the value of the property of another person
liable.

(2) Where two persons - a perpetrator and a
- are involved (in committing the damage) the one
wilfully or by encroacament shall be liable; Qhere
liable the liability will be joint and several.

Article 187, - (1) A person who without {lawful)
demolished an immovable belonging to ancother pr
latter is vested with an option: either to leave t
to the former and claim from him the value thereof
(built up) as well as reparations for the other
ot deduct the value of the rubble from the valr
immovable standing (built up) and in the latter «
the rubble and claim from him the balance (diffe
value) and reparations for the other injuries.

(2) But where the perpetrator (destroy
reinstated the immovable to its original stat
existed before the demolition and paid reparation:
other injuries his liability will be discharged.

Article 18B. - A person who without lawful cause }
tree in the garden of another person the owner
tree) has an option: either to claim the value of
standing and reparations for the other injuries &
(give) the tree cut to the perpetrator; or to de
value of the cut tree from its value when standing
the cut tree and claim the remaining bala
reparations for the other injuries.

Article 189. - A person who has cheated anothe
shall b2 liable on the damage {injury): if a per
the market people, "This minor is my son sell him
I have permitted him to deal in trading”™ and

transpired that the boy 1is the son of another per
market people may claim from him the price of t

sold to that boy and damages for the other injuries
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190. - (1) A person who has damaged the property of,

rerson alleging that it is his own property shall
on that which he has damaged.

If however the damage was permitted by the owner
trator‘will not be liable.

$1. - (1) A minor - rational or irrational - or
aving his status who has damaged the property of a
ty will be liable from his own funds (property).
Where it was impossible to obtain the reparations
assets of he who has done the damage (the
tor) - be he an imprudent (irrational) minor or
the court may order the natural guardian the
or the selected guardian to pay the sam of the
ns who may have recourse Ffor the sum paid against
s committed the injury (perpetrator).
In assessing the fair reparations for the damage
t must take into consideration the situations of
ants.

o

192. - The property usurped must be restituted in
ts owner at the place wherein it was usurped if it
ng; if the owner of the property has casually met
ser who had with him the usurped property at a

place he may if he so wishes have the proparty
d in that place, but if he demands restitution at

of usurpation the expense of moving it and the
providing for its restitution will be borne by the
which thing will be without prejudice to
ns for the other injuries.

193. - The usurper will be liable if he has
destroyed, or lost the property usurped or where
rished totally or partially without encroachment
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on his part.

Article 194. - (1) If the thing usurped has cha
in possession of the usurper the usurpee may
wishes recover the thing usurped in kind
reparations for the other damages or leave (ab
thing usurped and claim reparations from the usuar

(2) The usurper who. has changed the thing
such a manner which changed its name (nomenclatur
liable and will keep the thing; he who has u
wheat of a third party and sowed it in his lan
liable for the wheat and will keep the crop.

(3) Where the usurper has changed some desc
the thing usurped by adding to it something fr¢
property the usurpee will have the option if he
to give the usurper the value of the addition and
the thing usurped in kind and claim the other r
or to abandon the thing and claim from the usurpe

Article 195, -~ If after the usurpation the val
thing usurped has diminished (depreciated) the u:
no alternative but to accept it in its exist
without prejudice to his right to reparations for
injuries; the usurper shall however be liable §
his act or use the thing usurped has depreciated.

Article 196. - The accessories of the thing us
deemed to be usurped like it and the usurper
liable if they have perished even without encro:
his part.

Article 197. ~ Where the thing usurped is an imme
usurper is under an obligation to restitute it to
together with the comparable (true) rent; the usu:
be liable if the immovable has suffered damac
depreciated even without encroachment on his part
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is tantamount. to a usurper; if after denial the deposit has
perished while in his possession without encroachment he

shall be liable.
(2} Unlawful Acts Committed on Persons

Article 202. - Every act which is injurious to persons such
as murder, wounding, assault, or any other kind of
inflicting injury entails payment of damages by the

perpetrator.

article 203, - In case of murder and in case of death
resulting from wounds or any. other injurious act renders
the perpetrator liable to pay compensation to the
dependants of the victim who have been deprived of
sustenance on account of the murder or death.

(3) Provisions Common to Unlawful Acts

Article 204. - Bvery assault which causes other than the
injuries mentioned in the preceding Articles entails

payment of compensation.

article 205, - (1) The right to compensation also covers
moral injury: any encroachment (assault) on the freedom,
morality, honour, reputation, social standing, or financial
position {credibility) of a third party renders the
perpetrator liable for compensation (damages).

{2) Damages may be adjudged to spouses and the next of
kin of the family in respect of the moral injury sustained
by them as a result of the victim's disease.

(3) bamages for moral injury do not pass to a third
party unless its value has been determined pursuant to an

agreement or a final judgment.

Article 206. - (1) The civil damages shall not be

prejudicial to. imposition of the criminal penalty it its

3.4-65
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TRAQ 1 & 2/1990: THE CIVIL CODE

Section (ii) - Responsibility for the acts of a
third.party and for things

(1) Responsibility for the Acts of a Third Party

Article 218, - (1) The father and then the grandfather
shall be obligated to compensate the injury caused by a
minor.

(2) The father or the grandfather will be able to
waive his responsibility if he has established that he had
exercised the duty of control (over the minor) or that the
injury would have taken place even where he had performed

said duty.

Artiele 219. - (1) Government municipalities and other
institutions which perform a public service as well as
every person who exploits an industrial or commercial
enterprise are responsible for the damage (injury) caused
by their employees if the ‘injury resulted from an
encroachment committed by them in the course of their
service.

(2) The employer will be able to relieve himself of
the responsibility if he establishes that he had exercised
the necessary care to prevent the injury or that the injury
would have happened had he exercised the necessary care

(cautiocn).

Article 220. - A person who is responsible for the action
of a third party is entitled to claim from such third party
that which he had paid {in compensation).

{2) Responsibility for Things

The Offence of an Animal

Article 221. =~ The crime of an animal is excusable

(reparable): the owner of an animal which causes injury

3.4-70
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ITRAQ t & 2/1990: THE CIVIL CODE

falling and if the owner had been warned of (had his

attention brought to) the same or where he was or should

have been aware of the state of the building. .
(2) A person who is threatened by suffering injury

from a building may demand the owner to take the necessary

precautions to ward off the danger and if the latter has

failed to take the necessary precautions the court may be

petitioned to issue a permit to take such precautionary

measures at the owner's cost.

Article 230. - Every person who resides in a dwelling
(house) (residence) will be liable for the damage caused as .

a result of that which is thrown out of or falls from this
dwelling place (residence) unless he will establish that he
has taken adequate precautions to prevent the injury.

Article 231. ~ Every person who has at his disposal
mechanical machines or such other things which require
special care for protection against injury shall b=
responsible for the injury caused thereby unless he can
establish that he has taken adequate precautions for
preventing this injury without prejudice to any specific

provisions in this regard.

Article 232. - A claim for damages resulting from whatever
(kind) of unlawful act shall not he heard after the lapse .
of three years from- the day on which the injured person

became aware of the injury and of the person who caused it;

in all cases the claim will not be heard after the lapse of

15 years From the day of occurrence of the unlawful act.

Chapter 4. - Gain without Cause
Section (i) - Payment for that which is not due

Article 233, - (1) He who has paid a thing thinking that it

is but was revealed not to be due from him may have

3.4-74



IRAQ 3 & 4/1990: THE CIVIL CODE

BOOK 3 — PRIMARY RIGBTS XN REM
Title 1 - The Right to Ownership
Chapter 1 - The Right to Ownership Per Se

Section (i) - The scope of the means of protection and the
restrictions on the right to ownership

(1) The Scope and the Means of Protection of the Right

to Ownership

Article 1048. - Perfect ownershipvvests unto the owner a
right to dispose absolutely of that which he owns: through
use, enjoyment, and exploitation he shall enjoy {(avail
himself of) the thing (ayn) owned as -well as its fruits,
crops, and produce and may dispose of the thing itself
(ayn) by all the allowable means.

Article 1049. - (1) The owner of a thing also owns
everything which is deemed by’usage to constitute an
essential element thereof such as it cannot be separated
therefrom without the thing owned perishing, deteriorating,
or changing.

(2) The ownership of land includes that which is above
and below as far as can be usefully enjoyed in height and
in depth.

(3) The ownership of the surface of the land may by
agreement be separated from that which is above it and that

wnich is below it.

Article 1050. ~ No one can be deprived of hig ownership
arrictle (900.

except in the cases and in the manner provided for by law
and in consideration of a fair compensation payable in

advance. .

3.4-287
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annual remuneration payable in advance provided that he
Anes not exercise this right of way except over the land
and at the place where the passage causes the least
possible burden.

(2) Where however the cut off from the public road was
the result of the division of an immovable (real estate) in
consequence of a legal disposition and it is possible to
provide an adequate right of way over parts of the land so
divided the right of way cannot be claimed except over

these parts.

Article 1060. - Every owner may erect a Fence around that
which he owns provided this does not bar the exercise of a
right belonging to an adjacent immovable; he may compel hisg
neighbour to place boundary marks along the borders of
their adjoining ownerships and the costs of such
delimitation will be shared between‘them.

Section (ii) -~ Special kinds of ownership
(1) Joint Ownership

The Rights of the Landowners in Joint Ownership and Their

Duties in the Managemeant of the Joint Ownership

Article 1061. - (1) When two or more persons own a thing
they are co-owners of the joint ownership and their shares
will be equal save proof to the contrary.

(2) Bvery co-owner in common is the absolute owner of
his joint ownership share and is entitled to avail himself
of and exploit it in such manner which does not cause harm
ta his co-owners and may dispose of it by sale, mortgage,
or other kinds of alienation even without their permission.

(3) A co-owner in common may lease his common share. nf
the ownership to a co-owner or a thirdvparty.



Article 1062, - (1) Every co-owner of the common {joint)

ownership is a stranger as far as concerns the jointly
owned share of the other co-owner and may not dispose of it
in such manner which is in any way prejudicial to it
without such other co-owner's consent.

(2) Where a co-owner has disposed of a part of the
joint ownership property such disposal shall not have any
effect except where such alienated part €alls to that co-
owner in case of a partition of the jointly owned property,

(3) The joint share of every co-owner is a trust in
the hand of the other co-owners and if he has damaged it
through his encroachment he shall warrant.

Article 1063. - (1) The co-owners may avail themselves of
the entire jointly owned thing.

(2) Bach one of the co-owners is entitled to avail
himself of his joint share; if he has availed himself of
all the thing without having obtained leave from the other
co-ovwners such as dwelling (habitation/occupancy),
sharecropping, hiring out, or other kinds of enjoyment he
is bound to pay them the comparable rent; but if he has
rented out the thing for more than the comparable rent he
is bound to give every co-owner his share of the nominate

rent charged.

Article 1064. - (1) Unless there is an agreement otherwise
the co-owners of a jointly owned property shall manage it
jointly.

{(2) In the normal course of the management the
resolutions passed by the holders of the majority of the
shares will be binding on all even the minority which had
dissented; in the absence of a majority the court shall
upon being petitioned by a co-owner take such action 'as is
necessitated by the circumstances and may in case of
necessity appoint someone to manage the joint property; the
majority may also choose a manager and fix the extent of
his powers of management,

(3) Where a co-owner has assumed the management

without any objection being raised by the other co-owners
he is deemed to be their agent acting on their behalf.
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their rights of preference on that part of the price of the
immovable which reverted to the purchaser.

(4) Possession
Article 1145. - (1) Possession is a material situation by

which a person dominates (controls) actually directly
himself or by an intermediary a thing which may be the

mccumOﬁ of dealings or exercises actually a right.

(2) Possession does not result Erom an act done by a
person because it is merely permitted or tolerated by a
third party nor will it result from recurrent acts,

ynnmnwmd_nm.lnm possession has been coupled with
coercion or was obtained secretly or if it contained
confusion {was dubious) it shall not have an effect vis-a-—
vis the person who was the subject of coercion, or from
whom possession has been concealed, or who has been
confused in respect thereof except from the time when these

defects have ceased.

Article 1147. - Where a dispute has arisen between several

persons as to the possession of one and the same thing the
person who has actual possession thereof will be deemed to
be the possessor until proof to the contrary has been
adduced unless it would be revealed that the actual
possessor (for the time being) has obtained the possession
€rom a third party by defective means.

ynnwnwmd_am.nﬁ_gw person is of good faith who has
possession of a thing not knowing that he is encroaching
on the right of a third party; good faith 1s always
presumed unless there is proof to the contrary.

(2) The good faith of the possessor shall not cease
except from the time when he becomes aware that his
possession is an encrnachment on a third party's right; a
person is also considered of bad Faith who has asurped

3.4-318
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possession Erom a third party by coercion even though he
believed that he has a right to a possession.

(3) Unless there is proof to the contrary possession
will retain the capacity which commenced at the time of

acquiring it.

Article 1149. ~ (1) Possession is transmitted with all its

features to a universal successor in title; if however the
successor in title has established that he was in his
possession of good faith he may invoke the same even where
his predecessor was of bad faith.

(2) The successor in title - be he singular or
universal - may add to his possession the possession of his
predecessor as regards the effect which results from the

law.

Article 1150. - (1) If dispossessed the possessor of an
immovable may apply to the magistrate's court within one

year from the date of dispossession to have the realty
restituted to him; if the dispossession was made
clandestinely the time limit begins from the time when it
has been revealed; a paerson who exercises possession on

behalf of another person may also claim to be reinstated in
possession,.

(2) If the person who has been dispossessed has not
been in possession for one yezar from the time of
dispossession he may not recover possession except from a
person who does not have a better possession; the best
possession is that which is based on a legal title; where
each party has produced a legal title the holder of the
title bearing the precedent date shall have preference
regardless of whether the realty was received Erom the same
or from different persons; if either of them has received
the realty from the other the holder of the title with the
latter date shall have preference; if the titles are of
equal value or if neither possessor has a title the pecrson

with the prior possession shall have preference and if the
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possession was on the same dates possession will be
adjudged jointly to them.

(3) wWhere the person who has been dispossessed has
without resorting to legal means reinstated his possession
by coercion and dominance and the other party has claimed
reinstatement of his previous hand (possession) a judgment
will render reinstating his possession and the first
possessor shall thereafter have to resort to the 1legal
means for having his possession reinstated.

Article 1151. - If the possessor has commenced proceedings
of dispossession for reinstatement of his possession he may
demand that the defendant be prevented from erecting
buildings or planting trees on the disputed realty for the
duration of the proceedings provided he provides adequate
securities for aany damages that might be suffered by the
defendant if it would be tevealed that the plaintiff had
no right to his case (unsuccessful in the proceedings).

Article 1152. (1) If the defendant had erected buildings or
planted trees on the disputed immovablae prior to the issue
of an order preventing him Erom doing so he may demand that
the buildings and trees remain in his possession until the
case of ownership has been decided provided he provides
securities which are adequate for such damages as may be
suffered by the plaintiff ia case the defendant has Failed
to establish his ownership and also provided that he
commences the proceedings of ownership within one month
from the date of providing the aforementioned securities;
if he has failed to provide said securities or delayed
commencing the ownership proceedings beyond the aforesaid
time limit the immovable shall together with all the
constructions and trees introduced thereon be delivered to
the plaintiff if he has provided the adequate securities
and failing which the said things will be handed over to a
perrson who is known for hig trustworthiness and
respectability ('adl),.
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(2) If the construction or plantation lies on a part
of the disputed immovable these provisions shall not be
applied except on said part and the plaintiff’'s possession

will be reinstated on the remaining part of the immovable.

Article 1153. - (1) IE the defendant has crops on the
disputed immovable which have ripened and has been ordered

to give up possession he will be ordered to reap (harvest)
the crops and deliver the immovable vacant to the
plaintiff.

(2) If the seeds have not grown to fruition the
plaintiff has an option either to give the comparable, or
the value, of the seeds and acquire ownership thereof or
wait until the crops have ripened and been harvested in
consideration of payment of the comparable rent of the
immovable. .

(3) If the seeds have sprouted but not ripened yet the
plaintiff has the option of either waiting until the crops
have ripened and have been harvested in consideration of
the payment of the comparable rent of the immovable, or
taking delivery of the immovable with all the crops thereon
if he has provided adequate securities For the damage that
may be suffered by the defendant if his ownership has been
established thereto. The plaintiff will however be liable
€or the value of the seeds only if the ownership of the
defendant has not been established.

Article 1154. - A person who has possession of an immovable

which continued (uninterruptedly) for one Eull year and
then his possession was impeded he may within one year from
the date of the impediment commence proceedings Eor
elimination of this impediment before the magistrate's

court.

Article 1155. - (1) A person having possession of an

immovable which continued for one Full year who on
reasonable grounds fears that he be impeded by new work
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which threaten his possession thereof may file a claim in
the magistrate's court pleading the suspension of said work
provided they have not been completed and provided also
that one year has not elapsed on the commencement of said
work.,

(2) The court will render an interlocutory judgment to
suspend or continue the work; it may in both cases order
the presentation of a suitable security which in case of
rendering a judgment suspending the work be a security for
reparation of the damage resulting from said suspension
where it has been revealed by a final judgment rendered on
the subject that the objection to the continuity of the
work was baseless; the security will in case of a judgment
ordering the continuation of the work be a security for
removing all or some of the work in reparation of the
damage which will be suffered by the plaintiff if it will
be revealed that he was rightful in his claim by a final
judgment on the subject. .

bnwwnwmq_wm.lv judgment of dispossession and reinstate-
ment of possession, a judgment eliminating impediment, or a
judgment suspending new work does not entail the successful

party to acquire the ownership of the immovable.

Acrticle 1157. - (1) Until the contrary has been established
a person who has possession of thing will be deemed to be

the owner thereof,

(2) Where a person has claimed that his possession is
based on a personal right or on a right in rem other than
ownership possession is deemed as a presumption of the
existence of this right until the contrary has been
established; the possessor may not adduce this presumption
against the person from whom he has obtained the

possession,

Article 1158. - (1) A person who has possessed a movable or

an immovable which is not rejistered in the Land
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Registration Department on the assumption that it is his
own property cr has possessed a right in rem over a movable
or a right in rem which is not registered over an immovable
and if this possession has continued uninterruptedly for 15
years in case of denial a case claiming ownership or a
right in rem brought by any person without lawful excuse
will not be heard against him.

(2) If the possession was of an immovable or of a
right in rem which has not been registered in the Land
Registry Department and if the possession was coupled with
good Faith and was based at the same time on valid grounds
the time limitation preventing the hearing of the case will
be five years; the existence of good fFaith must not exist
except at the time of receiving the right,

(3) a valid ground is a title or an event which
establishes the possession of the immovable by any of the
following means:

(a) acquisition of wastelands {mawat);

(b) transmission of oroperty by inheritance or will;
(e} gifts (donations);

(d) sale or conveyanca,

Article 1159. - Save proof to the contrary if possession
has been established at a certain previous time and if it
is still existing (for the time being) this is a
presumption of the existence of possession during the

intervening period (period separating the two periods).

>nnmn~m~_mo.la_vzoo:mnmammn up prescription contrary
to his title: that is to say that no one may by himself and
in his own interests change the cause and origin of his
possession.

(2) A person may however set up time limitation if the
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nature of his possession has changed either by the act of
a third party or by setting up (himself) an adverse claim
against the owner; the running of the prescription in this
case will not run except from the date of such change.

Article 1161. - Prescription is not interrupted by the loss

of possession if the possessor has regained it or he has
commenced the proceedings of repossession within one year.

Article 1162, - The rules of prescription preventing the

hearing of a case of an obligation will apply to the
prescription which prevents the hearing of a case claiming
ownership as much as regards computation of the time limit,
the suspension, interruption, and setting up of
prescription before the judiciary and abandonment thereof
and agreeing to amend thé time limit to the extent where
these rules do not conflict with the nature of the
prescription preventing the hearing of a case claiming
ownership and subject to the preceding provisions.

Possession of Movables

wnnwnwm__mw.tadvzoowmm by any .person who claiams
ownership may be heard against a person who has possession
of a movable thing or note to bearer and whose possession
is based on a valid cause.

{(2) Possession itself is a presumption of the
existence of good faith and of the valid cause unless there

is proof to the contrary.

Acticle 1164. - By exception to the provisions of the
preceding Article the owner of a movable n:mmm of a note to
bearer who w:nona: loss, theft, usurpation, or abuse of
contidence has lost possession thereof may recover it from
the possessor in good Faith and for valid cause within
three years from the time of the loss, theft, usurpation or

abuse of confidence.
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Aporopriation of Surpluses and Benefits and Recovery of

Expenses

Article 1165. - A possessor of good faith will appropriate

the surpluses he has received and the benefits he has

collected during the time of his possession.

Article 1166. - A possessor of bad Faith will be liable as
of the time when he became of bad Faith for all the fruits
which he will receive and those which he has failed to
collect; he may however obtain reimbursement of that which

he has spent on producing these fruits.

Article 1167. - (1) The owner to whom his property has been
restituted shall pay to the possessor all the necessary
expenses he had incurred: the necessary expenses are those
expenses which are not normal which the person had to incur
to preserve the object from perishing.

(2) Beneficial expenses shall be governed by the

provisions of Articles 1119 and 1120.

(3} The possessor may not claim reimbursement of any
of the luxury expenses and therefore he may dismantle
anything he has added thereto provided he reinstates the
thing to its original state unless the owner prefers to
keep them in consideration of paying their value due for

removal.

Article 1168. ~ Tf the possessor is of bad faith he shall

be responsible for the perishing or deterioration of the
thing even where the same has resulted from a Eortuitous
event unless he has proved that the thing would have
parished or deteriorated even if it had been kept in the
hand of the person to whom it is due.
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