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This is a public proceeding instituted by Commission Order
(Order) dated November 3, 1981, pursuant to Sections 15(b) and
19(h) of the Securities Exchange Act of 193M (Exchange Act),
and Sections 203(e) and 203(f) of the Investment Advisers Act
of 1940 (Advisers Act), to detefmine whether the above named
respondents committed various charged violations of those Acts
and the Securities Act of 1933 (Securities Act), and regulations
thereunder, as alleged by.ﬁhe Division of Enforcement (Division)
and the remedial action, if any, that might be appropriate in
the public interest. |

The proceeding has been determined as to 3 respondents who
submitted offers of settlement which were accepted by the Com-
mission. 1/ Therefore, this initial decision is applicablé oply
to the remaining respondents althopgh, in view of the nature of
the charges and the factual circumstances it may,»also;-involve
findings with respect to some or all of the»bther respondents.

The Order alleges, in substance, that the remaining respon-
dents, National Executi&e Planning, Ltd. (NEP), Investprs Financial
Plénning} Inc. (IFP), Dan King Brainard (Brainard), Henry Leroy .
Heybrock (Heybrpck) and Richard O. White (White), wilfully vio-
lated and/or wilfully aided and abetted Violatibns of Sections
5(a), 5(c), 17(a)(1)(2) and (3) of the Securities Act, Sections
-10(b) and 15(a) of the Exchange Act and Rule 10b-5 thereunder and

Sections 203(a), 206(1) and 206(2) of the Advisers Act.

1/ The Commission has accepted offers of settlement from William
H, Cain and Barry Eugene Weed, Securities Exchange Act Release
No. 18703/ May 3, 1982; and Halton Q. Bittick, Securities
Exchange Act Release No,19043/September 8, 1982,
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The Ofder included an allegation that on November 27, 1978,
the U.S. Distriqt Cqurt for the Middle District of North Carolina
entered preliminary injunctions against NEP, Brainard, Heybroqk
and White enjoining them from further violations of Sectiohs 5(a),
5(c) and 17(a) of the Securities Act; Sections 10(b) and 15(a) (1)
of the Exchange Act and Ruie 10b-5 thereunder; and Sections 203(a),
206(1) and 206(2) of the Advisers Act. On Septeﬁbér 10, 1981. .
Heybrock and White were permanently en301ned from violating the
above mentioned provisions by the same court. |
The Order also includes an allegation that on May 8, 1980,
-Brainard was convicted by the U.S. District Court for_the Middle
District of North Carolina on 13 counts of mail fraud involving
the offer and sale of securities. This,cohviction is presently
on appeal. | |
- The eVideﬁtiafy”hearing was held at Greensborb, North Carolina
from March 29 to April 6, 1982. IFP was not represented and
Heybrock appeared pro se but all of the other respondents were
'represénted by counsel although Brainard did not appear at the
hearing. Proposed findings of fact, conclusions of law and sup-
porting briefs were filed by all parties except IFP.
The findings and conclusions herein are based upon the pre-
ponderance of the ev1dence as determined from the record and upon
observatlon of the w1tnesses |

FINDINGS OF FACT AND LAW

Respondents

Investors Financial Planning, Inc. (IFP) was incorporated

in North Carolina on September 26, 1969, and its principal place
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of business 1s in Greensboro, North Carolina. IFP has been
registered With the Commission as a broker-dealer since NOVémber
30, 1969, and is a member of the National Association of Secur-
ities Dealers, Inc. (NASD). Although IFP filed an appearance
in this proceeding it was not represented at the hearing and has
not filed proposed findings of fact or conclusions of law or a |
brief in support.

National Executive Plannérs, Ltd. (NEP) is a North Carolina
corporation which was purchased by Halton Q. Bittick (Bittick)
and another partner in 1972. At that time it sold only insurance.
During the pertinent period herein it engaged 1n the offer and
sale of mutual funds, limited partnerships, stocks, bonds and

other securities. NEP also offered investment advice to individ-

uals and its employees were known as "financial planners," The

salesmen were registered with the NASD through IFP which was the
broker-dealer on all transactions., In late 1972 Dan King Brainard
(Brainard) became a partner in NEP.

Dan King Brainard (Brainard) was born in Greensboro, North
Carolina on August 8, 1946, He served in the U.S. Navy from
August 1965 until August 1969. Thereafter he attended the Uni-
versity of North Carolina at Greensborov for 3 years where he
studied business and finance‘but did not obtain a degree. 1In
1972, while still in college, he began workirig for a firm by the
name of Registered Funds which 1ater'changed its name to Con-
ference Concepts. He was hired as a trainee in the sale of in-

surance and mutual funds. While there he met Bittick. In 1972
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and early 1973 he was employed by Bruce Bailey in High Point,
North Carolina,'selling mutual funds and insurance. Ine1973
he was approached by Bittick to buy into NEP. Brainafd pur-
chased a 30% interest and became a director and vice-president,
and thereafter>fr0m June 1976, to at least November 1978,vhe~
served as pfesident;“difector, and majority ehareholder of NEP.
He~was also a shareholdef, officer and director ef.IFP from
about July 1975 until July 1976. He has been registeredvindi—
vidually withvthe Commission as an investment adviser since
December 15, 1975.

Richard O. White was ern on Octeber 24, 1945, He received
a B.A. in ioology from Arkansas State University in 1968 and
was employed as‘absalesman by the Upjohn Co. from September
bv1968 to November 1973. He was self-employed fromvNeVember 1973
until May 1,A197M when he became associated with NEP as a sales-
man. In 1976 he purchaseda 20%interest in NEP for $20,000 and
became a difector and ﬁice-president. Subsequently; he was in
charge of training salesmen at NEP and was a registered repre-
sentative with IFP. Aleo, he was certified as a financial

planner by‘the Investment Training Institute of Atlanta.

Henry L. Heybrock was born April 28, 1933. He graduated
from Stevens Institute of Technology as a mechanical engineer
in 1959. Frem June 1959 until June 1974 he was employed as an
engineer with the Western Electfic Co. He was with Conference

Concepts, a broker-dealer, from April 1974 to May 1975 when he
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joined IFP and NEP. 1In 1976 ﬁe purchased a 20% interest in NEP and sub-
sequently became vice-president and director. He was a registered repre-
sentative with IFP. He is a graduate of the Investment Training Institute
| of Atlanta and certified as a financial planner.

Sheldon Moss (Moss), age 48, was not named as a respondent in this
proceeding but was one of the defendants invthe securities mail fraud'in
which Brainard and Bittick were convicted. He pleaded guilty and is pres-—
entiy serving a 5 yéar prison term. . He maintained offices in Chicago,
I1linois, and was president of Correlated Equities (Correlated) and its
subsidiary Television Marketing Corp. (TVM) both Illinois corporations.

On September 17, 1972, the Commission obtained an injunctioﬁ against Moss,
Brokers First Mbrtgage Corporation, and Correlated in the U.S. District Court
for the Northern District of Illinois, enjoining them from violations of

‘the Securities Act and the Exchange Act in the offer or sale of securities.
During part of the pertinent period covered in this proceeding he was a
partner in both NEP and IFP.

Although Halton Q. Bittick (Bittick) is no longer a‘respOndent 2/ his
key role in the activities herein require a brief sketch of his career. He
was born on July 28, 1931, in Wichita Falls, Texas; attended high school in
Phoenix, Arizona, and after military service, Califofnia Polytech but did
not receive a degree. In 1965 he went to work for Registered Funds, a |
broker—dealer; in Fayetteville, North Carolina, as a registered representa-
tive. In 1976 he was promoted to district manager in the Raleigh, North
Carolina, office of Registered Funds, and in 1969 was transferred to Greens-
boro as regional vice-president in charge of sales. Registered Funds changed

its name to Conference Concepts about 1970.-'Bittiék left in January 1972

2/ At the commencement of these proceedings Bittick submitted an offer of
settlement and did not appear at the hearing except as a witness called
by the Division. : o '
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" - when he purchased a controlling interest in NEP. Bittick was president,

director and controlling shareholder of NEP until July 1976, when he sold
- his interest to Brainard and became controlling shareholder of IFP. He
served as president of IFP from about June 1976 until about June 1980.

Injunctions and Conviction Chargeable to Respondents

Section 15(b) of the Exchange Act provides that a previous conviction
or an injunction may serve as a basis for barring a person from association
with a broker-dealer or the imposition of lesser’sanctions. §/"

The Order alleges, and the record establishes, that on
November 27, 1978; the U.S. District Court for the Middle

District of North Carolina entered preliminary injundtions

3/ Section 15(b)(6) provides as follows:

"(6) The Commission, by order, shall censure or place limitations on the
activities or functions of any person associated, or seeking to become
associated, with a broker dealer, or suspend for a period not exceeding
twelve months or bar any such person from being associated with a broker

- or dealer, if the Commission finds, on the record after notice and oppor-
tunity for hearing, that such censure, placing of limitations, suspension,
or bar is in the public¢ interest and that such person has committed or
omitted any act or omission enumerated in subparagraph (A), (D), or (E) of
paragraph (4) of this subsection, has been convicted of any offense speci-
fied in subparagraph (B) of said paragraph (4) within ten years of the com-
mencement of the proceedings under this paragraph, or is enjoined from any
aﬁtlon, conduct, or practice spec1fied in subparagraph (C) of said paragraph
(4)

Subparagraphs (B) and (C) provide that:

(B) has been convicted within ten years preceding the filing of any -appli-
cation for registration or at any time thereafter of any felony or misde-
meanor which the Commission finds -

(1) involves the purchase or sale of any security .

(C) is pernanently or temporarily enjoined by order, judgment, or decree of
any court of competent jurisdiction -from acting as an investment adviser,
underwriter, broker, dealer, or municipal securities dealer, or as an affil-
lated person or employee of any investment company, bank, or insurance company,
or from engaging in or continuing any conduct or practice in connection with
any such activity, or in connection with the purchase or sale of any security,™
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against NEP, Brainard, Heybrock and White enjoining them from
further violations of Sections 5(a), 5(c) and 17(a) of the
Securities Act; Sections 10(5) and 15(a)(1) Of’the_Exchange
Act and Rule 10b-5 thereunder; and Sections 203(a), 206(1) and
206(2) of the Advisers Act. On September 10, 198i, Heybrock
and White were,permanently enjoined by consent from violating
these same provisions. On May 8, 1980, Brainard was convicted
in the same ceurt on-13 counts of mail fraud involving the
offer aﬁd sale of securities. |
Background

National Executive Planners, Ltd., (NEP) was founded ih 1970
as a North Carolina corporation with offices 1in Greensbore,
North Carolina. It was originally an insurance ageﬁcy but>fol;'
lowing its purchase by Bittick in January 1972 it expanded'into‘
other fields. Brainard joined the firm in iate 1972, and he
and Sheldon Moss later became equal partners>with Bittick. Under
the direction of Bittick, and later Brainard, NEP became an in-
" vestment and financial planning service'dealing in mutual funds,
limited partnerships, tax shelters, retiremeﬁt'plans,’eommercial
paper, stocks and bonds, gold, silver,'rare eoins and diamonds.
"It was never registered as a broker-dealer but channeled all
mutual fund and securities transactions through Conference Con-
cepts, a registered broker-dealer. All.salesmen employed by NEP
were considered "independent contractors" and‘were required to
become registered representatives with Conference Concepts and

later IFP.
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Investors.Financial Planning, Inc., (IFP) a registered
broker—dealer, was acquired in May 1975 by Bittick, Brainard
and Moss,‘as one-third partners. Thereafter, all NEP brokerage
business was transacted through IFP. On July 6, 1976 NEP and
IFP entered into an agreement whereby Brainard bought out Moes
and Bittick and became president of NEP while Bittick became
president of IFP. IFP was to pay NEP 70% of commissions re-
ceived on business snbmitted by NEP. Also, all present and
future salesmen of NEP were to be registered with IFP as NASD
registered representatives. |

In July of 1973, Brainard received a telephone call at
NEP's office 1in Greensbqro from Moss in Chicago concerning an
investment which NEPbmight be interested in selling to.its -
clients. This investment was Television Marketing (TVM) which
.Moss explained asvatfixed'principal investment paying interest.
Brainard had met Moss briefly in 1972 when Brainard was with
Bruce Bailley and Moss had come to Greensboro looking fer someone
to handle fegional sales of first mortgages which he had ad-
Veftised in the Wall Street Journal. 4/  Brainard and Bittick
had fnrther discussions with Moss by telephone about TVM and
it was decided that Brainard should go to Chicago and inves-
tigate the company. On August 8, 1973, Brainard flew to Chicago

where he spent the day with Moss, returning to Greensboro that

4/ The first mortgages apparently were those of Brokers First
Mortgage which,together with Moss, had been enjoined by the
SEC on September 27, 1972. Brainard has admitted selling
at least one of these mortgages.



evening.

Moss explained to Brainard that TVM was a marketing firm
" which would market products brbught to it by manufacturers or
invéstors for-a fee or an interest in the product. A sep- |
-araté corporation in which TVM would have ownership would
be formed for each product._ The product was then to be promoted
by television advertising in a certain area»ahd TVM would
produce the commercial and pay for the air time. The retail
chain stores in the area would then be contacted and shown -
the commercial and, 1f they purchased the product, they would
be listed in the commercial as the place_td.obtain the product.
Moss represenfed that TVM was producing;commérbials for such
large chains as K-Mart, J.C. Penney, Sears and others.

Moss told Brainard‘that TVM,incurred costs in déveloping
and manufacturing the,product, producing and running the com-
mercials énd paying commissions to salesmen and that the retail
stores.sometimes took 90'to 180 days to pay and, therefore;

TVM had a cash flow problem. - As a result TVM had to use the
"receivables due as collateral with banks and factors who would
charge TVM 3 and U percent a month to borrow against the re-
ceivables. Moss wanted Brainard to sell the TVM accounts re-
ceivable to his clients and pay_l% avmonth. NEP would receive
a 1/2% per month on all sales. A portion of a receivable from
a retailer would be assigned to the client at a fixed rate, and
the client would receive a State of Illinois Form UCC-2showing

the assignment of such portion in the amount of 120% of the
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amount the NEP client would invest. 5/

Moss told Brainard that this was not a security, that he
had takén it to his attorneys and asked them to help him
structure it so that he woﬁld not have a securities préblem
with this one, and they had intentionally structured it as an
assignment of a receivable, and not a promissory note, in
order.to_avoid any securities problem. Moss made the point that
infBrékePS‘Fifst Moftgage they had a promissory note to pay
and the SEC had declared it to be a security and had sfopped
.him from selling it.

Subsequent to his_trip to Chicago, Brainard requested the
North Carolina National'Bank to obtain Dun & Bradstreet fe-
ports on the companies in which Moss had an interest,_inéluding
TVM aﬁd Correlated Equitieé. Brainard testified that these
reports cnnﬂnwedDbss%yrepreéentations. 6/ Brainafd also re-
questéd and received a financial statement from Moss but.Moss
’instrﬁcted him not to use .any‘ financial statements in the

sale of TVM.. At Brainard's request Moss came to Greensboro in

5/ Form UCC-2 was aUniform Commercial Code Financing Statement
filed with the State of Illinois which purportedly showed

‘the total value of the receivable due, for example from Sears,
and an assignment to the investor to.cover his investment. (See
Division Exhibit No. 8)

6/ Brainard did not testify in this proceeding but portions of
his testimony at his criminal trial were put in evidence by
his counsel and the Division.
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April 197M and made a sales presentation of the TVM investment
for the NEP salesmen. u

Beginning in:1973 NEP offéred}and sold TVM interests to
invesﬁors in North Caroliﬁa. Between July.l973 and September
26, 1978, when the State of North Carolina issued a cease aﬁd
desist order, NEP sold at least $M,375,000 in TVM securities
to at least 767 investors.

TVM was incorporated in the State of Illinois oﬁ March
23, 1972, to engage in the business of mafketing gobds and
services through the use of television and other advertising
media, It was dissolved on November 16, 1974, apparently becoming
a subsidiary of Correlated Equities. The funds invested in TVM
"receivables" were not used to finance the operations of TVM.
Ail of the monies invested through NEP weré'sent to Moss, less
commissions and were used for his peféonal purposes. The money
invested by later ihvestors was used to pay the "interest" to
‘earlier investors; to pay commissionS'to NEP; to invest in é
heavy weight boxer; in a gold mine iﬁ Colbrado;'in currenc& bptioné
on the foreign currency market; in‘a mail order worm farm; in
the development of a real estate subdivision in Wisconsin, and

for various personal expenses and loans to friends.

Section 5 Violations
The Order alleges that during the period from about 1973

- to November 27, 1978, all of the respondents wilfully violated
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and wilfully»aided and abetted violations of Sections 5(a)
and 5(c) of the Securities Act in fhat they offered to sell,
sold and delivered after'sale certain securities, namely TVM
evidences of indebtedness, when no registration statement was
oﬁ file or in effect as to sald securities pursuant to the
:Securities Act.

Respondents do not dispute the fact that TVM was not
registered. In making such unregistered sales respondents
relied on representations by Moss and repeated by Brainard fhat
this was "commercial paper" and not a security. Therefore,
there was no need_ﬁo register it. While this contention was
made during the course of the hearing it was not raised or
argued in respondehts' briefs.

"In Securities and Exchange Commission v. W.J. Howey

Co., 328'U.S{ 293 (1946) the Supreme Court held that a security
can eiist where there is an investment of money in a common
enterprise with an ekpectation of profits tQ be derived from
the efforts of a ﬁhird party.

| Here there were investments by over 700 individuals
totalling more than four million dollars in the TVM "receivables"
with the promiee of larger fhan normal returns or profits to
be- achieved threugh the investment proficiency of TVM's
management. Therefore, all of the elements enunciated by the

Court in Howey are‘present here and, accordingly, it is found
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7/

that TVM wasa security and should have been registered.

The elements of a prima facie case for violation of

the'registration provisions of the securities laws have been

stated to be:

"The establishment of a prima facile case...
for the alleged violations of Section 5
require(s) that the Commission prove three
essential elements: (1) no registration .state-
ment was in effect as to the securities; (2) the
defendant sold or offered to sell these securities;
and (3) mails were used in connection with the
sale or offer of sale." Securities and Exchange
Commission v. Continental Tobacco Co. of South
Carolina, 463 F.2d 137, at 155 (CA 5th Cir. 1972)

'All three elements are elearly present here: there was
never any registration on file or iﬁ effect for TVM;
~respondents sold TVM to over 700 inveStors; and the funds
reeeived from investors in North_Cerolina were regularly mailed
to Moss in Chicago while the monthly interest checks were sent
by Moss to Chicago to NEP officials in Greensbofo and then
mailed to investors. o

Accordingly, it is found that all-of the respondents

wilfully Violated,and willfully aided and abetted violations of:

7/ In addition, the TVM offerings were found to be securities
by the court inSEC v. National Executive Planners, Ltd., 503
F. Supp. 1066, 1072 (1980); and by the Secretary of State
of North Carolina in a cease and de81st order issued on
September 26, 1978.
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| ‘ 8/
Sections 5(a) and 5(c¢) of the Securities Act.

Anti-Fraud Provisions:

The Ordef alieges that during various periods from about

1973 to November 27, 1978, the respondents, Brainard, Heybrock,
White, NEP and IFP wilfully violated and wilfully aided and

abetted violations of Seétions 17(a) (1), 17(a)(2) and 17(a)(3)
of the Securities Act and Section lO(b)(S) of'theAEXchange Act
and Rule lOb-S-thereunder in connection with the offef, sale
and purchase ofvTVM;sepurities by'employing difectly and
indirectly deVices, schémes'and artifices to defraud ahd by
means of untrue'statements.of material facts and omissions to
state material facts in order to make the statements made, in
the light of .the circumstances under which they were made, not
misleading. 2/

As part of the aforesaid conduct the respondents, among

- 8/ Willfulness does not require an intent to violate the law, Tager v. SEC.,
344 F.29 5, 8 (C.A. 2, 1965); First Pittsburgh.Securities Corporation,
- Securities Exchange Act Release No. 16897 (June 16, 1980), 20 SEC docket

401, 403, n. 10. Scienter is not required for a Section 5 violation,

see SEC v. &S Petroleum, Inc., 44 F. Supp. 38, 40 (W.D. Okla. 1977)

where the court said: "it is apparent from the provisions of Section 5

of the 1933 Act... that Section 5 makes violations of its provisions

unlawful regardless of scienter on the part of a defendant." See, also

Feeney v. SEC, 564 F.2d 260, 262 (C.A. 8, 1977), cert. denied 435 U.S.

969 (1978). '
9/ Section 10(b) as here pertinent makes it unlawful for any person to use
or employ in connection with the purchase or sale of a security any mani-
pulative device or contrivance in contravention of rules and regulations
of the Commission prescribed thereunder. Rule 10b-5 defines manipulative
or deceptive devices by making it unlawful for any person in such connection:
"(1) to employ any device, scheme, or artifice to defraud, (2) to make any
untrue statement of a material fact or to omlt to state a material fact
necessary in order to make the statements made, in the light of the circum-
stances under which they were made, not misleading or (3) to engage in any

(continued on next page)
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other things, would and did:
1. Falsely represent that the "security offered" was

secured by a Sears account receivable, or the
receivable of another nationally known retailer;

2. Falsely represent that the TVM securltles were
safe and sound investments;

3. Falsely represent that an investment in TVM involved
no or minimum risk;

by, Falsely'represent that the interest in the account
receivable which represented the investor's
collateral was filed with the State of Illinois;

’5. Falsely represent that TVM was a corporation after
November 16, 1974, when it was dissolved;

6. Fail to disclose that Moss and Correlated Equities
had previously been enjoined from further violations
of the registration and anti-fraud provisions of the
federal securities laws;

7. Falsely represent that TVM and Correlated Equities
were financially sound;

8.”>Fai1 to disclose the amount of commissiens received
' by NEP and its representatlves in connectlon W1th
the sale of TVM; :

9. Falsely represent that an investment in TVM was as
sound as the retail store buying the product.

10. Fail to disclose the financial condition of Moss,
Correlated Equities or  TVM.

NEP began selling'TVM shOrtly after Brainard's visit to
Moss in August 1973 and continued until September 27, 1978,

when the State of North Carolina issued a cease and desist Order.

9/ (continued from page 14 )

act, practice, or course of business which operates or would
operate as a fraud or deceit upon any person . . ." Section
17(a) contains analogous antifraud provisions.
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NEP solicited customers by means of a brochure which set forth
various investment strétegies and the professional talents of
Brainard, White and Heybrbck, among others. A confidential
guestionnaire would be obtained from the vrospective investor’
concerning his finances and a worksheet would be prepared tailored
to his individual needs. This was usually reviewed by Brainard.
Recommendations would then be made for investment in mutual
funds, &xmkS;bonds,‘tax.shelters, retirement plans andAother'things.
Many invéstdrs were advised to convert their 1life insurance,
refinance fheir homes and_uée_other means to obtain funds for
investment. Several investors were persuaded to invest the funds
in their Keogh aécounts in-TVM.

TVM was recommended as a safe investment in which any
amount could be invested from a few hundred to several thousand.
dollars. The investment could be for a one, two or three year
period and at the end of each period fhe investor had the option
of withdrawing his or her money or reinvesting. A one year
investment would pay 10%, a two year 11% ahd a three yeaf 12%.
In addition NEP received 8% every year in commissions with half
or 4% going to the saleSman. In other words on a one year con-
tract NEP would receive 8%, on a 2 year, 16%, and on three years
24%; with the commission being baid each year.

Seven investor withésses who testified during the course
of the hearing concerning their purchases of TVM were 1in general

agreement as to the representations made to them which induced
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them to make such purchases. They were told that they would
receive a prospectus or financial statement but as a matter of
fact no prospectus or other documentation concerning TVM was
ever used. They were told that TVM was as good as Sears and that
they could lose only if Sears went broke; that TVM Was commercial
paper registered with the State of Illinois; that there was no
risk. They were not told anything about the financial condition
of TVM or Correlated; that Moss had previously been enjoined by
the SEC; that TVM had been dissolved in 1974, that cOmmiséions
would be paid every yeér of the investment,

Mrs. T., an elderly housewife, testified that Heybrock
recommended TVM and told her that his faﬁily was investing in it
and thought it was a good idea. She said that Heybrock told
her it was backed by Sears and other companies. Heybrock did
not tell her that the person who controlled TVM had been previously
enjoined for violation of the securities laws.  If he had tqld
her she would not have invested. She identifies a letter from
NEP to her, dated July 5, 1978, which says TVM is now paying
13 1/2% and that "this would be a good time for you to invest."
After she got the letter she made.another investment of $1,000.
She was never provided with a prospectus. She invested for 3
years and her total investment was $11,000. She was paid a few
interest checks, but has never gotten any of the principal back.
She never recelived a financial statement or any written material

about TVM or Correlated. She was never glven any information about
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the management of TVM or Correlated.

Mr. H., an internal revenue agent, purchased from Heybrock
who performed an analysis of his financial situation and
discussed possible investments he might make to gain a better
yield on some of his assets. When Heybrock recommended TVM he
explained that it financed receivables for different companies
that were in need of funds. His investment would be secured by
Sears & Roebuck receivables due to TVM and the collateral would
be 120% of the investment. His investment in the accounts ree
ceivable of Sears was supposed to be registered with the Staté
of Illinoié. Heybrock never made any comments abdut‘risk aﬂd H.
was not furnished any financia1 informatioﬁ or sales literature Qn
TVM. He made a 3 year investment of $10,000 ana assumed there would
be différent collateral furnished as the recelvables were paild
off. He has not received any of the investment back.

Mr. G., a salesman, invested through White who told him
that TVM was a very good investment and very sound., White told
him that the only way he could lose was thét if Sears & Roebuck
went broke; that the money was loaned to Sears on a Short—term
basis at a high interest rate. He was to receive 12% which was
higher than similar investments at the time. White did not
explain the value of the assets of TVM and did not show any
financial information of TVM, Mr. G., asked ébout the company

and was told he would receive a prospectus but never did, White
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| showedvhim a pamphlet of NEP Whlch listedldifferent'investments,
1nclud1ng diamonds. White did notvprovide any‘printed sales
material or 1niormat10n on TVM. White told him'he would receive
a document shOW1ng where hlS money had been placed The only
ljthlng he got looked llke onion skln paper and it had on 1t a
~loan to Sears & Roebuck in excess of $2OO 000. White did not
tell him anythlng about the flnan01al condition of TVM or who .
controlled it. Whlte told him the pres1dent of TVM was Mr. |
‘Moss' but did not tell him Moss had been previously enjoined for
violations of the securities laws. If he had been told this
he would not have invested in TVM. G._invested $5,300 for
3 yearsvand was told he could get the funds out within a reasonable
time, but has gotten nothing back.‘ He waa not told that White
would receive a commission every year of hisvinvestment. G.
understood NEP to be a stock brokerage firm}that sold securities.
Mr. F;,'ammuﬁacmnerﬁsrepresentative from High Point,
North Carolina, was referred to White by a friend. -White told
him he had some investments that paid in the range of»lB and 15%
and in l975 that was as good as you could do because:the interest
was 8 or 9% in bonds and savings. F..saya.that he also invested
in TVM through High Point Bank & Trust. ‘He closed'out his Keogh
plan at Wachovia Bank and transferred it to High Point because
High Point Bank approvedvTVM as anvinVestment while WachoVia did
not. F. invested his entire Keogh retirement of $35,604.01

in TVM. White was aware of this, in fact he advised him to do it.
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White informed F. that he had made arrangements with the
High'Point Bank to accepﬁ these kind of investments in Keogh
Plan accounts. F. reéeived a qum UCC-2 in the mail evidencing
the collateral behind his investment. The fact that Sears &
Roebuck was purportedly backing the investment affected his
decision to buy TVM. PF. also cashed his 1life insurance policies
and bought term insurance . from White and invested the remaining.
cash in TVMibé“cause it Ofréréd a bettef return, F. asked White
how safe this invéstment>was and White said it was as safe as
thé company that~backed the'accoﬁnts, Sears & Roebuck. “White
brought Moss to-F;s office in early 1978. F. sells petroleum
equipment and Moss was head of Correlated Oil‘so White thought
they might do someibuéiness. Moss tried to sell F. a $25,000
investment in Corfelatéd 0il Reclamation but F. declined.

White never told F. that Moss had previously been enjoined. If
he had known thét he would not have invested in TVM. White did
not.provide him with ahy sales material or financial information
concerning TVM or tell him anyfhing about the organization of
TVM or how long it'had been in business. F. understbod that

TVM was some kind of commercial paper. F's father also invested
about $33,000 of ﬁis Keogh Plan.fund at High Point in TVM.

Whife sold the investment to Fﬁs_father. F. inquired as to wh&
»he'received TVM.interést'dhecks in Correlated envelopes and was
told by White that TVM and Cofrelated'wére'all part of the same

company run by Moss.
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Mr. J.G. is a‘salesman who was visited by Bittick who
told him that TVM was deeply involved in ongoing sales
promotion not only with Sears but with Zéyre and K-Mart.
Moss came to Greensboro and J.G. had l@hCh with Moss and Bittidk.
Moss told him the same thing as Bittick.‘ Moss said that if
he was not happy with Sears_they could fix him up_wifh Zayre
or K-Mart or whatever, since they were all compai‘able.{ J,G..pﬁt
in $15,000 for one year at 10% and his wife inveéted $10,000
for three years at 12%. This was in April_l977 and it took'
about three weeks for the cheéks to start cbming. Bittipk led
J.G. to believe that NEP had a complete product line of invest-
ment opportunities;>When he met Moss,he was told that Moss was
president of TVM and Correléted Equities,'but was hot told‘that
Moss had previously been enjoined by the SEC. J.G. says he
was supposed to get his investment back at the end of one
.year? but that it took him another 5 months before he got his
money. His wife never received any of her money back. J.G.
was not provided with any sales matefial or financial informa-
tion about TVM. When J.G. asked how they could justify'the _
high interest rates he was told that when you are dealing with
Sears and thelr TVM acéounts receivable from Sears 1t would
be safe enough. J.G. said if it was a payable from Sears to
TVM ﬁ:was good enough for him..- ‘

Mrs. N. met Brainard through a friend who went to work

for NEP. She also attended an investment course at Guilford
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Technical Institute (GTI) in Greensboro which course was run by
Heybrock and at which Brainard was a guest speaker. Brainard came to
her home and talked to_Mrs. N. and her husband about investments.
They first invested in mutual funds andvin a market timing
service which involved transferring funds so as to get the
best return. Brainard charged a 1% fee for this service.
Mrsf N. originally invested in September 1975 in 2 mutual funds
at $25 a'mpnth each. In 1978, at Brainard's suggestion she
removed.her money from thevmutual funds and invested in a
commercial paper, TVM, which Brainard recommended. TVM was
~paying 10% and she invested $3,600 on September 6, 1978.
Brainard said that the investment‘Was absoiutely.no risk and
was as good as Sears," She was not told that TVM was controlled
by Moss or that Moss had prev1ously been enjoined from vio-
lations of federal securities laws. If she had been aware that
Moss centrolled TVM and that he had previously been enjoined
she would not have inVested in TVM. She was not told about the
TVM organization, how: long it had been in business, marketing
status, amount of sales, amount of accounts receilvable or the
relationship between TVM and Correlated Equities. She received
'~on1y one interest check. In October 1978 she learned about
the cease and desist order from the State of North Carolina.
In December she received a letter from NEP stating not to
worry. She has not gotten any of her $3, 600 1nvestment back.

Miss W., a teacher, was introduced to White through
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another investor witness, Mr. G., and went to White's office -
to meet him. White recommended TVM and told her that it was
an investment in which TVM was loaning money to Sears-énd
that it was as good as Sears. The statement that it was "as
good as Sears" influenced her to make the investment.  She
received a form entitled Assignment of Receivables of TVM
which White'signed in her presence. She received this receipt
on May 15, 1978 when she invested $10,000 in TVM. She was |
not provided with any information concerning the management
of TVM and does not recall the name of Mosé. She was not told
that the person in control of TVM had been previously enjoined
for violations of the federal securities laws. If she had
known whe would not have invested in TVM. She received $300
in interest payments but has not gotten any of her $10,000‘
back. Miss W. was told by G. that he had called the High Point

Bank and heen told that TVM was a good tnvestment.

In addition to the foregoing investors who testified at
the hearing the testimony of Mrs. B. was received in evidence%g/
Mr. and Mrs. B. met with Brainard in August 1978 at the NEP
offices to discuss the $30,000 retirement fund, which was

invested in a mutual fund. Brainard recommended that they

withdraw their retirement fund from the mutual fund and invest it

10/ This was testimony given at Brainard's criminal trial.
Mrs. B. was deceased at the time of the administrative
hearing.
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in either a savings accéunt earning 5 l/M%, a money market
fund earning 8%, or in TVM securities paying 12%. Mr. and
Mrs. B. told Brainard that thelr primary concern was safety.
He assured them that TVM was very safe and backed by Sears
accounts receivable.

Thevretirement funds were withdrawn and Brainard
then met with Mr. and Mrs. B. at their home on the evening of
September 27, 1978. At the meeting Mrs. B. reminded
Brainard that she had previously lost money in another investment
purchase from Brainard and NEP in 1972. This was Equitable
Developmeﬁt Corp. where the investment_was purportedly secured
by a deed of trust on Florida property recorded with the
state. Howevef, it had turned out that there was no deed
of trust recorded and the investment proved to be worthless.
Mrs. B. did not want to get into a simillar situation with
TVM. Brainard reassured her that nobody had lost any money
on it (TVM) and that she absolutely was not going to lose
: ény money on it. Mrs. B. then wrote a personal check for $30,000,
dated September 27, 1978.

What Mr. and Mrs. B. did not know and what Brainard
did not tell them was that he had that morning received the
~ceasée and desist order from the State of North Carolina, dated

September 26, 1978.
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None of the remaining respondents, Brainard, Heybrock and
White, disputes that TVM was a fraud. Their_principal arguments .
afelthat.they did not know the true faéts concerning TVM, that
 they were ﬁislead by others, that they made sufficient investi-
.gatién to séfisfy themselves that everything was all right, that.
they believed‘what they'wére telling investprs, that they had a
right.to reiy on the information furnished them and that, in any
event,‘séienter has not been proved. |

Brainard takes the position that all of the representations
made by Moss concerning his business interests, Correlated and
TVM were false, that he was‘duped by Méss. He contends that the
investigation he made on his one day trip to Chicago and the
ordering_of'3vorvu Dun & Bradstreét reports are sufficient to
absolve him of all_responsibility. |

White asserts that NEP was already Seliing TVM when he became
assoclated with the‘firm and that he recéived all df his traihing
in the salevof TVM from Brainard. Brainard gaﬁe ail'of_the.sales—'.
men. at NEP.the same basic '"sales pitch"~t§ give to customefs’about
TVM. Brainard told the salesﬁlen, ’including White, that TVM was
not a security and that he had performed the requisite due diligence
on TVM. Brainard said that NEP had.a 1éga1 opinion of counsel that
TVM was not a security. Brainard in fact did méke a tripvto Chicago
to investigate TVM. White says he did not engage in high pressure .
sales techniques, nor did he recommend TVM to the exclusion Qf
other investments offered by NEP and IFP.> Until the collapse of

NEP following the cease and desist‘order, White had no knowledge
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that there was anything wrong with the investment or that iﬁ
was considered to-be a security.'

White maintains that he was merely a sales representative
at NEP prior to 1976 and that'éven after he became a part owner
and was named a vice—president fhe only additional duties he
was given»inyolved the training.of salesmen. Brainard had the
majority interest in NEP and aIWays prevailed over tHe other
officers or owners whenever a disagreement arose.

Heybrock"s arguments in support of his position that he
did not violafe any Secﬁrities laws are closely parallel to
those of White, He says that when he purchased a 20% interest in
NEP he was technicaily-made a director but that Brainard made
all of the decisions, His.only additional duty was to assist
Brainard in the selection of new products, He says‘he was not
responsible for due diligence, He states that his belief in TVM
as a valia_investmehf Is. demonstrated by the fact that he and his
family invested $40,000 in it and that he certainly would not have
done that if he had had any idea that it was a fraud. He points
out that he attempted to wvalidate the UCC-2 forms that were uséd
to show-thé_éollateral'behind the TVM investments and while he was
unsuccessful the effértAwas still underway whén the dease and de-
sist order was receivedAby NEP,

Respondents' proteStatibns that theyfwere_relyihg'on what
was.told to them andlthat they didvnot know any facts which should

have made them aware of the falsity of their statements are not .
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éupported by the record.

Following his one day visit to Moss in Chicago Bfainard
never made any serious attempt to validate the"information
being fed tb him by Moss. At séles meetiﬁgs'he dowhplayed
thé Moss injunction as a minor violation; he‘said he had'ob—
tained a Dunn & Bradstreet Report on TVM butjnever made 1t
available to the salesmen or put it in the due'diligence file;
he stated tﬁat TVM was not a security and that he had a legél
opinion to that effect; he was told'by Moss not to make in-
quiries of‘Sears beéause_it would Jeopardilze sales; he did re-
cei?e a financial statement on Correlated, déted'Sebtember 30,
1976, from Moss, who had written across the first page: Y"King -
For your eyés only - this statement is not to be used to in-_
fluence a prospect in any way, please remember &ouxare deaiing'
with an unregistered private offering.™ |

When White joined NEP around May of 1974, he Waé'not téld
of the Méss injunction but learned about 1t thfough reading.the
prospectus for a privéte offering whicH'NEP was then'selling.‘
This was the Longferry Limited Parﬁnership,put tdgethér'by Moss_
and Brainard, which offered 25 units at $1,995 each to North
Carclina residents only. The prospectus seté forth thevfact that
Moss and Correiated had recently consenféd to a permanent in-
Junction by the SEC. When White inguired about the injunction
Brainard told him that 1t was nothing serious.- Later the injunc-

tion was discussed, or at least mentibned,1at sales meetings but
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it was never disclosed to prospective investors.

White testified that the interest checks for TVM, and
the UCC-2 forms, were brought to-Greensboro everj month by
Moss and mailed out by NEP. White:never saw a UCC—2 form
stamped "received by the Secretary of State of Illinois" andr
when he asked Moss about it he was told that there were two
little old ladies in Springfield who do these filings and they
could not be mﬂﬁied: White was told by Brainard that Moss would
not furnish financial statements for TVM or Correlated. White
discussed TVM wiﬁh a trust officer of the High Point Bank ébéuf
clients opening Keogh accounts and investing in TVM. High
Point was.the only bank where the customer could have a self-
directed retirement plan. White cannot remember telling the trust
officer that TVM was not a security,

White said that Brainard told him that he had checked TVM
out with thé NEP attorney. 'H0wever, following the cease and
desist order when the NEP officers met with the attorney White
was quite surprised to discover that the attorney did not know
about TVM. Following receipt of the cease and desist order,
money was accepted from_investqrs and forwarded to Moss 1in
Chicago. |

_‘White never questioned anything that was told to him by
Moss or Brainérd and never made any effort to obtain information'-
outside of NEP. He did nOt seek advice from an attorney and did

not make inquiry of the SEC concerning the Moss injunction. He
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made no atteﬁpt to verify the Sears .connection,

Heybrock testified that he was told by either Bralnard
of Bittickvthat he could not use_saleé-iiterature for TVM be-
'éaﬁée it might be considered a éecurity if.he did. He never
asked for any_information.about Moss or abouﬁ-contracts be-
tween_TVM and the national retailers with'Wth TVM was supposed
to be doing bﬁsineés.

Heybréck purchased a 20% interest in NEP in 1976 and at the
time he was shown a financial statement for NEP which showed
NEP's proposed income and he says that had a large.impact bn
his decision to purchasevNEP.

| Heybrock stated that for the first 2 years‘he~was at NEP,
he used the names of other firms besides Séars as securing the
-commercial paper of TVM.V These included Walgreen and Ekerts
_and about 15 other companles. However, many of the purchasers
requested Sears so in 1976 Moss said "okay, wé've gof énough
Sears paper available, we will just do everybody with.Sears."

When Heybrock became ﬁice—president he was assigned to do
due diligence and Brainard suggested he might look into TVM.
Heybrock wrotQ to the Secretary of State of Illinqis bn.Septeﬁber
21, 1976, asking for a search of the files in his name for assigned
collaterél, He réceived a reply that'therelwas no record, He
wrote again on October 5, 1976, inquiring specifically about TVM.
In response the State of Illinois indicated there was nothing. on

record -and 1t did not haveTVM at the addreés given.
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Heybrock reported the result of his inquiry to Brainard
who called Moss. Méss said that I1linocis was very slow in
assigning receivables and that what probably happened was that
0ld invoices had matured and been paid off and new ones not
‘yet recérded.  Heybrock was satisfied with the explanation.
He did not communicate with the State Qf I1linois again.
Neither did he attempt to communicate with Sears.

Heybrock testified that he made an investment in Long
Ferry shortly after he joined NEP but that he was not aware
thét Moss had been enjoined by the SEC until after the cease and -
desist order was issued. He says that NEP did not sell anything
that officefé believed to be a security‘and that all sechrities.
were sold through IFP.

‘Heybrock nevér made any effort to confirm information givén
him‘by:Brainard of Moss; He did not make inquiry of the SEC,
the NASD or outside counsel as to whether or not NEP was a
secﬁrity. Although he testified that he was not aware of the
Moss injunction this 1is not deemed credible, particularly in
view of thé_fact that he purchased Long Ferry whose prospectus
carried the information about the injunction. Also, the injunc-
tion was discussed at sales meetings.

In January,1975, Brainard and Bittick made arrangements with
an insuranCe'agency.ih Fayeﬁteville, North Carolina; tofséll TVM

on a 6% comMission.'_The'pfinCipal of 'the agency, Mr, Sa,had’been
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an aséociate of Bittick's at Conference Concepts, .S., who was
an NASD prinecipal, was told by Brainard and Bittick that‘TVM
was a security in the State of'Illinbis only aﬁd did not come
under.SEC or NASD regulations. S. was told that a maximum of
a million dollars a month of TVM could,bé sold. S. was shown
an unaudited Correlated balance sheet, dated July 31, 1973, He
was not satisfied with this and asked for an audited balance
sheet which was promised but which he nevef received.

Originally S. sent all of his TVM business directly to Chicago
but after about 2 months Brainard told him to send it to Greensé
boro and they would issue the interest checks to investors from
there. S had a customer who puf in between $18,000_and $21,000;
She wantéd_the money back in 1976, so S. sent a letter to Corré—
-1ated>in Chicago requesting it.. Two weeks later, when he had not
gotten the money, S.called Brainard who said he would have to
check with Moss. Two days 1atér S received a callvffom Moss
.who said that he could not send the money'back_in a 1ump sum. Se
gave the investors telephone number to Moss. AThé next day she
called S. and said she Was satisfied with the érranéement - by which
Moss was going to pay her back $3,000 a month. It took approii—
mately 6 or 7 months to liquidate all but,$5,000. S. asked Moss
to explain why he could not return the funds immediately and. Moss
said it was because of cash flow probiems. S, called Brainard
after he talked to Moss and told him something had to be wrong

with TVM if it was going to take- 7 months for thé woman to get
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her money back. bHe could not understand why there Was a cash
flow problem with all the money being sent to}Moss. S. was not
satisfied with the story Moss or Brainard gave him so he called
Bittick. Bittick said that unfortunately he was not the boss of
TVM, that Moss was and that they héd to accept what Moss said.
Thereupon S, and his agency ceased selling TVM, This was around
July 23, 1976. Bittick and Brainard never told S.that Moss and
Correlated had been énjoined.

In September 1974, NEP was having financial problems and was
unable to meet its bills. Brainard used some of the funds sub-
mitted by investors er the purchase of TVM. When it came time
to éend the TVM fundé for the month to Moss in Chicago he did not
have sufficient funds to match all of the applications for invest-
ment in TVM so he submitted only applications which were equivé—
1ent_t6 the-amount of funds he had avallable. The-same thing
occurred in October and November. Brainard then told Bittick about
the shortage of funds and he contacted Mbss to inform him of the
problem and what was going on. Moss came to Greensboro to discuss
the shortagé which was about $13,800. Moés had previously indicated
a desire of buying ihtd'NEP and had wanted 51% but Bittick would
not agree. At the ﬁeefing in GfeenSboro it was decided Moss would
buy 30% of NEP for.$50,000.and he would pay $13?800 as down pay-
ment to cover Brainard's misuse of the funds.

On Wednesday, September 27, 1978, the cease and desist order,

dated September 26, 1978, was received at the NEP offices in
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Greensboro. Brainard immediately called Moss 1in Chicago and
then held a mandatory meeting of the officers and salesmen of
NEP. VAt the meeting Brainard séid that the-SEC.was trying to
.Sa&>that TVM was a security; that hé.félt.a lot 6f insurance
'agents.were behind.the cease and désist.brder because NEthad
caﬁSed a lot of clients to cash their insufahce pblicieé and
invest in TVM. Brainard said that Moss had not received a copy
of the cease and desist order and, theréfofeﬁ they would be
able to continue sending funds to him. He said‘NEP would con;
tinue taking funds through that week because many commitments
'had already been made; a number of clients had given checksthat
had not beeh turned in yet so they would éontinue to take their
investments:through Ffiday, which was the é9th. Later, Brainard

said that Moss had told him that he would return everyone's

money. and, thereforé; the SEC would haVé'no reéSon to pursue

the matter. However, TVM could not be sold for 2 or 3.monthstl
Brainard never attempted to get in touch with anyone at the North
Carolina Department of Securities concerning the cease and désist
order. Neither did he make any effort to contact the SEC,

On Friday, September 29, 1978, $69,769.66 waé wired to Moss
and 2 checks, one for $53,050 and one for $7,568.34 were mailed
to him. The following week, when Moss came‘to Greensboro, indi-~
vidual checks from 13 investors, totalling $57,000 were given to
Moss. The total amount of investors'. funds retained by NEP and

turned over to Moss following the issuance of the cease and desist

order was $187,388.00.
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On November 1, 1978, a compliance examiner from the Com-
mission's Atlanta Regional Office visited NEP's offices to make
a routine examination of Brainard who was registered as an
investment adviser. The_examiner testified that she felt most
of the people in the office were being very rude, except for
White, and when she asked him why he told her they were being
. investigated for selling TVM%E/However, while he was the only
one who was nice to her, he did not mention the cease and de-
sist order. She was not aware of any other SEC investigation
at thevtime she was there.

While the SEC examiner was at NEP she asked to see files re-
1ating to mutual  funds énd Security investments and also client.
files. Brainard's secretary relayed this information to Brainérd
and he said that Ehe éxaﬁiner waé not to be shown any personal,
client files because she did not need to know the names énd ad-
dfesses Qf any of NEP's clients. However, the examiner insisted
on seeing the client files. When the secretary told Brainard
this he then told her that all documents that were in any way re-
lated to TVM or Correlated were to be removed from the files.

Brainard's secretary fhen went through every single file
and removed'lefters, application forms and a few UCC-2 forms in’
2 large filing cabinets. The documents which she collected were
removed from the bﬁilding,by one of the NEP officers, The sec-
“retary testified, aiso, that one of the NEP attorneys adviséd

her he had talked to the SEC and that she was to gather up all

11/ Apparently this was the investigation being conducted by
Sears' legal staff. See Pgs, 35-37, Infra.
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0ld and new NEP planning brochures and.have them delivered to
his office. He told her they were to be destroyed per instruc-
tions from the SEC,. | |

The secretary stated she had conversatioﬁs with Heybrock
and White concerning the actions she had taken about gathering
TVM documents, some of which were taken outside and dumped in
the garbage can. She says they were aware of these activities
as she was not the only one in the office removing things from
the file. The representatives were also instructed to remove
information from théir files. Heybrock and White both told her
that it was a means of simply keeping names_andAaddresses and
things like that from .people who had no business having them
and what she was dolng was not wrong. That she was to follow
insfructiéns.’

Around the end of September 1978, the manager of the Sears
plant in Greensboro recéived a form lettef3 datedE%pUmber26,39]8
‘on the 1etterhead of NEP, addressed fo a prospective Inveéstor
- setting fofth information concerning the sale of Sears commer-—
cial paper by TVM. The letter had been sent to the prospect by
an NEP salesman and the prospect senf it.to Sears to confirm the
fact thét Sears was selling commeréial'papef based‘on'its-aCCOunts
receivable.

" Upon receiving the letter Sears undertookAan investigation
which.was conducted by an attorney, Mr. P., in its Atlanta office,

Mr. P. checked with all of the various Sears departments, including
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Sears Acceptance Corporation in Delaware, and learned that
Sears did not sell commercial paper.v He then telephoned NEP
in Greensboro and talked to Brainard. He explained that he
had this letter from NEP stating that NEP was offering Sears
commercial paper for sale and wanted an explanation as to
what arrangements they'had to sell sudh commercial paper.
Brainard stated that they Were not selling Sears commercial
paper; that he was tﬁe officevadministrator and not in a po-
sition to discuss the ciréumstances but. would check and call P.
back.

On October 4, 1978, P received a call from Moss‘whd iden~-
tified himself and séid he was returning the call for Brainard
and inaicated that he was speaking for NEP. Moss said the sales-
man who.sent_out the letter was a new agent and that they were
‘not selling Sears commercial paper, that they had nothing to do
with commercial paper. He indicated that TVM was selling prod-
ucts to some of the Sears stores and they would discount
invoices but that they had'nothing else to do with Sears and he
would write P.a letter about the situation. However, no letter

was ever received,

Mr. B was not satisfied with the Moss exolanation. He next
checked with Sears national accounts payable department as to
whether Sears had busihess with TVM and, if so, whether dr not
its accounts payable could be discounted and sold by NEP. He was

advised by the national manager of accounts payable that Sears
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had not transacted any business with TVM or Correlated Equities.
P. received the same response from the national manager of the Sears
merchandise buying department. P, says he ascertained that Sears
operates on a 30 day basis for paying ité suppliers. As a ré—
sult of his investigation P, concluded that Sears had never had
any relationship with TVM.

It is clear from the record, as the foregoing summary illus-
trates, that the respondents made material misrepresentations
and omitted to state material facts in their sales of TVM. In
addition, despite numerous red flags, they made no attémpt to
ascertain the facts concerning the security they were so avidly
recommending to prospective investors. No attémpt was ever made
to contact Sears, the SEC, or the NASD and when adverse information
was received from the Stafe of Illinois nothing was done about
it. A call to the Sears office in Greensboro would have undoubt-
edly disclosed the entire fraud as illustrated by the prompt
action taken by Sears when it was informed of the use being made
of its name.

. Not only were no efforts made to ascertaih the truth during
the entire period of TVM sales, but following receipt of the cease
and desist order from the State of North Carolina the respondents
continued to remit funds to Moss and then engaged in a covér—up
whieh involved the destruetion of records and coricealment of in-

formation from an SEC examiner.
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False representations, or representations that are false
and‘misleadihg becéuse necessary qualifications or explanations
are omitfed,havellong been held; in a number of cases, by the
courts and the Commission, to constitute activity violative
of the anti-fraud proﬁisions of the securities acts. Charles

Hughes & Co., v. Securities and Exchange' Commission, 139 F, 2d

434,437 (2d Cir. 1943); Norris & Hirshberg v, Securities and

Exchange Commission, 177 F, 24 228,233 (D.,C. Cir, 1949); Charles

E. Bailey & Co., 35 S.E.C. 33,43 (1953); Harris Clare & Co,,

" Tne., et al, 43 S.E.C. 198,201 (1966),

It is fundamental that a misrepresentation or omission must
be material to serve as-a basis for a finding that a violation
of the anti-fraud provisions of tﬁe federal-securities laws has.
occurred. The concept of materiality has been described as the
cornerstone of the disclosure system established by the federal
securities laws. The basic test addpted by the courts for de-
termining materialitj is whether "a reasonable man would attach

importance . . . (to those facts) in determining his choice of

action in the transaction in question." Securities and Exchange

Commission v, Texas Gulf Sulphur Co,, 401 F, 24 833,849 (24 Cir.

1968), cert denied sub. nom Coates v, Securities & Exchange Com-

"mission, 394 U.S. 976 (1969), Positive proof of reliance is not
necessary. Ali that is necessary 1s that the facts withheld be
material in the sense that a reasbnable investor might have con-

sidered them important in the making of his decision. 12/

12/ Affiliated Ute Citizens of Utah, et al. v, United States,
06 U.S. 128,153 (19721,
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Likewise, an omitted fact is material if "disclosure of the
omitted fact would have been viewed by the reasonable investor
as having significantly altered the total mix of informationv
made available." 13/ ‘

Respondents argue that they were all duped; that they made

these false representations on the basis of "what they were
told by others." Brainard claims to have been duped by-Mossa
and White and- Heybrock by Brainard and Bittick. What respon;
dents fail to realize is that they owed a duty to their custdmers
to have a reasonable basis for making such statements. They had
a responsibility, not only as registered representatives, but-

as officers of NEP, to make an 1nvestigation into the facts of

the securities that they offered for sale. In Hanley v. S.E.C.,
415 F. 2d 589 (1969) the court said, at 597:

Brokers and salesmen are under a duty to investigate, and their
violation of that duty brings them within the term 'willful! in the
Exchange Act. Thus, a salesman carmmot deliberately ignore that which .
he has a duty to know and recklessly state facts about matters of
which he 1s ignorant. He must analyze sales literature and must not
blindly accept recommendations made therein.. .

In . . . sumary, the standards . . . are strict. He cannot rec-
omnend a securlity unless there 1s an adequate and reasonable basis for
such recommendation. He must disclose facts which he knows and those
which are reasonably ascertainable., By his recommendation he implies
that a reasonable investigation has been made and that his recommendation
rests on the conclusions based on such investigation. Where the sales-
man lacks essential information about a security, he should disclose this
as well as the risks which arise from his lack of information.

A salesman may not rely blindly upon the issuer for information con-
cerning a company, although the degree of independent investigation which
must be made by a securities dealer will vary in each case. Securities
issued by smaller companies of recent origin obviocusly require more
thorough investigation.

13/ TSC Industries, Inc, v,'NorthWav;\Ihc., L26 U,S, M38,4M9
T (1976).
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In a recent case with facts closely resembling those herein, the Commission

said: o

. "Any professional in the securities business
should have realized that debt securities can-
not be recommended to customers without first
obtaining the most basic and important infor-
-mation about the issuer — its current finan-
cial situation. To have made such recommen-
dations, and to have made representations a-
bout the safety of the investment and the good
financial condition of the issuer without that
information, were egregious violations."

In the Matter of First Pittsburgh Securities
Corporation, Securities and Exchange Act Re-
lease No. 16897 (June 16, 1980) 20 SEC Docket
4o1, L4o6-407. ("First Pittsburgh")

The evidence is clear that the respondents made recommendations without such
information and thereby committed violations of the anti-fraud provisions.
Finally, respondents contend that the evidence does not support a finding
that they acted with scienter. On the contrary, the.record fully supports a
" finding of awareness on thé part of each respondent, or at the very ieast, that
they were recklessly indifferent to the consequences of their actions. lﬂ/ Ac-
cordingly, it is found that rgspondents acted with the requisite scienter. 15/
It is found that respondénts NEP, TFP, Brainard, White and Heybrock, wil-
fully violated and wilfully aided and abetted violations of Sections 17(a)(1)(2)
and (3) of the Securities Act and Section 1§(b) of the Exchange Acﬁ and Rule 10b-5

thereunder.

14/ Recklessness has been held sufficient to satisfy the scienter reguirement.
See, e.g. Mansbach v. Prescott, Ball & Turben, 598 F, 2d 1017,1023-25 (6th
Cir. 1979); Edward J. Mawod & Co v. SEC, 591 F 24 588, 595—597 (10th Cir.

1979); Flrst Virginia Barikshares v. Benson 559 F 2d. 1307, 131N (5th Cir. 1977),

cert denied, 435 U.S. 952 (1978).

15/ It is noted, however, that scienter is not necessary to establish violations

of Sections 17(a)(2) and 17(a)(3) of the Securities Act, and the findings of

fraud herein are made under both those sections. Findings that respondents

also violated 17(a)(1) of the Securities Act and Section 10(b) of the Exchange

Act and Rule 10b-5 thereunder are merely cumulative.



Investment Adviser Violations

| The Order' charges that during the period from about 1973 until‘Névember
27, 1978, NEP and Brainard wilfully violated ahd TFP, Heybrock and White wil-
.fully aided and abetted violations of Séctions 266(1) and 206(2) 16/ of the
Investment Advisers Act of 1940 (Advisers Act) By engaging in one or more of
the acts épecifically enumerated under the anti-fraud secﬁion of this decision.
(See, p. 15, swpra.)

Brainard argﬁes that in Securities and Exchange Commission v. National

Executive Plamners, Ltd.(See n. 7, p. 13, supra), the court found no violation

of the Investment Advisers Act and that,_therefore,_no finding of violation

can be made in the instant proceeding. However, the record shows that a Mem-

orandum Opinion and Order was issued by the court pursuant to Rule 56 of the
Federal Rules of Civil Procedures. ’"Rule'56(d) orders are interlocutofy, be-

cause they do not'decide the whole case and therefore are not final decisions."

Cir. 1974). "Such an order has no res judicata efféct and is subject to con-

tinuing change, modification or reversal by the trial court." New Amsterdam -

Casualty Co. v. B.L. Jonies & Co., 254 F. 2d 917, 919 (5th Cir. 1958).
It is apparent that the court's oplnion was not premised on the evidence
presented in this proéeeding and, therefore, is not determative of the issues

herein.

16/ Section 206 provides, as follows:

' It shall be unlawful for any investment adviser, by use of the mails
or any means or instrumentality of 1nterstate comerce, directly or in-
directly-

(1) to employ any device, scheme, or artifice to defraud any client
or prospective client;

(2) to engage in any transaction, practice, or course of business
which operates as a fraud or deceif upon any client or prospective client.
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Brainard has been registered as an investment adviservwith
the Commission pursuant to Section 203(c) of the Advisers Act
since December 15, 1975. NEP, White and Heybrock have not been
registered as investment advisers 17/ but have, nevertheless, as
the record shows,béen acting in that capacity. (See bp. 7,'§EQ£g).

NEP_solicited investors through a letter offering a Market
TiminéuggrviCe at a charge of 1% of the assets managed. Market
timing was described as "a means by which we have been able to
dramatically increase the return from our mutual funds by moving
'into a fixed return during a declining market and into a growth
situation during an increasing market." The letter went on to say
"you may wish to invest in Commercial Paper paying 10% interest
which we now offer . . . . If you wish to participate in the
Market Timing service, please sign the enclosed form, This will
allow us té switch the funds from a growth situation into some
fixed return." The letter, as well as NEP prospectuses, was used
by all salesmen.

NEP was compensated by the charging of a fee for its Market
Timing service; by commissions from the sales of TVM; and by an
override on all security and mutual fund transactions which it

referred to IFP. (See p. 8, supra). White and Heybrock received

17/ Section 202(a)(11) of the Advisers Act provides: "Investment Adviser"
means any person who, for compensation, engages in the business of ad-
vising others, . . . as to the value of securities or as to the advis-
ability of investing in, purchasing, or selling securities, or who, for
compensation and as part of a regular business, issues or promulgates
analyses or reports concerning securities;
M7af ", . . a person who provides market timing services would be viewed as being
in the business of giving investment advice,™ Investment Adviser Act Rel,
No. 769/August 7, 1981, 23 SEC Docket 556,560. : :
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comissions on TVM sales and, as officers, participated in NEP's earnings

through bonuses and other perquisites.

The record fully supports a finding that NEP, White and Heybrock were

acting as investment advisers.
In the capacity of investment advisers respondents owed an even more
Stfingent duty to their clients than that owed by sécUrities salesmen. As

the Supreme Court stated in SeCurities’and'Exdhaﬁge‘CommiSSion v. Capital

Galns Research Bureau, 275 U.S. 180,194 (1963), an investment adviser is a

fiduciary who owes his clients "an afflrmatlve duty of utmost good faith and
full and fair disclosure of material facts." The very enactment by Congress
of the Advisers Act evinced recognition of the nature of thé advisory relation—
ship and of the need for a regulatory scheme to proteét Investors from such
persons who may engage in fraudulént and decepti§¢ practices.‘-AbfahamSon V.

Fleschner, (supra); Sécurities and Excheange Commission v, Myers, 285 F. Supp.

743,746 (D.C. Md. 1968),

Section 206 of the Advisers Act is énalogbus to the anti-fraud
provisions of the Securities Act and the Exchange Act. In fact
the language of Sections 206(1) and (2) is from 17(a)(1) and 17(a)
(3), respectively, of the Securities Act. Therefore,’the activities
of respondents, explored and discussed heretofore in the preceding
anti-fraud section, constitute violations of Sections 206(1) and 206
(2) of the Advisers Act, as charged in'the;Order.

The Order charges IFP, White and Heybrock with aiding aﬁd

abettlng the v1olatlons of NEP and Bralnard In SEC v, Coffey 4g3

18/ Investment Advisers Act of 1940 Release No. 770/August 13, 1981, 23 SEC
Docket 556; . Abrahamson v, Fleshner, 568 F. .2d. 862,.870 (2nd Cir, 1977),
cert . ‘dened Sub. Tiom, Harry GoodRin & ‘Company v. ‘Abrahamson, 98 S. Ct.

2236 (1978).




L

F. 2d 1304,1316 (6th Cir, 1974), cert. denled, 420 uU.s. 908 (1975),

the court said:

". . . we find that a person may be held as an aider and
abettor only if some other party has committed a secur-
ities law violation, if the accused party had general
awareness that his role was part of an overall activity
that is improper, and if. the accused aider-abettor
knowingly and substantially.assisted the violation."
See, also, Woodward v. Metro Bank of Dallas, 522 F. 24
84,97 (5th Cir. 1975)3 In the Matter of Carter and
Johnson, Securities Exchange Act Rel. No. 17597/February
28, 1981. 22 SEC Docket 292, 316. :

The record discloses that the conduct of White and Heybrock
brought them Squarelybwithin the requirements for an aider and
abettor. They were aware of their part in the overall activity
at least by 1976, (See p. 29,\§EQEQ).

»Accordingly, it is found that NEP and Brainard wilfuily vio~
lated and IFP, White and Heybrock wilfully aided and abetted vio-
lations of Sections 206(1) and 206(2) of thé Advisers Act. It is
found, also, that respondents clearly had the scienter necessary
to establish the violations of Section 206(1). In any event,
findings of scienter are not required in order to establish vio-

lations of Section 206(2). See Steadman v, S.E.C., 603 F. 2d 1126,

1134 (5th Cir, 1979), aff'd 450 U,S, 91 (1981), See also S,E.C.

v. Capital Gains Researeh Bureau, Inc, 375 U.S. 180,195,200 (1963);

* Aaron v. S.E.C. U446 U.s, 680, 691-693, 696-697 (1980), A1l findings

‘of fraud are made under the latter section. The finding that re-

spondents also violated Section 206(1) are merely cumulative,
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Investment Adviser Registration Provisions

The Order also charges that during the périod from about
1973 to November 27, 1978, NEvaiifully violated andiIFP, Brainard,
“White and Heybrock wilfully aided and abetted violations of
Section 203(a) 19/ of the Advisers ACt.by engaging in business
as an-investment adviser when NEP was not registered as such with
the Commission pursuaﬁt fo Section 203(c) of the Advisers Act.

Having found in the.preceding gsection of this decision that
NEP was engaged in business as an investment adviser with the
assistance of IFP,Brainard, White and Heybrbck, and the record
showing without dispute that NEP was not registered with the
Commission at anytimé, it folléws that Sectioh 203(a) of the
Advisers Act was violated. |

Accordingly;;it is found that NEP wilfully violated and IFP,
Braihard, White and Heybrock wilfully(aided and abetted violations

of Section 203(a) of the Advisers Act. 20/

19/ Section 203(a) provides, in pertinent part, that it shall be
unlawful for any investment adviser, unless registered, to
make use of the malls or any means or instrumentality of
interstate commerce in connectlon with his or its business
as an investment adviser.

20/ Except for the anti-fraud provisions of the securities laws
it is well established that a finding of wilfullness does
not require an intent to violate the law; 1t is sufficient
that the person charged with the duty knows what he is doing.
Billings Associates, Inc., 43 S.E.C. 641, 6Ug (1967) Tager
V. S.E.C. 30L F. 2d 5,8 (1965); Hughes v. S.E.C., 174 F

969, 977 (1949).
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Broker-Dealer Registration Provisions

The Order charges that during the period from about 1973 and continuing
until November 27, 1978, NEP wilfully violated and IFP, Brainard, White and
Heybrock wilfully aided and abetted violations of Section 15(a)gl/ of the
Exchange Act, in that NEP engaged in securities transactions while it was not
registered with the Commission pursuant to Section 15(b) of the Exchange Act.

NEP sold TVM to over 700 investors during a 4 year period. Total sales
of TVM amounted to $4,375,000 from which NEP received at least $547,000 in
commissions. In addition, NEP sold securities of Equitable Development and-
iimited partnership interests in Longferry for which it also received com-
missions. Moreover, NEP received an override commission from IFP, pufsuant to
an agreement, for all segurities sales effected through IFP. Consequently, the
record clearly establishes that NEP "engaged in business" as a broker-~dealer '
without being so registered., 22/ One of the investors who testified iﬁ this
proceeding -said he thought NEP was é brokerage firm.

It is found that NEP wilfully violated and IFP, Brainard, White and Hey-

brock wilfully aided and abetted violations of Section 15(a) of the Exchange

Act. 23/
21/ Section 15(a)(1) provides, in pertinent part that it shall be unlawful for
" any broker or dealer . . . to make use of the mails or any means or instru-
mentality of interstate commerce to effect any transactions in, or to induce
or attempt to induce the purchase or sale of, any security . . . unless such
broker or dealer is registered in accordance with subsection (b) of this
- section.

22/ Section 3(a)(4) provides that the term "broker" means any person engaged in
the business of effecting transactions in securities for the account of
others . . . Section 3(a)(5) provides that the term "dealer" means any per-
son engaged in the business of buying and selling securities for his own ac-
count, through a broker or otherwise . . .
See, also, Securities and Exchange Commission v. Century Investment TTansfér
Corp CCH’ Fed. Sec. L. Rep. (1971-72 Transfer Binder) Y93, 232 (S.D.N.Y. 1971);
TIT v. Cornfeld, 619 F. 2d 909,923 (2nd Cir. 1980); In the Matter of Profes-—
sional Investors Tnc., 37 S.E.C. 173 (1956); Eugene T. Ichinose, Jr., Secur-
ities Exchange Act Releaseé No, 17381/December 16, 1980, 21 SEC Docket 970.

23/ See-n. 20, supra concerning, a Cinding, of wilfullness for a non-raud vio-
lation,
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Pﬁblic Interest

The remaining issue concerns the remedial action which is
appropriate in the public interest with respect‘to the respon-
B dents ﬁﬁo haﬁe been found to have commifted cértaih Qiolations
as alleged in the Order. The Division'ﬁrges that IFP's regis-
tration.as a broker-dealer, and Brainardfs_registration as an in-
vestment adviser, be revoked and that NEP, Bfainard, White and.
Heybrock.éll be barred from association with a broker-dealer, in-
vestment adviser or municipal securities dealer, with the ex-
ception that White and Heybrock have a right to reapply after 5
years. '

' The.particular remedial action as-to an individual respon-
dent depénds on the facts and circumstances applicable to him.
and cannot be measured preﬁisely on the basis of action téken
against other respondents%_/particularly where, as here, the
action resbecting others is_based dn offers.of settlément whicﬁ
thé Commission deemed appropriate to accept.gi/

Brainard asserts that he made a reasonable investigation
into TVM and that his reliance on the information he réceived
"was reasonable, Also, that his age, ezperience, restitﬁtion pay-
ment, prior record and prior litigatibn in this matter must be con-
sidered in arriving at the sanctions to bé imposed. |
White argués that he was entitled tb rely on the information

being given to him by Brainard and Bittick; that he was not aware

of anything wrong with TVM until the cease and desist order:; that

24/ See Dlugash v. S.E.C., 373 F. 2d 107,110 (2nd Cir. 1967).

25/ See Cortlandt Investing Corporation, et al, 44 S.E.C. 45,54
(19697; Haight & Company, Inc., OF S.E.C. 481,512-~612 (1971)
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has voluntarily made restitution and that any violations he may
have committed were not wiﬁhll but were done unknowingly and un-
intentionally; and that he has a‘preViously unblemished record.

Heybroék advances pfactiéaily the same arguments as White
but, in addition, poihts out that he and his family invested
heavily in TVM and that he did make inquiry of the State of I1li-
nois. He, also, says he was not indicted, that he cooperated
fully in the investigation.and that he made restitution.

The restitution which'all of the respondents refer to arose
from a judgement entered by the U.S. District Court in the case

" Executive Planners,

Ltd., in which judgement was entered for the plaintiffs against
the respondents,'as follows: Brainafd $2,966,1UO.45; White.$158,891.
39; Heybrock $143,678.97. The coﬁrt later appointed a receiver
- and upon his recommendation respondents settled as follows: Brainard
$45,000; White $16,500; Heybrock $16,500. |

NEP was the center of all of the activity discussed and vio-
lations found herein. Its salesmen rendered investment advice
and sold numerous securities to. the public although it waé never
registered as an investment adviser or broker-dealer. All of NEP's
salesmen were required to be registered representativeé with 1IFP,
which was a registered broker~dealer, but allowed its represent-
atives to sell uhregiStered_securities through NEP. It should be noted
' that IFP has interposéd no defénse to the charges in fhe Order and,

accordingly, has in effect defaulted.
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The violations found herein are extensive and serious and
were the result of a scheme to defraud investors, organized and
directed by Moss but willingly participafed in by Brainard, White
and Heybrock. All of the individual respondents have been enjoined
and the Commission has found it in\ghe public interest to impose
sanctions based on such injunction%—/ In addition, Brainard has
been criminaily convicted, |

In view of all of the circumstanées, it is concluded fhét

the extént and>charé¢ter of the violations requires that the

respondents be excluded from the securities business., As the

court said in Arthur Lipper Corp. v. S.E.C., 547 F.24 171, 184

(24 Cir. 1976), cert. denied, 434 U.S. 1009:

"The purpose of such severe sanctions must be
to demonstrate not only to-petitioners but to
"others that the Commlss1on w111 deal harshly
with egregious cases.

In Steadman v. Securities and Exchange Cbmm1831on, 603 F, 2d

1126 (5th Cir. 1979), aff'd 450 U.S. 91 (1981), the court said that
when the Commission imposes severe sanctions it fshoﬁld articulate
why a lesser sanction would not suffiéiently discourage others from
engaging in the unlawfﬁl conduct it seeks to'avoid.”

»Registered representatives and investment advisefs engaging
in the type of conduct practiced by respohdentslimpose a social
cost on the community which must be considered. Not only did in-
vestors lose a great deal of money, but the State of North Carolina,
the SEC, The Postal Inspectors, the U,S. Attérney‘s Office and the

Federal Court system have been required to devote. . a great deal of
R oL L - . . B v.‘..‘.,»,_‘~\\;‘ N e o .

26/ George B, Wallace & Co., 39 S.E.C. 306 (1959);'Kimba1i
Securities, Inc., 39 S.E.C, 92 (1960)., :
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their resources to protect the public from the fraud andAdeception
practiced by respondents. Broker-dealers and investment advisérs
must be put on notice that such conduct will not be tolerated..
Accordingly, 1t 1is believed that any sanction less than a bar

would be ineffectual.

~ ORDER

Accordingly, IT IS ORDERED:
(1) The registration as a broker-dealer of Investors Financial
Planning, Inc. is revoked and the firm is ekpelled from member-
ship in the National Association of Securities Dealers.
(2) The registration as an investment adviser of Dan King Brainard
is revoked.
(3) National Executive Planners, Ltd., Dan King Brainafd, Richard
0. White and Henry Leroy Heybrock, and each of fhem, is barred
from assoclation with a brcker—dealer; investment adviser or mu-
nicipal securities dealer.gZ/
This order shall become effective in accordance with and sub-
Ject to the provislons of Rule 17(f) of the Commission's Rules of Practice.
Pursuant to Rule 17(f), this initial decision shall become the
final decision of the Commission as to each party who has not, within
fifteen days after service of the initial decision upon him; filed a
petition for review pursuant to Rule 17(b), unless the Commission;

* pursuant to' Rule 17(qd), determines' on' its' own' initiative to review

©27/ It should be noted that a bar order does not preclude making such application
to the Camission.in.the future as may,be warranted by the then. existing
facts. " ‘Fink v, SVB.C,, 417 F, 2d 1058,1060 (2d Cir. 1969); Vanasco v. 3.E.C.,
395 F. 2d 389,353 (2d Cir. 1968). ' o




this initial decision as to him. If a party timely files a
petition for review, or the Commission takes action to review

as to a party, the initial decision shall not become final with
28/
‘respect to that party.

Ral Hunter Tracy
Adminhistrative Law Judge

Washington, D.C.

September 24, 1982

F

g§/ A1l proposed findings, conclusions, and contentions have
been considered, They are accepted to the extent that they
are consistent with this decision,.





