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UNITED STATES OF AMERICA 


Before the 


SECURITIES AND EXCHANGE COMMISSION 


I n  the Matter o f  

BILTMORE SECURITIES CORP. 
160 Broadway 
New York, New York 

Fi1e No. 8-6284 

RECOMMENDED D E C I S I O N  

APPEARANCES: 

Ei leen  Evers and John J. Devaney, Jr., E S ~ S .  

appeared f o r  the  D i v i s i o n  0%Trading and 
Exchanges. 

Mr .  John R. S te iner t ,  Invest iga tor ,  appeared , 
f o r  the  Secur i t i es  and Exchange Commission. 

M r .  Wilbur Buf f  appeared f o r  B i l tmore  Secur i t i es  Corp. 

BEFORE: I R V I N G  SCHILLER, HEARING EXAMINER. 

Pursuant t o  Rule lX(d) o f  the  Rules o f  Pract ice,  t h i s  Recommended 
Decision i s  advisory o n l y  and t h e  f i nd ings ,  conclusions and o the r  
matters here in  contained s h a l l  not be b ind ing upon the Commission. 



The issues presented i n  these proceedings under Sect ion l5(b)  

o f  the  Secu r i t i es  Exchange Act o f  i s  whether 1934 ("~xchange ~ c t l ~ )  i t  

i s  necessary o r  appropr iate i n  the p u b l i c  i n t e r e s t  o r  f o r  the p r o t e c t i o n  

o f  inves tors  t o  suspend the  r e g i s t r a t i o n  as a broker and dea ler  o f  

B i l tmore  Secu r i t i es  Corp ( l t registrant l l ) ,  pending f i n a l  determinat ion 
-1 / 

o f  whether such r e g i s t r a t i o n  should be revoked. 

By order  dated December 31, 1959, the  Convnission i n s t i t u t e d  

proceedings t o  determi ne whether, pursuant t o  Sect ion  15 (b) o f  t he  

Exchange Act, i t  i s  i n  the  p u b l i c  i n t e r e s t  t o  revoke o r ,  pending f i n a l  

determinat ion on the  quest ion o f  revocat ion,  i t  i s  necessary o r  appropr ia te  

i n  t h e  p u b l i c  i n t e r e s t  o r  f o r  t he  p r o t e c t i o n  o f  inves tors  t o  suspend 

r e g i s t r a n t ' s  r e g i s t r a t i o n ;  whether, pursuant t o  Sect ion ~ ( 1 )(2) o f  the  

Exchange Act, r e g i s t r a n t  should be suspended o r  expe l led  from membership 

i n  t he  Nat ional  Associat ion o f  S e c u r i t i e s  Dealers, Inc, a( I t ~ ~ ~ D t ' ) ,  

r eg i s te red  secur i  t i e s  associ a t  ion; and whether, under Sect i on  l O ~ ( b )  (4) 

o f  t he  Exchange Act, Wi lbur  Buf f ,  p res ident ,  d i r e c t o r  and b e n e f i c i a l  

owner o f  10% o r  more o f  the common s tock  o f  r e g i s t r a n t  and Samuel 

Goldberg, general manager o f  t he  r e g i s t r a n t  a re  each a cause of  any 

order  of revocat ion, suspens Ion  o r  expulsion which may 'be lssued by 

the Commlssion. 

-I/ Sect ion 15(b) o f  the,  Exchange Act prov ides w i t h  respect t o  suspension 
o f  	r e g i s t r a t i o n  as a broker  o r  dealer:  

"Pending f i n a l  determinat ion whether any such r e g i s t r a t i o n  
s h a l l  be revoked, the Commission sha l l ,  by order ,  suspend 
such r e g i s t r a t i o n  i f ,  a f t e r  appropr ia te  n o t i c e  and oppor tun i t y  
f o r  hearing, such suspension s h a l l  appear t o  t h e  Commission 
t o  be necessary o r  appropr ia te  i n  the p u b l i c  i n t e r e s t  and 
f o r  the  p r o t e c t i o n  o f  investors.I t  



The order f o r  proceedings, as amended, al leges among other 

things that  durlng the perlod from approximately February 1, 1960 t o  

approxlmetely August 1 1 ,  1960, reg is t rant ,  Buff and Goldberg, w l l  l f u l  l y  

v lo la ted Sectlon 17(a) o f  the Secur l t les  Act o f  1933 ( l t ~ e c u r l t i e s  ~ c t " )  

I n  that  I n  the o f f e r  and sale o f  secur i t i es  by use o f  the mal ls and 

m r n r  and Inrtrumantr of t r r n r p o r t r t l o n  and comunlcat lon i n  I n te r s ta te  

commerce, rag1 r t r r n t ,  buf f  rnd Goldberg, d l  rac t  ly rnd i nd l  rec t  1y, employed 

davl car, rchemer and a r t  lf Ices t o  daf rrud, o b t r l  ned money and property 

by mrrnr of untrue r t a t r m n t r  of m r t e r l r l  f r c t r  rnd omlr r lonr  t o  s ta te  

mr te r la l  f r c t r  nacerrrry I n  order t o  mrka the r t r temantr  mrde, i n  the 

l l g h t  o f  tho clrcumrtrncer under whlch they wara mrde, not  mlr laadlng, 

and engaged I n  t r r n r r c t l o n r ,  p r r c t l c a r  and r courra o f  burlnerb whlch 

would and d l d  operate rr r fraud and dacal t  upon the purchrrerr ;  t h r t  

r a g l r t r r n t ,  Buff and Goldberg w l  l l f u l  l y  v l o l r t e d  Sectlon IO(b) o f  the 

Exchrnga Act and Rule 17 CFR 240.10b-5 promulgated by the Commlrrlon 

under r r l d  Section; thr t  r a g l r t r r n t  w l  ll f u l  l y  v l o l r t a d  Sectlon 15(c) (I) 

o f  the Exchange Act and Rule 17 CFR 240.15~1-2 promulgrted by tha Commlrrlon 

under sald r ec t l on  and Buff and Goldberg crurad, alded, abetted, counrallad, -2/ 
comnanded, Induced end procured such v l o l r t l o n r  by r e g i s t r r n t .  

Sectlon 17(a) o f  the Secur l t les  Act and Sectlons 10(b) and 15(c) ( l )  
o f  the Exchange Act and Ru 1es 1 7 CFR 240.10b-5 and 1 7 CFR 240 ,c 1-2 (a) 
and (b) thereunder, as appl lcsb le  I n  the Instant  case provide I n  
essence tha t  It sha l l  be unlawful t o  use the malls o r  means of  
In te rs ta te  commerce I n  connection w l t h  the purchase o r  sale o f  
any secur i t y  by the use of any devices t o  defraud, an untrue o r  
mlsleadlng statement o f  a mater ia l  fac t ,  o r  any act, prsc t lce ,  
o r  course o f  buslness whlch operates o r  would operate as a f raud 
o r  decel t  upon a customer, o r  by the use o f  any other manlpulatlve, 
deceptive o r  fraudulent device. 



A f t e r  appropr ia te  no t ice ,  a hear ing  was h e l d  be fore  the  

unders igned Hear ing Exami ner on August 30, 1960. Proposed f indings 

o f  f a c t  and conclusions o f  law were submitted by counsel f o r  t he  

D i v i s i o n  o f  Trading and Exchanges and by counsel f o r  the  r e g i s t r a n t .  

The f o l l o w i n g  f i nd ings  are based on the  record, t he  documents 

and e x h i b i t s  t h e r e i n  and the  Hearing Examiner's observat ion o f  t he  

various witnesses. 

Reg is t ran t ,  a  New York corpora t ion ,  has been reg i s te red  w i t h  

the  Secu r i t i es  and Exchange Comiss ion  as a broker-dealer pursuant t o  

Sect i o n  15 (b) o f  the  Exchange Act s ince  December 29, 1957. Bu f f  i s ,  

and has been, pres ident ,  d i r e c t o r ,  and owner o f  a m a j o r i t y  o f  reg i s -

t r a n t ' s  issued and outstanding common stock. Reg is t ran t  i s  a member 

o f  the NASD. 

The gravamen o f  t he  charges against  t he  r e g i s t r a n t ,  inso far  as 

they are p e r t i n e n t  t o  a cons idera t ion  o f  t he  suspension o f  r e g i s t r a n t ,  

r e l a t e  t o  the a c t i v i t i e s  and conduct o f  r e g i s t r a n t  i n  t h e  o f f e r  and 

sa le  o f  t h e  s tock  o f  Universal  Fuel and Chemical Corporat ion ( '~Un lversa l~ ' ) ,  

I n  general i t  i s  a l leged t h a t  Buff and Goldberg, t he  general sa les manager 

o f  r e g i s t r a n t ,  made f a l s e  and mis leading statements o f  ma te r i a l  f ac t s  and 

21 

omi t ted  t o  s t a t e  ma te r i a l  f a c t s  w l t h  respect t o  Universal .  

The record shows t h a t  r e g i s t r a n t  so ld  approximately 112,500 shares 

o f  Universal  i n  the  pe r iod  o f  March 1, 1960 t o  J u l y  29, 1960. These 

shares were so ld  by r e g i s t r a n t  and i t s  salesmen t o  members o f  the 

f/ The Commissionls o rder  o f  December 31, 1959 contained s i m i l a r  a l l ega -  
t i o n s  concerning r e g i s t r a n t ' s  o f f e r  and s a l e  o f  s tock  o f  Shel ton 
Warren O i l  Co. However, no proof  was o f f e r e d  a t  the  i n s t a n t  hear ing 
w i t h  respect t o  these a l l ega t i ons .  



I 
I 

I 

i nves t i ng  p u b l i c  i n  many s ta tes .  At the  hearing, f i v e  p u b l i c  inves tors  

r e s i d i n g  i n  V i r g i n i a ,  New Jersey and Massachusetts t e s t i f i e d  t h a t  they 

had purchased Universal  shares from r e g i s t r a n t  a f t e r  being s o l i c i t e d  

by long d is tance telephone. Dur iny the  course o f  these conversat ions, 

l a s t i n g  between f i v e  and ten  minutes, r e g i s t r a n t ' s  salesmen represented 

t h a t  the  Universal  s tock was a good buy, t h a t  i t  was good f o r  increase 

-.. t o  $5 a share i n  a mat te r  o f  months, t h a t  t he re  i s  no t e l l i n g  how h i g h  

i t  would go, t h a t  i t  would reach s i x  p o i n t s  by the  t ime the  papers h i t  

the  s t r e e t  t h a t  evening, t h a t  i t  would be l i s t e d  l a t e r  on an exchange, 

-4/ 
and t h a t  Universal  was buying i n t o  another company. 

I n  l i g h t  o f  the  evidence adduced a t  t he  hearing, a l l  o f  these 

representat ions were f a l s e  and misleading. Un iversa l ' s  p res ident  t e s t -  

i f i e d  t h a t  a t  the  t ime r e g i s t r a n t ' s  sales were made, Universal  had a 

subs tan t i a l  net  loss which, f o r  the  f i s c a l  year ended A p r i l  30, 1959 

amounted t o  $126,028.07, t h a t  f o r  the  f i s c a l  year ended A p r i l  30, 1960 

the  ne t  loss amounted t o  $363,605.03 and t h a t  the  ne t  loss f o r  t he  

two-month per iod,  May 1 t o  June 30, 1960, was $60,057.07. The pres ident  

f u r t h e r  t e s t i f i e d  t h a t  a t  no t ime du r ing  1959 o r  I960 d i d  Universal  have 

plans t o  merge w i t h  another l a rge  corpora t ion ,  t h a t  t he  co rpo ra t i on  had 
21 

no p lans f o r  l i s t i n g  i t s  s tock on a na t i ona l  s e c u r i t i e s  exchange, and 

-4/ Not a l l  o f  these representat ions were made t o  each i nves to r  bu t  a l l  
o f  them s ta ted  they were t o l d  the  p r i c e  o f  the  stock would increase 
s u b s t a n t i a l l y .  

5/ Universa l ' s  p res ident  t e s t i f i e d  t h a t  o f f i c e r s  and d i r e c t o r s  i n f o r m a l l y  
(not a t  d irec to rs ' meet ings) t a l  ked o f  1 is t ing on an exchange a t  some 
t ime but  no such in format ion had ever been g iven o u t  t o  any i n d i v i d u a l  
o r  any p u b l i c  source. 

http:$126,028.07
http:$60,057.07


t h a t  there were no s t a r t l i n g  developments i n  the f inances o f  the  company 

t o  increase income o r  lower t h e  d e f i c i t .  

Reg is t ran t  contended a t  the hear ing t h a t  i t  mai led a  copy o f  

Un iversa l ' s  annual repo r t  t o  stockholders f o r  the  f i s c a l  year ended 

A p r i l  30, 1959, con ta in ing  a  copy o f  the  company's statement o f  p r o f i t  

and loss i n d i c a t i n g  the company!^ subs tan t i a l  net loss, t o  each o f  t he  

persons t o  whom i t  so ld  Universal  s tock  p r i o r  t o  e f f e c t i n g  such sales. 

However, a l l  o f  the inves tors  who t e s t i f i e d  s ta ted  they received the 

repor t  f rom r e g i s t r a n t  a f t e r  they purchased t h e i r  stock, t h a t  they were 

induced t o  purchase t h e i r  s tock  by the  o r a l  representat ions made t o  them 

by r e g i s t r a n t ' s  salesmen over the  telephone, t h a t  they were never t o l d  

o f  Un iversa l ' s  subs tan t i a l  net  loss and t h a t  i f  they had been made aware 

o r  t o l d  o f  such losses, they would no t  have purchased the  stock. The 

record shows tha t  one o f  the  inves tors  who t e s t i f i e d  s ta ted  t h a t  merely 

because a  company had losses would no t  i n  i t s e l f  de ter  him f ranbuying 

stock. However, he t e s t i f i e d  i f  he had known the  complete f a c t s  about 

Un iversa l ' s  losses he would no t  have purchased. He f u r t h e r  t e s t i f i e d  

he was c e r t a i n  he d i d  no t  receive any l i t e r a t u r e  from B i l tmore  u n t i l  

a f t e r  he had purchased h i s  s tock because about a  week a f t e r  he acquired 

the  facts,  he received another phone c a l  l and refused t o  purchase stock. 

The record shows t h a t  i n  February, 1960, r e g i s t r a n t  requested Universal  

t o  f u r n i s h  i t  w i t h  f i n a n c i a l  repo r t s  and o the r  mater ia l  and t h a t  i n  

response thereto,  a copy o f  the  company's annual repo r t  f o r  t he  year 

ending A p r i l  30, 1959 was sent t o  r e g i s t r a n t  by Un iversa l ' s  p res ident .  

I t  i s  q u i t e  c l e a r  from the  record, therefore,  t h a t  r e g i s t r a n t  knew o r  

should have known o f  Un iversa l ' s  f i n a n c i a l  c o n d i t i o n  and i t s  subs tan t i a l  



net losses and tha t  i t s  salesmen f a l l e d  t o  d isc lose t h i s  mater ia l  

f a c t  t o  investors.  

On the  basls o f  observat ion o f  the demeanor o f  t he  inves tor  

witnesses, the  Hearing Examiner accepts t h e i r  versions o f  the telephone 
6 /
m 

conversat ions w i t h  r e g i s t r a n t l s  salesmen. The p a t t e r n  o f  representa-

t i o n s  made by respondentls salesmen t o  investors i n  widely separated 

pa r t s  o f  the country concerning the increase i n  the  p r i c e  o f  Un iversa l ' s  

s tock  and f a i l i n g  t o  d i sc lose  t h a t  company's net loss  was c l e a r l y  

establ ished by the investors who t e s t i f i e d .  

The Hearing Examiner i s  s a t i s f i e d  tha t  the  record amply demon- 

s t ra tes ,  and he so f inds ,  t h a t  r e g i s t r a n t ,  through i t s  salesmen, made 

fa l se  and mis leading statements t o  customers and f a i l e d  t o  d i sc lose  

mater ia l  f a c t s  necessary I n  order t o  make the statements made i n  the 

l i g h t  o f  the  circumstances under which they were made not  mlsleading, 

With respect t o  the  salesmen's representat ions t o  customers concerning 

the  increase o f  t he  p r i c e  of Universal  stock, the  Commission has con- 

s i s t e n t l y  he ld  tha t  a p r e d i c t i o n  by a s e c u r i t i e s  salesman t o  an inves tor  

t h a t  a s t c r k  i s  l i k e l y  t o  go up should have a reasonable basls and t h a t  

there  are  no known f a c t s  which make such a p r e d i c t i o n  dangerous and 

L/

unre l i ab le ,  Since, as pointed out  above, r e g i s t r a n t  had ava i l ab le  

-6/ Some o f  the  Investor  witnesses who t e s t i f i e d  character ized the  

technique used by r e g i s t r a n t ' s  salesmen as h igh  pressure. 


-z/ Cf .  A. G. B e i l I n  Secur i t i es  Corp,, Secur i t i es  Exchange Act Release 
No. 5966 ( ~ a y  18, 1959), See a l s o  Best Secur i t ies ,  Inc.,  Secur i t i es  
Exchange Act Release No. 6282 and Leonard Burton Corporati6n, Secur-
i t i e s  Exchange Act Release No. 5978 (June 4, 1959). 



Universa l ' s  annual repo r t  which se t  f o r t h  i t s  losses, i t s  f a i l u r e  t o  

d i sc lose  them t o  investors rendered the  p r e d i c t i o n  t h a t  the  p r i c e  o f  

the  stock would increase m a t e r i a l l y  misleading. 

Reg is t ran t  f u r t h e r  contends t h a t  i t  was denied due process o f  

law "by the  nature o f  the procedure employed a t  the hearing". Res-

pondent's content ion  appears t o  be based upon two grounds, namely, 

t h a t  i t  was denied the  r i g h t  t o  be represented by competent counsel 

and t h a t  the  Hearing Examiner refused t o  grant  an a p p l i c a t i o n  t o  reopen 

the hearing. I n  l i g h t  of  these content ions,  a review o f  t he  record o f  

these proceedings appears necessary. The Commissionls order  f o r  p u b l i c  

proceedings dated December 3 1 ,  1959 was du ly  served upon respondent i n  

January, 1960; the  Commission's order ,  dated J u l y  29, 1960 s e t t i n g  

the  date and p lace o f  hear ing was du l y  served upon respondents on o r  

about August 1 ,  1960 f o r  a hear ing on August 22, 1960; on August 17, 

1960, the  Commission amended i t s  o r i g i n a l  o rder  t o  inc lude a l l e g a t i o n s  

r e l a t i n g  t o  respondent's a c t i v i t i e s  i n  the  sa le  o f  s tock  o f  Universal ,  

and postponed the  date o f  hear ing t o  August 30, 1960; by l e t t e r  dated 

August 24, 1960 counsel f o r  respondent requested the  Commission t o  g rant  

a t h i r t y  day extension, which the  Commission denied on August 25, 1960 

and counsel was immediately so advised; on August 29, 1960, the  Com- 

miss ion issued a supplemental o rder  l i m i t i n g  the  issues i n  the  i n s t a n t  

case t o  the  quest ion o f  whether i t  i s  necessary o r  appropr iate i n  the  

p u b l i c  i n t e r e s t  o r  f o r  the  p r o t e c t i o n  o f  inves tors  t o  suspend the  reg i s -  

t r a t i o n  of r e g i s t r a n t  u n t i l  f i n a l  determinat ion o f  the  quest ion o f  revoca-

t i o n  and respondent was n o t i f i e d  by telegram o f  the  contents o f  the  

supplemental order .  On August 30, 1960, the  date o f  the hearing, 



respondent appl ied t o  the  United States D i s t r i c t  Court f o r  the  Southern 

D i s t r i c t  t o  adjourn the  hearing, which app l i ca t i on  was denied on the 

ground the  Court had no j u r i s d i c t i o n .  At t he  opening o f  the i ns tan t  

hearing, the respondent again app l ied  f o r  an adjournment g i v i n g  the  same 

reason prev ious ly  urged before the Commlssion. The record shows t h a t  

the Hearing Examiner denied respondent's app l ica t ion .  The Hearing 

Examiner thereupon explained the nature o f  the proceeding t o  res-

pondent's president .  

The record a l so  shows t h a t  respondent was af forded the  r i g h t  t o  

examine witnesses and present any evidence i t  desired i n  i t s  own behal f ,  

Respondent's president  cross-examined the witnesses who t e s t i f i e d  a t  the  

hear ing and a t  the  conclus ion o f  the hear ing decl ined t o  produce any 

evidence s t a t i n g  "I f e e l  t h a t  we d i d  not make any misrepresentat ions 

i n  the sale o f  the stock." Respondent, i n  i t s  b r i e f ,  a l so  argues t h a t  

respondent was denied the r i g h t  t o  defend i t s e l f  and i n  a d d i t i o n  t h a t  

when respondent's president  refused t o  take the stand wi thout  counsel 

present, the  Healci ng Examiner "dl  rected him t o  t e s t i f y t 1 .  

Under Sect i o n  15(b) o f  the  Exchange Act, the  Commission's 

a u t h o r i t y  t o  suspend the  r e g i d t r a t l o n  o f  a broker o r  dealer may be 

exercised a f t e r  appropr iate n o t i c e  and oppor tun i ty  f o r  hearing. 

The Hearing Examiner i s  of the  opin ion,  and so f l nds ,  t h a t  the  

s t a t u t o r y  requirements o f  n o t i c e  and oppor tun i t y  f o r  hear ing have been 

met and t h a t  the  respondent was not  denied due process o f  law. The 

record establ ishes,  and the Hearing Examiner f inds ,  t h a t  respondent had 

adequate and appropr iate n o t i c e  o f  the  proceedings herein,  had ample 



-8/ 

oppor tun i t y  t o  r e t a i n  counsel, prepare f o r  the  i n s t a n t  hear ing on 

the l i m i t e d  issues and was a f fo rded an oppor tun i ty  t o  present a defense. 

Wi th respect t o  the  content ion  t h a t  respondentls p res ident  was d i r e c t e d  

t o  t e s t i f y ,  the record I s  c l e a r  t h a t  he was c a l l e d  as a wi tness by the  

s t a f f  o f  the  Commission, a t  which t ime the  Hearing Examiner advised him 

t h a t  s ince  he had been subpoenaed he was requi red t o  take the  stand and 

the  Hearing Examiner s ta ted  unequivocal ly  "You may not  have t o  answer 

any questions". A f t e r  the  pres ident  was sworn, the record shows he was 

du l y  advised by the Hearing Examiner o f  h i s  c o n s t i t u t i o n a l  r i g h t s  and 

f i v e  t imes dur ing  the course o f  h i s  examination, he was reminded by the 

Hearing Examiner o f  such r i g h t s  and ava i l ed  h imse l f  thereof  and refused 

t o  t e s t i f y .  

With respect t o  respondent" content ion  t h a t  the  Hearing 

Examiner refused t o  reopen the  hear ing was a denia l  o f  due process of 

law, the Hearing Examiner i s  o f  the view t h a t  the  arguments i n  support 

o f  such content ion  are, i n  essence, s i m i l a r  t o  those advanced f o r  

respondentls c l a i m  o f  den ia l  o f  due process o f  law by reason o f  i t s  

inabi l i t y  t o  secure an adjournment o f  the  proceedings and be represented 

by counsel a t  the  hearing. Accordingly,  and f o r  the  reasons s ta ted  

above, the Hearing Examiner f i n d s  the  foregoing content ion  w i thout  mer i t .  

PUBLl C lNTEREST 

Under Sect i on  IS(b) o f  the  Exchange Act, the  Commission may 

suspend the  r e g i s t r a t i o n  of a broker-dealer,  pending f i n a l  determinat ion 

-8/ I n  f a c t ,  respondent was represented by counsel u n t i l  a week before  
the hearings when i t  determined t o  discharges i t s  counsel and r e t a i n  
new counsel. 



whether such r e g i s t r a t i o n  should be revoked i f ,  a f t e r  n o t i c e  and 

oppor tun i t y  f o r  hearing, such suspension appears t o  be necessary o r  

appropr iate i n  the  p u b l i c  i n t e r e s t  o r  f o r  the  p r o t e c t i o n  o f  inves tors .  

I t  I s  ev ident  from the  record t h a t  respondent's salesmen who e f f e c t e d  

sales o f  Universal s tock  t o  p u b l i c  inves tors  by long d is tance phone 

c a l l s  of  f i v e  o r  ten  minutesb du ra t i on  u rg ing  such investors,  by h i g h  

pressure s e l l i n g  techniques, t o  purchase s e c u r i t i e s  on the  u n j u s t i f i e d  

representat ion t h a t  the stock would r i s e  and be l i s t e d  on an exchange 

w i thout  d i s c l o s i n g  t o  such inves tors  t h a t  Universal  had sustained sub- 

s t a n t i a l  net  losses, a f a c t  of  which respondent was w e l l  aware, demon-

s t ra tes  t h a t  respondent i s  ob l  i v i ous  o f  the  responsib le r e l a t i o n s h i p  

which should e x i s t  between s e c u r i t i e s  dealers and customers and i nd i ca tes  

t h a t  respondent i s  unaware o f  the  standards o f  the  pro fess ion  r e q u i r i n g  
-9/ 

customers t o  be t rea ted  f a i r l y .  

The Hearing Examiner f i n d s  t h a t  the  record he re in  conta ins a 

s u f f i c i e n t  showing o f  misconduct t o  make i t  necessary and appropr ia te  

i n  the p u b l i c  i n t e r e s t  and f o r  the  p r o t e c t i o n  o f  inves tors  t o  suspend 

r e g i s t r a n t ' s  r e g i s t r a t i o n  pending f i n a l  determinat ion o f  the  revocat ion  

issue. Respondent's argument t h a t  t he re  i s  no subs tant ia l  evidence i n  

the  record t o  sus ta in  a f i n d i n g  t h a t  i t  i s  i n  t h e  p u b l i c  i n t e r e s t  t o  Jnvoke 

a sanct ion o f  the  magnitute o f  suspension cannot be accepted i n  l i g h t  of  

t he  testimony o f  the i nves to r  witnesses w i t h  respect t o  the  un t rue  and 

2/ See Barnet t  & Co., Inc., Secu r i t i es  Exchange Act Release No. 6310 
(Ju ly  5 , m Best Secu r i t i es ,  Inc., Secu r i t i es  Exchange Act 


.Release No. 6282 (June 3, 1960) . 




I 

I' 

-- 

misleading statements of mater ia l  fac ts  made t o  them and the omission 

o f  r e g i s t r a n t ' s  salesmen t o  d isc lose mater ia l  f a c t s  necessary i n  order  

t o  make the statements made, i n  the l i g h t  o f  the circumstances under 

which they were made, not misleading. I n  consider ing the quest ion o f  

whether i t  i s  i n  the p u b l i c  i n t e r e s t  t o  suspend the r e g i s t r a t i o n  o f  

reg i s t ran t ,  the Hearing Examiner a l s o  notes t h a t  on January 27, 1960 
-1 o/ 

respondent, i t s  president  and sales manager were enjo ined by a judgment 

o f  p re l im inary  i n j u n c t i o n  entered i n  the  Uni ted States D i s t r i c t  Court f o r  
1 I/ 

the Southern D i s t r i c t  o f  New ~ o r k -  i n  regard t o  the o f f e r  and sa le  o f  

shares o f  common stock o f  Shelton-Warren O i l  Company and t h a t  on August 
12/ 

12, 1960, a temporary r e s t r a i n i n g  order  was entered i n  the  same court-  

i n  another i n j u n c t i o n  a c t i o n  against respondent, i t s  president  and general 

sales manager r e s t r a i n i n g  respondent, it s  president  and sales manager from 

v i o l a t i n g  Sect ion 17 o f  the  Secur i t i es  Act o f  1933 i n  regard t o  the  o f f e r  

and sa le  o f  the shares o f  common stock o f  Universal .  The f a c t  t h a t  w i t h i n  

a seven-month per iod  the  Commission found i t  necessary t o  tw ice  seek t o  

en jo in  respondent i n  connect ion w i t h  i t s  o f f e r  and sale o f  two d i f f e r e n t  

s e c u r i t i e s  because o f  the nature o f  the representat ions made by i t s  sales- 

men t o  investors i s  i n d i c a t i v e  o f  t he  type o f  a c t i v i t i e s  c a r r i e d  on by 

r e g i s t r a n t  and confirms the Hearing Examiner's op in ion  t h a t  the ~ u b l i c  

-10/ One o f  the investor  witnesses t e s t i f i e d  tha t  he was induced t o  
purchase Universal s tock by the representat ions made by r e g i s t r a n t ' s  
sales manager. 

-1 1 /  C i v i l  Ac t ion  No. 152-211. 

12/ C i v i l  Act ion No. 60-3197. 



i n t e r e s t  would best be served i f  r e g i s t r a n t  were suspended from 

dea l i ng  w i t h  investors.  The Exchange Act contemplates t h a t  the  

sanction. o f  suspens2on should be invoked where a  p re l im ina ry  showing 

i s  made t h a t  a reg is te red  broker or dealer has engaged i n  ser ious mis- 
-13! 

conduct of a  nature t h a t  w1cl.d w a r r m t  revocat ion. Such a showing, 

as ind ica ted above, has been made i n  the i ns tan t  case. 

CONCLUSIONS: 

The so le  issue presented i s  whether r e g i s t r a n t ' s  r e g i s t r a t i o n  

as a  broker-dealer should be suspended as necessary o r  appropr iate 

i n  the p u b l i c  i n t e r e s t  o r  f o r  the p ro tec t i on  o f  inves tors  pending 

f i n a l  determinat ion o f  whether such r e g i s t r a t i o n  s h a l l  be revoked. 

The record i n  the i ns tan t  proceeding conta ins a  s u f f i c i e n t  showing o f  

misconduct t o  make i t  necessary and appropr iate i n  the  p u b l i c  i n t e r e s t  

and f o r  the p r o t e c t i o n  o f  investors t o  suspend r e g i s t r a n t ' s  reg ts t ra -

t i o n  pending f i n a l  determinat ion o f  t he  revocat ion issue. 

I t  i s  recommended tha t  the  Commission issue an order  f o r t h -  

w i t h  under Sect ion 15(b) o f  the Exchange Act f i n d i n g  i t  i s  necessary 

and appropr iate i n  the  p u b l i c  i n t e r e s t  and f o r  the  p r o t e c t i o n  o f  

/ 	 A. C. B e l l i n  Secur i t i es  Corp., Secur i t i es  Exchange Act Release 
No. 5966 ( ~ a y  18, 1959). 



Inves tors  t o  suspend the  r e g i s t r a t i o n  as a broker and dealer  o f  

r e g i s t r a n t  pending f i n a l  determinat ion o f  whether such r e g i s t r a t i o n  

-14/ 

should be revoked. 

I r v i n g , S c h i l l e r  

Hearing Examiner 


Washington, D. C. 

September 20, 1960. 

-14/ The D i v i s i o n  o f  Trad ing  and Exchanges and r e g i s t r a n t  have submitted 
proposed f i n d i n g s  of f a c t  and conclusions o f  law. To the  ex ten t  
t h a t  proposed f i n d i n g s  are  i n  accord w i t h  the recommended decis ion,  
they are sustained and t o  the  ex ten t  they are  Incons is ten t  w i t h  
such decis ion,  they are  overru led.  


