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This proceeding wss instituted pursuent to Section 8(d)
of the Securities Act of 1933 ("Securities éct'") under an Order
of the Commission deted July 23, 1969 ("Order") to determine
whether a8 stop order should issue suspending the effectiveness
of a registrstion statement filed on May 2, 1969 by Augion-Unipolsr
Corporation ("registrant'"). The registrstion statement covering
8 proposed offering of 1,000,000 sheres of registrant's common
stock to be offered to the public at'$10 per share became effective
on May 21, 1969, by lapse of time as provided by Section 8(e) of
the Securities Act. On June 12 and August 14, 1969, registrant
filed post-effective amendments to its registration ststement,
neither of which has been declared effective pursusnt to Section 8(c).
The Division's sllegstions, set forth in & Statement of
Matters atteched to the Order &and supplemented by amendment on
August 27, 1969, cherge that the registration ststement is deficient
with respect to representstions concerning registrent's use of pro-
ceeds from the offering, its organizstion and business, the remun-
erstion of its officers and directors, end its financiel condition
as of Merch 31, 1969. 1In eddition, the Division alleges that regis-
trant failed to cooperste during the course of an examination and
investigation being conducted pursuant to Sections 8(e) and 20(s&)
of the Securities Act and Section 21(a) of the Securities Exchange
Act of 1934 in thst registrsnt's president refused to produce

registrant's books, records, and documents for exeminstion by the
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Division, and further that registrant's officers and directors
refused to testify with respect to matters which were relevant
and material to the inquiry then being conducted under Section 8(e).
Registrant appeared and psrticipsted throughout the course
of the hearing in this metter. As psrt of the post-heering pro-
cedures, successive filings of proposed findings, conclusions,
end supporting briefs were specified. ATimely filings thereof
were made by the Division and by registrent.
The findings and conclusions herein are based upon the
preponderance of the evidence as determined from the record and

upon observation of the witnesses.

REGISTRANT

Augion-Unipolar Corporation was incorporated in February,
1969 under the lews of New York to engage in g business which
includes inventing, msnufacturing, and marketing products connected
with electronics &nd related industries. Registrant proposes to
conduct research and development for the utilizstion of "unipolsr-
ion" devices, but does not have present products or services. Regis-
trant has no plant or facility for research and development and uses
office space provided without charge by its president.

Walter F. Wessendorf, Jr., registrent's counsel in these
proceedings, is president and a director of registrant, as well as
one of its controlling stockholders. Registrant's other directors

are Paul B. Fredrickson, also vice-president end treasurer, snd



Paul S. Hobson, Sr., the corporaste secretsry.

As of March 31, 1969 registrant's authorized cepitsl was
8,000,00C shsres of common stock, of which 4,60C,0CC sheres were
outstending. Wessendorf owned or controlled 3,380,000 of those
shares, snd another 1,100,000 of the outstsnding sheres were con-
trolled by Fredrickson.

Registrant proposes to offer 1,000,00C sheres of common
stock st $10 per share through its executive officers and
directors without compensetion to them other than reimbursement
for actusel expenses incurred. Solicitstion of subscriptions and
sales under the offering sre to be limited solely to residents

of the Stste of New York.

MISLEADING STATEMENTS IN REGISTRATION STATEMENT.

Use of Proceeds.

Under the csption "Use of Proceeds," the registration
statement estimetes thet net proceeds of $9,210,00C will he received
if the entire offering is sold. The use of these proceeds is
allocated to five cstegories of resesrch and development, end

proposed ennual and four-year budget projections sre set forth
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as follows:

Annuasl Over
Research and Development Budget 4 years
4. Exhsust Control $ 560,060 §2,240,000
B. Industrisl Staeck 420,000 1,680,000
C. Medical and Therspeutic 400,000 1,600,000
D. Hot-4ir Hesting 17C,000 680,0C0
E. Wster Turification 250,000 1,000,000

$1,800,000 $7,200,000

General sdministrstion 50C,0C0 2,000,000

$2,300,0C0 §9,200,0C0

Registrent further indicates thet if the offering is undersubscribed,
some of the resesarch end development will be undertasken if sufficient
proceeds sre received, and states thgt if the proceeds ere insuffi-
cient for sany research or development operstion the company will
simply pay the sslaries of its officers end "sllow the Compeny to
become bankrupt."”

The disclosure regarding the intended 'Lse of P'roceeds" is
entirely inadequate for the purpose of conveying meterisl informe-
tion regerding the sllocation of the proceeds from the proposed
offering. The five general categories referred to are no more than
generel sress in which the company has &n interest, &nd do not of
themselves indicate in any wise the essets to be scquired nor esr-

merk the proceeds for specific uses. For exsmple, slthough registrant



has no plant or faecility, no informstion is furnished under "Use

of Proceeds' regarding the smount to be expended before research
and development cen commence, nor the cherges thet esch cstegory

in the budget must besr for those stert-up costs. In short,
registrent's disclosure giving the prospective investor only the
allocstion of proceeds thet the company hed mede among its projects
is equivalent to & stestement that the proceeds will be used for
general corporate purposes, & kind of disclosure that has been
heretofore found by the Commission to be insdequate when, &s here,
it is possible for a registrant to be more specific.l/

The '"Use of I'roceeds" section is further deficient becsuse
of & feilure to detail the amount of proceeds necessary for the
compeny ''to conduct some of its proposed research and development,"”
the priority of use of proceeds if the offering is not entirely
sold, the amount of proceeds below which the compsny would con-
sider the offering undersubscribed to & degree that proceeds would
be used for salsries end the company permitted to become bankrupt,
and the maximum time during which the offering would be continued
before plans for research snd development would be gbaendoned becsuse

2/
of undersubscription to the offering. Without such details, the

1/ See American Finence Company, Inc., 40 S, E.C. 1043 (1962).

2/ Cf. Centrael Cils Incorporated, 39 S.E.C. 349 (1959); Texss Clsss
Manufacturing Corp., 38 S,E.C. 63C (1958).
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statements made in the registration statement concerning the use
of proceeds from the offering ere materislly misleading.

Registrent has filed additional informetion in its post-
effective amendment No. 2 on the subject of the intended use of
proceeds, but the deficiencies noted in the initisl filing have
not been cured. The grbitrary dollar brackets selected &s cut-
off points for engeging in certein activities do not provide
meaningful informetion about registrant's intentions or probable
ability to perform ss represented, nor does registrant explain
the bases upon which it selected those brackets nor when it
intends to halt further sttempts to sell under the offering after
the extent of the success of the offering in the first month is
determined.

Registrent's insistence that it hes complied fully with
disclosure requirements as to use of proceeds cannot change the
fact that the representations used are bare generslities insuffi-
cient to comply with Schedule A(13) under the Securities Act
requiring disclosure of "the specific purposes in deteil end the
approximate smounts to be devoted to such purposes, so far s&s
determinable, . . . ." That registrent's operstions may be "in
the field of the unknown end esoteric," is not sufficient resson
for depriving investors of specific information along the lines
herein indicated concerning registrant's intended use of proceeds.

Nor does the fact thet the Federal Government may, as registrant



aesserts, epply a different standard "in the field of the unknown
and esoteric regarding the defense military-industrial estab-
lishment," justify different treatment for registrent then would
be sccorded others contemplating offerings subject to registra-

tion under the Securities Act.

Organization and Business

The registration statement is found to be deficient in
several sreas covered in the section registrant has captioned
"Orgenization and Business."” Whether post-effective esmendments
filed by registrant have cured the deficiencies cannot be ascer-
tained from the record becasuse sufficient detsil about the matters
in question is not sveilgble to permit & determination of the
adequacy of registrant's later disclosures.

The disclosure in the registretion stetement under the sub-
caption '"Executive Director of Reseerch' mentions that registrant's
executive director of resesrch, Psul B. Fredrickson, has been
employed since 1963 by Edgerton, Germeshausen & Grier, Inc. ("EG&G"),
is its '"Manager of Nuclear Effects of the Developmental Engineering
Department," and for eleven years has engaged in his own private
efforts in research and development with respect to the field of
unipoler ions &nd unipolar-ion generating devices. The registrant
does not disclose the further informetion that &n existing egree-
ment between Fredrickson and EG&G refjuires Fredrickson to inform

EG&G sbout all inventions snd discoveries directly or indirectly



related to his work with EG&G snd to assist EG&G to obtain pstents
on such inventions or discoveries for the benefit of EG&G, nor
does registrant disclose that the contrsct also provides thsat such
inventions and discoveries become the property of EG&G whether
patented or not. Obviously the asgreement should be disclosed in
order that s prospective investor haye the material fact before
him that registrant's interest in any of Fredrickson's inventions
end discoveries is subject to & possible sdverse claim sgainst
those inventions and discoveries by EG&G.EI

Registrant's descriptions of the five inventions owned
by the company and the statements describing the cetegories of
research and the development in which it intends to operaste also
fall short of meeting the requirements of full and fsir disclosure.
The genersl descriptions resorted to by registrant in these por-
tions of the registration statement do little more then serve
to convey an impression that the company owns the rights to inven-
tions that it believes will be useful in connection with the
resesrch and development to be undertsken, without providing
information that would ensble & prospective investor to reach
en informed judgment in thet regard. Lecking are informaetive
descriptions of the devices end systems and their operetions, as

well 8s an absence of detail regarding the stages of development

3/ Cf. United States Molybdenum Corporation, 10 S.E.C. 796, 806
(1941).
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of the inventions, the specific nature of the problems which
registrant refers to simply as '"the factor of the unknown and
esoteric'' and which mey preclude the success of the "exhaust
control" and "industrial stack' devices, the known problems
end risks attendant upon the success of each of the inventions,
and the enticipated times, with the beses therefor, within which
the company expects its inventions td become commercielly
feasible.ﬂl

Additionally, the invention identified es "Emitter" and
the one referred to as the '"Method of Aerodynamically Ejecting
lons" which are described in highly technical terms cannot be
evaluated by the average investor seeking to determine the poten-
tial uses and unususl cheracteristics of those inventions. Regis-
trant's assertion that it owns an invention of & motor vehicle
exhaust control device gives the impression thet the device merely
needs attachment to & vehicle to be opersble, whereas registrant's
statements relating to the "Exhaust Control" phese of its research
and development refer to an intended "sophisticated adaptation”
of the invention. If registrant does not plan to use the exhsust
device in its present design, the santicipsated changes and attendant

difficulties in accomplishing those changes should be clearly

4/ Registrant estimstes development of a prototype for mass produc-
tion as possible by Magrch-July, 1970 for its exhaust control
device on the assumption of concentrated resesrch and develop-
ment commencing July, 1969, but feils to give any basis for
such projection.
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delineated. Further, registrant's recital of the number of
vehicles contributing to air pollution by exhaust emissions and
the production of passenger and commercisl vehicles achieved

in 1968 should be revised to eliminate the erroneous implication
that every vehicle on the roed or coming off the assembly line
represents a potential user of registrant's device. Also requir-
ing revision is registrent's statemeﬁt concerning the quentities
and megnitude of the pollutants emitted from vehicles which sre
set forth in mesningless percentage figures which give an appear-
snce of totalling 4637.

Further clgrification is required with respect to the
invention ststed to be & device to control snd abaste pollutents
from industrial stacks end chimneys. The description of the
invention on pege 7 of the registration stetement lesves the impres-
sion thet the invention is & fully developed device that the compeny
will produce; not until the later discussion on psge 9 under the
subcaption "Industriel Stack" does it appear thet the invention
will be no more then & starting point for a control device that
the company proposes to develop.

The "Medical and Therspeutic'" discussion feils to indicate
the type of ''unipoler-ion device'" the company intends to develop
for use in medicel treatment or therapeutic purposes, nor does it
indicate the uses to which "[m]edical and other scientific reports

and literature" heve indicsted such & device could be put. The



section also omits materisl facts concerning the aveilability of a
"medicel resesrch group" competent to give the direction and
evalustion needed to assure proper development of the proposed
device.

Another invention clgimed by registrant is & '""new type of
forced, hot-gir hesting system," but here sgain &s with the con-
templated "Industrisl Stack'" operstion, it appears that the compeny
proposes to develop s new device rather thgn rely upon the inven-
tion. Unless sugmented by & description of the present stege of
development of the heating system, the relationship of the inven-
tion to the proposed development, and the ressons for registrant's
belief that the new system will enjoy the eleven sadventeges it
enumerates, the sections in question are materislly mislesding.

Registrant's statements under '""Water Purification" require
edditionsl details sgbout the devices and systems it proposes to
develop for use in water treetment snd the compeny's capacity
to carry out its plans in that regard. Without such eddition,
the stetements made provide no facts upon which the compsny's
ability to carry out its proposals may be sssessed by & prospec-
tive investor.

Deficiencies in registrant's representations regsarding its
license sgreements are slso spparent from the record. While dis-
closing that the compeny has entered into two exclusive licensing

agreements with the same licensee which provide for multi-million
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doller peyments to the compeny by the licensee if the company
succeeds in developing within four years satisfactory control
devices for vehicle exhsust and industrial stack pollutants,

the registration statement is silent regserding the licensee's
gbility to meet its finenciel obligetions under the terms of the
sgreements. The testimony of the representative of the licensee
establishes that the licensee does not have the finenciel capecity
to pay the millions of dollars that sre called for by the agree-
ments without resorting to some means of raising funds from

other sources. In order for an investor not to be misled, the
registretion statement must disclose the financiel limitetions

of the company's licensee and detail the methods by which the
licensee intends to meet its potentisl obligstions under the
licensing agreements with appropriate reference to the difficul-
ties that the licensee may reasongbly anticipate in attempting to
raise the required funds.é/

Registrant's argument that the record does not esteblish
that Fredrickson's employer has an interest or intention of
asserting 8 claim ageinst Fredrickson's inventions is beside the
point. The fect is that an sgreement is in existence between
Fredrickson and his employer under which the latter could essert

claims or rights sgainst the former's inventions. Since that

5/ See Mining and Development Corporation, 1 S.E.C. 786 (1936).
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possibility exists, it is incumbent upon registrent to fully and
accuretely disclose the agreement and thet risk in its registre-
tion statement.

Registrant's assertion that it hes provided a '"wealth of
detailed information' gbout its inventions and "their stage of
development" from which '"mesningful, comprehensible informstion"
can be obtained sufficient to permit.conclusions to be drawn regard-
ing those matters is not supported by & reeding of the prospectus.
In fact, the assertion is refuted by registrant's own further
statement admitting thst the invention referred to as the '"Method
of Aerodynsmically Ejecting lons" is "explained in technicsl
language." Registrant sttempts to justify the use of such tech-
nical lengusge by arguing that an explanation would require &
"treatise on higher mathematics in addition to transcendentel
equations."™ Registrant feils to appreciate that the technical
langusge used in the registration statement cennot substitute for
lenguege understandable to the sverage investor which is reéquired
under the Securities Act. Complexity of an invention affords no
excuse for failing to acqueint an investor with the information
he needs in order to intelligently assess that invention. But
beyond the example provided by registrant's description of the
"Method of Aerodynamicsally Ejecting lons," the generalized infor-
mation supplied regsrding eech of the inventions upon which

registrant's success is predicated does not allow &n investor to
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reach an informed judgment regarding the risks sssumed in
connection with an investment in registrant,

With respect to its license agreements, registrant
argues that Schedule A(24) of the Securities Act requires a
summary only with respect to '"the genersl effect of bilstersl
executory contrscts," and that the license sgreements in question
are "reversed unilateral contracts" thch need not be summsrized.
There appesrs no warrant for registrent's position in this
regard. The disclosure requirements of Schedule A(24) are not
conditioned upon whether 8 contract is bilateral or unilaterel,
but whether it is & material contract. Here, the license agree-
ments being materisl contrects fall within the ambit of Schedule

A(24) and must be appropristely disclosed.

Remunerstion of Directors end Officers

In connection with the remuneration of officers end
directors, the registration statement sets forth that compensation
of $5,000 per annum for directors end annual salaries sggregating
$85,000 will be paid when active status is given to the officers
and directors by declaration of the board of directors. Additionally,
compensstion for the compeny's two deputy corporation counsel is
to be fixed and paid et such time as active status is accorded
to them by the board of directors. There is no disclosure, however,
of the circumstances snd times that would be considered sppropriate

for declarations of active status to be made by the bosrd of
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directors. Without informastion from which & judgment could be
reached as to when the compsany would become obligsted to pay over
$100,000 per yesr to its directors, officers, and deputy corpora-

tion counsel, the registration statement is materially misleeding.

Registrant's post-effective amendment No. 2 does not
appear to correct the noted deficiencies regarding compensstion.
In purporting to set forth the circumstences under which directors
and officers will achieve active status and thereby receive compen-
sation, registrant states that active status will be declared no
later than one month efter the commencement of the public offer-
ing or at the time the offering is fully subscribed, if that occurs
earlier. It is not clear, however, what registrant's intentions
are in the event that net proceeds exceed $300,000 but are less
than $2,300,000 during the first month. Registrent represents
thast proceeds in that range will result in & deduction being made
of "a projected amount sufficient to cover the salaries of the
executive officers, and the compensation of the directors, and
their fringe benefits. . . ," but fails to indicste the projected
smount that will be set aside for such compensation so that a

determination can be made of the smount to be used for that purpose
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end how much for other specified purposes. Further, there is

no informetion ebout registrant's intentions with respect to
proceeds thet msy be received after the first month., For exemple,
if net proceeds are less than $85,000 during the first month,

but exceed thet figure thereefter, there is no indication of the
menner in which the latter proceeds will be used if they are

less then the proceeds from & sele of the entire offering. More-
over, the post-effective amendments do not furnish edditionsl
informetion regarding the circumstences under which the deputy
corporation counsel will achieve active status. It is also noted
thet the post-effective emendment No. 2 injects new elements

of compensation for executive officers and directors which are
described es "fringe benefits" and thst needed informstion regard-
ing the nature and ellocation of those fringe benefits has been
omitted. Registrant's view thsat it hes complied with the dis-
closure requirements of the Securities Act in regard to remuners-

tion of its directors and officers is therefore rejected.

Financial Statement

Registrant's balence sheet ss of March 31, 1969, filed
with its registretion statement, is msterially misleading. This
results from an overstatement of registrent's assets by $45,000,
the total dollar amount shown on the balence sheet for "Property"

end "Orgenizstion Expense."
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According to the notes to the bslance sheet, the $35,000
sttributed on the balance sheet to "Property" represents the
values placed by registrent upon intengible property in the form
of four inventions which were scquired in exchange for 3,500,000
shares of its common stock; the $10,000 shown for "Orgenizstion
Expense'" is derived from & bill for legel services submitted by
Wessendorf which registrant psid by issuing 1,000,000 shares of
its common stock to him. Neither of the items in question, there-
fore, represents 8 cash transaction of the registrent.

Rule 5A under Regulagtion S-X, 17 CFR 210.5A, which is
spplicsble to the registretion statement in question, provides
that dollar amounts for other than cesh transsctions shell not be
extended on finsncisel statements, except in instances not pertinent
here, for intangible prOpertyé/or for unrecovered promotionsl or
development expenses.ll Since the dollar extensions for registrent’'s
"Property' and "COrganizegtion Expense'" did not involve cassh trans-
actions, the balance sheet wss not in the form required by Regula-

8/

tion S-X and was meterially mislesding. The post-effective amend-

ments appear to have rectified the noted deficiencies in registrent's

6/ Rule 5A-02(13)(s8), 17 CFR 210.5A-02(13)(e).
7/ Rule 5A-02(14), 17 CFR 210.5A-02(14).

8/ Strategic Minerals Corporation of Americs, 39 S.E.C. 798, 804,
806 (1960).
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balance sheet, but those smendments do not elter the fact thst
when the registration statement became effective the financisl
statements therein were materieslly mislesding. Registrant's
srgument that Rules 5A4-02(13)(e) end 5A-02(14) under Reguls-
tion 8-X ere inspplicable to registrent's intangible property

and its peyment for legal services must be rejected.

REGISTRANT'S FAILURE TO COOPERATE

By order dated Mey 23, 1969 the Commission directed that

en exsmination and private investigation pursuent to Sections
9/
8(e) and 20(a) of the Securities Act and Section 21(s) of the

9/ Section 8(e), the statutory suthority under which the Division
urges the issuance of g stop-order becsuse of registrant's
feilure to cooperate during the course of the exemination ordered
by the Commission, provides:

The Commission is hereby empowered to make sn examina-
tion in eny case in order to determine whether & stop
order should issue under subsection (d). 1In making such
examination the Commission or any officer or officers
designated by it shall have eccess to snd mey demand the
production of eny books end papers of, and mey administer
oaths end gffirmetions to end exemine, the issuver, under-
writer, or any other person, in respect of any mstter
retevant to the exemination, and may, in its discretion,
require the production of a balence sheet exhibiting the
assets and liabilities of the issuer, or its income
statement, or both, to be certified to by & public or
certified sccountant approved by the Commission. If the
issuer or underwriter shall fail to cooperste, or shell
obstruct or refuse to permit the meking of sn exsmination,
such conduct shall be proper ground for the issuance of

& stop order.
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Securities Exchange Act of 1934 be mede in connection with
registrant's registration statement which had become effective

by then through lapse of time, and designated members on the

staff of the Division &s officers of the Commission for the pur-
pose of conducting the exsminstion end investigation. A supple-
mentary order of May 26, 1969 designated additionel Division steff
members as officers for purposes of éhat examination and investi-
gation,

In the course of the exsmination end investigation conducted
pursuant to the Commission's orders of Mey 23 and 26, 1969, sub-
poenas duces tecum were issued requiring sppearances by registrant,
Wessendorf, Fredrickson, and Hobson before one of the designated
Commission officers for the purpose of giving testimony, and requir-
ing each of them to bring end produce specified books, papers, and
documents &t the time of sppesrance. The subpoenas cslled for regis-
trant and Wessendorf to appesr on May 26, 1969, for Hobson to eppear
the day following, May 27, and for Fredrickson's appearance on May 29.
Challenging the validity of the service of the subpoens addressed to
registrant and thst addressed to him, Wessendorf moved to have those
two subpoenss set aside, snd at the same time requested & 24-hour
postponement of his scheduled appearance.lg/ No formal ruling was

made on the motion to set sside the two subpoenss, and no attempt

10/ The subpoens directed to registrant wes addressed: "To Augion-
Unipolsr Corporetion by Walter F. Wessendorf, Jr."
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was made by the Division to enforce those subpoenas when Wessendorf
did not appear on May 26.ll/

When Hobson sppeared on Msy 27, 1969 in response to his
subpoena, Wessendorf appeesred as his counsel. Prior to Hobson's
testimony being taken, copies of the Commission's order of Masy 23
end of the supplementary order of May 26 were exemined by Wessendorf
and Hobson. Upon completion of Hobs;n's interrogetion, ebbreviated
efter Hobson invoked his privilege under the Fifth Amendment to
the United States Constitution in response to questions asked
excepting those celling for his nsme and address, Wessendorf next
appeared ss counsel for Morris J. Bloomberg, registrant's New York
deputy corporation counsel, also subpoensed to testify on May 27.
Following Bloomberg's testimony, the Division cslled Wessendorf as
e witness, but ceassed its interrogation when Wessendorf stated
that he wes claiming his privilege under the Fifth Amendment as to
all questions relating to registrant or to his corporate or individual
conpection with registrent. On Msay 29 Fredrickson appeared es
required by his subpoena and signed ean sffidevit in which he
stated that with the exception of giving his name he would invoke
his privilege under the Fifth Amendment to refuse to snswer questions

asked by the Division and would, on the seme basis, refuse to produce

11/ The Division does not contend thst the nonappearaence of Wessendorf
on May 26 is evidence of registrent's failure to cooperate, nor
is such noneppesarence considered herein as evidence of & failure
by registrant to cooperate.
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the personal records and documents which had been subpoenged.

Becsuse the Division had doubts sbout the validity of the
service of the subpoenas that called for registrant and Wessendorf
to eppear on May 26, two additional subpoenss duces tecum, one
addressed to registrent and the other to Wessendorf, were prepsred
and served on Wessendorf while he was present on May 27. Regis-
trant's subpoens called upon registrent to appear on June 5, 1969
snd to produce various specified corporete books, records, and
documents; Wessendorf's also required him to sppesr on June 5 and
to produce various specified books, records, and documents in his
possession or control relagting to registrant. No response to the
last two subpoenes was received by the Division, no appearance wes
mede on June 5 &s required by the subpoenas, nor were any books,
records, or documents of registreant or Wessendorf produced as
cslled for by the subpoenas.

It is clear from the record that registrant failed to coop-
erste in an exsmingtion that duly designasted officers of the Com-
mission were attempting to conduct pursuant to Section 8(e) of the
Securities Act and that such feilure to cooperete should be made
8 basis for issuance of a stop order. Regardless of any other con-
duct of registrent or its officers during the course of the examina-
tion conducted by the Division under Section 8(e), the feilure of
registrant to respond to the subpoens duces tecum duly served on

May 27, 1969 which required registrent by its president to appeer
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on June 5, 1969 for the purpose of testifying and producing corpor-
ate books, papers, end documents estsblishes registrant's fasilure

to coopersete within the mesning of Section 8(e). 1In eddition, it
appears that registrant fsiled to cooperste in the Section 8(e)
examination when on May 27 Wessendorf claimed privilege agsinst self-
incrimination with respect to the question which wes obviously being
esked of him in his corporaste capaciéy as president of registrant,
whether he was "willing, either by subpoena or voluntarily, to pro-
duce for the examination of the Commission stsff, the corporste

books and records of Augion-Unipoler Corporation."lg/ While
Wessendorf was entitled to gssert his personal privilege sgainst
self-incriminstion, no similar privilege existed for registrant which
could be ssserted on its behalf.lé/ Nor could such privilege be
asserted by Wessendorf on his own behalf with respect to the corpor-
ate books and pepers since "the pepers and effects which the privi-
lege protects must be the private property of the person claiming

the privilege, or at least in his possession in & purely personsl
capacity.”lﬁ/

It does not eppear that the refusal of Fredrickson or Hobson

to testify or produce personal documents in sccordance with the

12/ Division Exhibit 5 at 79.

13/ United States v. White, 322 U.S. 694, 699 (1944).

14/ 1d.
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subpoenss directed to them should be considered evidence of
registrant's feilure to cooperste. They were subpoenged &s
individuals and hed & right to assert personal privilege sgainst
self-incriminstion. Registrent cennot be cherged with & feilure
to cooperate where the Division had not clearly mede known thet

it intended its examinstion to include the interrogation of
Fredrickson and Hobson in their corpérate as well as individusl
capacities. A different conclusion might well result if the sub-
poenss hed been addressed to these officers in their corporste
capacities or if they had been unequivocsally so sdvised at the
time of their exsminstions, but such is not the case here. 1t
would also follow and for the same reason that ss to those ques-
tions addressed to Wessendorf on Mgy 27 which were not of & nature
that he could ressonsbly conclude were being ssked of him as regis-
trent's egent, registrant should not be held sccountable.

15/
The Division relies upon Csmpbell Pginting Corp. v. Reid,

to support its position that the refusals of Wessendorf, Fredrickson,
and Hobson to testify asre proof of registrant's fesilure to cooper-
ate, but under the circumstances here the cited case does not

appesr to be apposite. In Campbell Painting Corp., the statute in

question was § 2601 of the New York Public Authorities Lew which

required & clause to be 'inserted in sll contracts swarded by e

15/ 392 U.s. 286 (1968).
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public authority of the State for work or services to provide

that upon refusal of 'a person' to testify before a grand jury,

to enswer any relevent question, or to wsive immunity sgeinst sub-
sequent criminal prosecution, such person and any firm or corpore-
tion of which he is & member, officer, or director shall be dis-
quslified for five years from contracting with eny public authority,
and &ny existing contrscts may be cancelled by the public suthor-
ity . . . ."lé, Based upon the refusal of the compsny's former
president, who had remsined in the compsny's employ &s an estime-
tor, to sign s waiver of immunity in connection with his appesarance
before s New York grand jury investigsting slleged bid rigging on
public contracts, the Public Housing Authority terminasted its con-
tracts with the company &end disquslified the company end its former
president from doing business with the Authority for five yesars.

In affirming the New York Court of Appeals,which denied relief to
the company, the Supreme Court refused to consider the constitu-
tionality of § 2601 of New York's Public Authorities Lsw or the
validity of the contract provisions incorporating thst section,
pointing out that e corporation cannot aveil itself of the privilege
egainst self-incrimination and, therefore, cannot invoke the privi-
lege to chsllenge the statute snd cannot attack the validity of

the contract provision which incorporsted the substence of § 2601.

16/ 1d. st 287.
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Distinctions between Campbell Peinting Corp. and the present

case may be found in the thrust of the statutory provisions involved
in each instance. Under the New York Public Authorities Law, the

triggering act contemplsted and which occurred in Campbell Pginting

Corp. was that of the individusl end not thst of the corporstion
which suffered because of its relstionship with that person. Sec-
tion 8(e), on the other hand, requires & showing thet registrent
failed to cooperate, end as indicated sbove, the burden of proving
registrant's fsilure to cooperate is not cerried without & showing
that registrent's officers snd directors were uncooperstive while
ecting in & corporate capacity.

While sgreeing with registrant that the refusal of Hobson
and Fredrickson to testify cennot under the circumstances be
regarded as evidence of feilure to cooperate, the ssme is not true
with respect to Wessendorf, who had sdequate notice that he wes
being eaddressed in his corporate capacity when he was asked on
May 27, 1969 whether he was willing to produce registrant's books
end records. Registrant's position thst Wessendorf wss testifying
in his personsl and individuael cepacity throughout his interrogs-
tion on Msy 27 end thet the Division did not then cell upon him
in his corporste csepecity to produce registrant's books end records
is not susteined by the evidence.

Also rejected is registrent's ergument that Wessendorf wes

excused on May 27, 1969 from responding to the subpoenss which
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called for his appesrance and the production of registrant's books
end records on June 5, 1969. The testimony of registrant's officers,
Wessendorf and Hobson, that Division counsel excused Wessendorf

from complisnce with those subpoenas cannot be credited.

The record is clear that Division counsel was deeply inter-
ested in examining registrant's books end records, and had hoped
that they would have the opportunity to do so on Msy 26, 1969. 1t
is not reasonable to believe that efter the service of the subpoene
calling for production of registrant's books and records on May 26
wes challenged and the Division had gone to the trouble of serving
a second subpoena in sn attempt to reach those books and records,
thet Division counsel would be sstisfied, as contended by regis-
trant, with no more thean testimony of Wessendorf. Further eppear-
ing ageinst the likelihood of &an sgreement excusing production of
registrant's books and records in exchange for Wessendorf's testi-
mony is the fact thet the Division would lose documentary evidence
about registrant's sffeirs for which orsl testimony, whether sup-
plied by Wessendorf or any other person, could not substitute. It
is also unlikely, were there such an agreement, that Division
counsel would inquire just before concluding Wessendorf's interro-
gation on May 27 whether Wessendorf was "willing, either by subpoens
or volunterily, to produce for the examinstion of the Commission

17/
staff, the corporate books and records of Augion-Unipoler Corporation,"

17/ Division Exhibit 5 at 79.
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and persist in that inquiry by further asking Wessendorf whether

he proposed to honor the subpoenas requiring him to return on

June 5, "[m]ore perticularly, the one celling for the production

of the books of Augion—Unipolar."l§/ The making of such inquiries
tends not only to refute the existence of the agreement in question,

but evidences the continuing interest of the Division in having

registrant's books and records mede evaileble for examinstion.

OTHER MATTERS

Registrant is in error in its contention that only safter
the Commission has instituted & formal stop-order proceeding pur-
suant to Se;tion 8(d) of the Securities Act may the exemination of
registrent under Section 8(e) take place with & stop-order being
a potential consequence for failure to cooperste during such
examination. The flaw in registrant's reasoning lies in its erro-
neous assumption that the Section 8(e) exemination contemplated by
the Securities Act is thaet which occurs at the hearing held &s
part of the Section 8(d) proceedings when the Division sttempts to
prove the allegations in its Statement of Matters. Such is not
the case; the Section 8(e) exasmination when utilized usuelly pre-

19/
cedes the institution of 8 proceeding pursuant to Section 8(d).

18/ 1d. at 80.

19/ 1 Loss, Securities Regulation, 274-75 (2d Ed, 1961).
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The clear lengusge of Section 8(e) empowers the Commis-
sion to undertske examination of an issuer preliminery to insti-
tuting a proceeding pursuent to Section 8(d), and permits no
ergument with respect to its meaning in that regsrd. Nothing
is found in the legislative history of the Securities Act nor the
cases cited and relied upon by registrant supporting eny other
construction of Section 8(e).

Registrent's srgument that the Commission end the Division
are estopped in this matter from taking any sction adverse to
registrant's interest is entirely without merit. The record shows
that Wessendorf hed a pre-filing conference with the Division
staff on 2pril 7, 1969 in enticipation of a filing on behalf of
registrent, and that he received comments on & dreft prospectuszg/
that registraent proposed to incorporate in its registration state-
ment. Although it appears that Wessendorf sought to have the
Division staff provide comments encompassing all deficiencies in
registrant's proposed filing, the record does not establish that eny
of the Division steff members participating in the pre-filing con-

ference gave Wessendorf reesson to believe that their comments or

20/ Registrent attached to its Counterstatement of Proposed Findings
of Fact and Conclusions and Brief in Support Thereof a 39 page
prospectus dated May 1, 1969 which it asserts represents the
draft reviewed at the pre-filing conference and requests that
official notice be taken of the attachment under the suthority
of 5 U.S.C. § 556. Official notice of the sttachment does not
appesar to be appropriate, but the sttachment is sccepted into
the record es an exhibit to registrant's counterstastement and
supporting brief.
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views regerding the deficiencies noted during the conference
were to be relied upon as definitive or all-inclusive or that any
filing by registrant in line with what Wessendorf might have teken
as the substance of the Division's views would be acceptable ss
compliance with the requirements of the Securities Act.

Registrant cannot by the device of soliciting assistance
from the Division staff nor by any other mesns relieve itself of
its obligation to comply with the Securities Act.zl/ As has been
noted by the Commission, "[ t]he burden of seeing to it that &
registretion stetement filed with us neither includes sny untrue
statement of & materisl fact nor omits to stste sny material fact
required to be stated therein or necesssry to mske the facts
therein not misleading alwsys rests on the registrant itself, and

22/

it never shifts to our staff."
CONCLUSION

It is found thst in the respects set forth above the regis-
tration statement is materislly false and misleading, thet registrent
feiled to cooperate in connection with an examinstion being conducted

pursuant to Section 8(e) of the Securities Act, and thet & stop order

should issue suspending the effectiveness of the registration

21/ 4 lLoss, Securities Regulation 2336 (Supp. 1969).

22/ Domen Helicopters, Inc., 41 S,E.C. 431, 441 (1963).
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stetement.,

Accordingly, IT 1S ORDERED that the effectiveness of the
registration statement filed by Augion-Unipolar Corporation be,
end it hereby is, suspended.

This order shall become effective in sccordance with and
subject to the provisions of Rule 17(f) of the Rules of Practice.

Pursuant to Rule 17(f) of the Rules of Practice, this
initisl decision shall become the fingl decision of the Commission
as to each pserty who has not, within fifteen days after service of
this initial decision upon him, filed & petition for review of this
initial decision pursuant to Rule 17(b), unless the Commission,
pursusnt to Rule 17(c), determines on its own initistive to review
this initisel decision as to him. 1If & party timely files & peti-
tion for review, or the Commission tekes action to review s&s to &
perty, the initial decision shall not become final with respect to

that perty.

Warren E. Blsgir
Hearing Exeminer

Weshington, D.C.
June 11, 1970

23/ All proposed findings and conclusions submitted by the parties
have been considered, as have their contentions. To the extent
such proposals and contentions are consistent with this Initial
Decision, they are sccepted.



