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These public proceedings were instifuted by the Commission

on April 15, 1968 pursuant to Sections 15(b) and 154 of the

Securities Exchange Act of 1934 ("Exchange Act') to determine whether

allegations made by the Division of Trading and Markets

("Divisien) charging respondents with violations of the Exchange"

Act and of the Securities Act of 1933 ("Securities Act'') were
true and, if so, what if any remedial action would be appropriate
in thevpublic inferest. The Division, among other things, alleged
that during the period hetween May 27, 1963 and about March 16,

1964 the respondent Samuel B. Franklin & Cqmpany, Inc. ("registrant'),
Samuel B; Franklin ("Franklin'") and Richard J. Franklin ("RJF"),
acting singly‘and in concerf, wilfully violated Sections 5(a)
and (c) of the Securities Act in the sale of unregistered stock

“of Kramer-American Corporation ("KAC"); and that such respondents

- during the same period similarly violated Section 10(b) of the
Exchange Act and Rule 10b-6 thereunder while effecting a distribution
of such KAC shares. The Division also éharged that between on
or about July 1, 1965 and the date of the Co@ﬁission's order éll
the respondents including the registran;, Franklin, RJF, Jack J.
Apple, ("Apple"), Bruce D. Livingston ("Livingston") and Delmar
Gladstone ('"Gladstone"), singly and in concert, wilfully violated
and wilfully aided and abetted violationsof the anti-fraud provisions
of the Acﬁs (Section 17(a) of the Securities Act and Sections

-10(b) and 15(c¢)(1) of the Exchange Act and Rules 10b-5 and 15cl-2
of the Exchange Act) in connection with the offer, sale, and pur-

1/

chase of specifically named securities, and otherwise.

1/ The Division subsequently informed respondents that the period of
time in which they claimed that these alleged violations occurred
was narrpwed to the time between July 1965 to April 1967. See
Hearing Examiner's order page 4, dated May 24, 1968.
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The principal questions raised in this proceeding were the
following:

1. Did the respondents Samuel B. Franklin & Compahy,llnc,,
Samuel B. Franklin, and Richard J. Franklin violate SeétibnSIS(a)
and 5(c) of the Securities Act and Section 10(b) of the Exchaﬁée‘
Act and Rule 10b-6 thereunder in the sale and distribution of
Kramer-American Corporation ("KAC") stock? In this connection
it is also necessary to determine whether the respondents - h . -
received immunity from suit by the SEC in this adminiéffative
proceeding and whether SEC waé equitably estoppéd froﬁ‘bringing
this proceeding insofar as it related to the élleged'séle and
distribution of KAC stock by reason of oral assurances alleéé&ly
made by a Commission staff lawyér‘to counsel for the respondents
in connection with the taking of the deposition of Samdel B. S
Franklin on Jénuary 6, 1965 in an injunétive~prbcéeding,inxwhiéh‘
Franklin was not a party, instituted in the Federal District Court

in Los Angelés entitled SEC v. K;amer-Ameriqan<CQrp;, et al.

Civil Action No. 64-463-PH.

2. Did the respondents violate‘the anti-fraud brovisidns'
of the Securities‘Acts between July 1, 1965 and the date of the<
Commission's order herein in the making of false and miSléadiﬁg
statements to members of the investing public pérticulafly:iﬁ
the sale and purchase of the stock of Continentél‘Food Markets

of California, Inc. (formerly Piggly Wiggly of California, Inc.)
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("CFM"), Landsverk Electrometer (“LVK“) Inc., and Squire for Men,
Inc._(”Squire")gl and did the respondents during ﬁhis pefiod
otherwise engage in violations ofkthé anti-fraud provisions of the
Securities Aéts in the offer and sale of other over-the-counter
securities to the investing public ?

3. Did the respondents engage in‘excessive mark-ups and
mark-downs from approximately Jqu 1, 1965 abéut Aprii 1967
with regard to 13 hamed securities, i.é. the stbck‘of American
Tin, California Girl, Chemical Milling, Construction Design,
Continental Food Markets of California Inc. (formerly Piggly Wiggly
of California), Controlled Products, Device Seals, Nova Tech,
Ideal»Brushes,.Lgnd§verk, Squire for Men, Sunset Industries, and
Tobach? o

All the respondents filed answers denying generally the
allegations made against them by the DiQision.

All parties were represented by counsel and participated in

the formal hearing held in these proceedings.

2/ See Paragraph D(7) of the Commission's order herein (Adminis-
trative Proceeding No. 3-1513) issued herein on April 1968.

3/ The Commission's order had alleged that such violations had
occurred from on or about July 1, 1965 to the date of the
order, i.e. April 15, 1968, but prior to the commencement of
the hearing herein the Division narrowed the period in which
it was charging the respondents with such violatijons to the
period between on or about July 1, 1965 and April, 1967.
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Proposed Findings of Fact and Conclusions of lLaw and an initial
supporting brief were filed on behalf of the Division, and
Proposed Findings of Fact and Conclusions of Law and a supporting
brief were filed on behalf of all respondents, except Bruce ﬁ.
Livingston. Livingston filed a letter dated July 2, 1969, stating

that he was no longer répresented by counsel but that he wished

to substitute himself in propria persona and wished to have the-

proposed findings of fact, conclusions of law and brief filed by ' - - f
and on behalf of the other respondents be considéred'in all respects' = e
by the Hearing Examiner and the Commission on his behalf. The Divisibﬁ
filed a reply brief.

Oral argument was held at respondents' request on October
1, 1969 in Washington, D.C.

The Findings, Conclusions and Initial Decision made herein
are based on the entire record including the Proposed Findings,
Conclusions and briefs filed by all parties, the pleadingsg’stipulations,
all orders issued herein, the oral argument held herein,and upon
careful observation of all witnesses at the hearing. ‘ SR '

Registrant, a California corporation, is a broker-dealer;
which has been registered with the Commission since February 1, .. L »
1964 and is a member of the National Associgtion of Securipies Deale;s,"
Inc. (“NASD").Y On January 1, 1964, the corporate reéistrant | .
succeeded to the business of Samuel B. Franklin, a soie proprietor,

d/b/a Samuel B. Franklin & Co., a broker-dealer registered as such
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with the Commission. Franklin's broker-dealer registration as a
sole proprietor was withdrawn on March 23, 1964.

Franklih‘is president, treasurer, a director and owner of
more than SOZ»of.the outsténding stock of reg;strant. RJF became
Franklin's trader in or about 1961-2, continuing in that capacity
until registrant corporation was formed and in January 1964 became
registrant's trader and has functioned as such at all times
pertinentbto these preoceedings. Apple aﬂd Gladstone are and have
been salesmen for fegistrant‘since 1957 and 1959 reSpeétively; and
Livingston was a salesman for registrant from on or about July 1,
1965 to December 3, 1967.

While engaged in the transactions alleged in the Order,
respondents made use of the mails and means and instrumentalities
of transportation and communication in interstate commerce. Such
transactions were effeéted by the respondents otherwise than on
a national securities exchange (as principal in direct sales and
purchaées).

The Violations of Section 5 of the Securities Act and Section 10(b)
of the Exchange Act and Rule 10@-6 Adopted Thereunder

In July, 1960 KAC made a public offering of 150,000 shares of
its capital stock to the public under a claimed exemption from
registration pursuant to Regulation A adopted under Section 3(b) of
the Securities Act. The issue was underwritten by Raymond C.

Moore & Company and' the éale of such shares of stock was completed

about August 2, 1960.
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One hundred fifty thousand options covering 150,000 additional
shares of KAC stock not covered by the Regulation A‘filing or a 
registration statement were issued to Vern‘Coggle ("Coggle )
(60,000 options), Raymond C. Moore ('Moore") (40,000 optionS”) anaA
the balance to others for promotional servicésL‘ No-filing was
made with the Commission claiming an exemptidnufroh régistratiah
for the KAC stock subject to options. KAC‘stoék iséued upon the
exercise of the outstanding options was not regiétered nor Qa$ 
there any exemption from regisfration aVailabié for sﬁéh stoék}
under the Securities Act.&/

Franklin knew that Coggle was an organizer, the presiden£
and a director of KAC in 1963 - 1964, the hbidéf of large

y

blocks of KAC stock and a cbntrolling person ofAKAC..ét Ffom'n
June 10, 1963 to October 31, 1963 Samuei B. Franklin d/b/a
Samuel B. Franklin & Co. in eight transactions as a principal‘
purchased 16,600 shares of KAC stock ffom Cbgglé. &/ Ali'of
these shares were issued under Coggle's KAC stock options.

Franklin bought‘KAcystogk'from Coggie'er.pufpése$f6£ saie
and distribution and traded such shares, made a market in such

shares, and quoted the stock in the National Daily Quotation Sheets.

4/ The claimant of an exemption from the registration requirements .
under the Securities Act has the burden of proving entitlement
to such exemption. SEC v. Ralston Purina, 346 U.S. 119 (1953).
No such exemption is claimed here.

I

" Rule 405 under the Securities Act, CE. U.S. v. Re 336 F.2d 306
(C.A. 2, 1964), cert. den. 379 U.S. 904,

6/ Certain KAC shares were purchased and distributed by Samuel B.
Franklin d/b/a Samuel B. Franklin and Co. and additional shares
were purchased and distributed by the registrant corporation
which succeeded to Samuel B. Franklin's broker-dealer business

and the latter purchases and distributions will be considered hereinafter.
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These shares were sold by Franklin to the public in both retail and
wholesale transactions,

On June 7, 1963 Franklin as principal (then operating as a
sale proprietor) bought 1,000 shares of KAC stock from RJF. RJF
had received these shares directly from Coggle after their issuance
under Coggle's KAC options. vThese,shares were also directly dis-
tribufed by Franklin in sales made to the public. RJF was
‘Frankliﬁ's trader during this‘period of time and received a percentage
of the mdney madé iﬁ the trading of such stock, Franklin was
making a market in KAC stock at that time. All of the stock
deliveredufo_and receiQed Ey Franklin in his transactions with o
Coggle and RJF and subsequently distributed were shares of KAC stock
issyed under the‘KAC~thions gnd were unregistered.

It is clear that Franklin and RJF acquired the stock or options
from a controlling person of the issuer, KAC, with a view to
effecting a public distribution and accordingly both Franklin and
RJF were underwrifers Qithin the meaﬁing of Section 2(11) of the
Securities Act and thatbFranklin and RJF participated in such
distributién.

All.of‘the stock delivered to and received by Franklin in his
transactions with Coggle and RJF and subsequently distributed were
sgareg of stock delivered under the KAC options.

Accordiﬁg to'Franklin; Coggle had told him verbally and later

by letter that the KAC shares issued upon the exercise of options
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were "free trading! securities and that Franklin, RJF and subseduently
the corporate registrant relied upon such alleged statements; Such
alleged reliance did not relieve them of their fespgnéibility to
investigate the facts és to any claimed exempfionkfrom régistratiohu
or of their burden to establishvthekévailability éf‘an éxeﬁption frohr
7/ :

registration.

Franklin's claim of reliance on Coggle's feprésehfafidn that
KAC stock was "free trading"‘was made in the following context.
Franklin first bought a block of 1600 shéfés of kAC stock on Juﬁe 10:
1963 and claimed that at the time of the transaction he asked |
Coggle for a letter to the effect that the shares were’ﬁfreé tréding“
for his files. Coggle did not send him suéh a lettér ;;:J;ne |
when Franklin first requested it. However,‘on Octogef 1&, 1963
Franklin made a further purchase of 2000 KAC shares from Coggle
following prior purchases totaling 12;600 shares‘in a number ;f
transactions, and on the following day, October 15,1963 he.got a’
letter from Cogéle stating thaf the shares were Jfreedérédingglw

Despite Coggle's répreéentation to Fraﬁklin thét he eould seil KAC
stock without registration,it strains credulity to believe that a
man of Franklin's long experience and sophiéticafi;n in the‘
securities business was unaware that he was vioiafing the fegiéfration
provisions of the Securities Act in selling aﬁd disffiguting'kAC‘

stock.

7/ See, for example, In the Matter of Assurance Investment Conpany,
34-7862 (April 15, 1966).
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Franklin's claim of reliance on Coggle's statement that KAC
stock was "free trading'", is without merit as a defense to the over-
whelming evidence presented here that the KAC stock which he sold
was unregistered and was sold in violation of Section 5 of the
Securities Act and distributed in violation of Section 10(b) of
the Exchange Act and Rule 10b-6 thereunder thereof. In view of
Franklin's experience of over 40 years as a broker-dealer his entire
course of conduct and his transactions with Coggle reflected a |
complete disregard of the normal care required of brokers and
dealers to avoid violations of the registration provisions of the
Securities Act. Nor is it reasonable to assume that RJF who was
Franklin's trader and his son was not under an obligation to make
reasonable inquiry concerning the status of the securities he was
quoting and trading insofar as the provisions of the Securities Act
is concerned.

Franklin knew that Coggle was a controlling person of KAC,
knew the status of KAC, knew KAC's attorney,~Ralph Frank , an
attorney experienced in SEC matters who also had represented Franklin
in the past, and knew Moore, a former employee of his wﬁo had
left his employ to underwrite the origjnél public offering of
KAC stock and who was the source éf a substantial block of KAC
options then held by Franklin ana Franklin also knew that Moore
was secretary and a director of KAC. It wdula be unreasonable to

assume that RJF was not aware of these facts.
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Even if it were assumed that Franklin was not fully aware of

the registration provisions of the Securities Act his failure to

make any independent inquiry of the Commission or of any other

person or agency concerning the status of KAC stock for purposes

of public sale and distribution reflected his complete disregard

of his duty as a broker-dealer. , P
Franklin was an underwriter with respect to the unregistered

KAC shares purchased as a principal from Céggle éince the latter

was a controlling person of KAC and Franklin had purchased for

purposes of public offering and distribution. Accordingly, in

the offer and sale of unregistered stock of KAC, Franklin and RJF

wilfully violated Sections 5(a) and 5(c¢) of the Securities Act and

in the distribution of such shares they violated Section.10(b)

8/
of the Exchange Act and Rule 10b-6 thereunder.

8/ In a substantially indentical situation, in Assurance Investment
Company, 34-7862 the Commission held: "*** Pelton had acquired
those and additional shares or options to purchase such shares,
from Vern Coggle, president of K-A, and another officer of K-A,
in consideration of services rendered to the company. Those
officers had received options from K-A and had obtained their
shares through the exercise of such options. It is clear that
Pelton acquired the stock or options from controlling persons of
the issuer with a view.to effecting a public distributien and
accordingly was an underwriter within the meaning of Section 2(11)
of the Securities Act, and that registrant participated in such
distribution. Coggle's assurances that the shares were free for
trading, upon which respondents allegedly relied, did not relieve . «
them or their responsibility to investigate the facts or of their
burden to establish the availability of an exemption from
registration.”" See also Securities Act Release No. 4445. 1t is
insufficient for a broker-dealer merely to accept self-serving
statements of his sellers and their counsel without reasonably
exploring the possibility of contrary facts and calling further
for "searching inquiry" 'in doubtful situations/!
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On January 28, 1964 regiétrant (i.e. the corporation) as a
principal bought 4,000 sharés:of KAC stock through Coggle. The
KAC shares received in this traosaction were shares issued under
KAC options and were unregistefed. The registrant offered and
publicly diétributed these shares as a prinoipal.

Moore, a former employee of Franklin's prior to 1960 when he
left Franklin's employ beoame a registered broker—dealer and
opened his own securities firm, Subsequéntly, Moore became an
underwriter of a Regulation A offering of KAC stock. KAC issued
options for 40,000 shares to Moore for promotional services.
Since Moore had begun his negotiations oith KAC while still in
Frgnklin's employ he gave Franklin 5,000 of his KAC options. In
addition in 1962, in partial settlement of a legal action brought
by Franklin against Moore forlmooey owed, Moore gave Franklin
options for an additional 24,000 shares of KAC stock. Franklin in
this manner acquired options for a total of 29,000 shares.

From JaoOary 22, 1964 to March 18, 1964 registraot pu?chased
29,000 KAC shares directly from KAC in six tranéactions all
through the exercise of the options previously obtained by Franklin
through Moore. This stock was pufchased by registrant as a
principal, for purposes of distribution. Such distribution was
made by the registrant as principal in both retail and wholeéale

sales.
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In the public distribution of unregistered KAC shares,
obtained through both Coggle apd Moore registrant was a statutory
underwriter, and registrant, Franklin, and RJF (as principal
officers) violated the provisions of Sectioms 5(a) and 5(c) of
the Securities Act and Section 10(b) and Rule 10b-6 of the Exchange
Act.

The respondents claimed that the Division is estopped from
proceeding against the respondents because of assurances made to
Franklin that if he cooperated in another proceeding involving
KAC, no action would be taken against him.

The material facts upon which the respondents' élaim is
predicated are as follows:

Samuel B. Franklin was served with a subpoena ducés tecum requiring his
appearance at the Commission's Los AngeleS;BranchkOffice on
January 6, 1965. The Los Angeles Branph office served the subpoena
for the purpose of taking Franklin's deposition in an injunctive

action, SEC v. Kramer-American Corp., et al. brought in the Federal

District Court in Los Angeles to enjoin further violations by KAC
and seven other defendants of Section 5 of the Securities Act in the
sale of KAC stock fo the public. Civil Action No. 64-463-PH.

Prior to Samuel B. Franklin's appearance at the Commission's Los
Angeles Branch Office on January 6, 1965 John Joseph Kennedy, a lawyer
formerly in the employ of the Commission and attached at that time
to the Los Angeles Branch Office received a telephone call from

Arnold L. Kupetz ("Kupetz").
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Kupetz is Franklin's son-in-law, RJF'!s brother-in-law, was the
attorney of record in filing the registrant's broker-dealer regis-
tration, is one of the attorney's of record in this proceeding, one
of registrant's directors and an officer of the corporate registrant
since its inception.

Dﬁriﬁg his telephoné conversation Kupetz told Kennedy that he
represented Franklin and wanted to know what the matter, on which
Franklin had been subpoenaed, coﬁcerned.

Kupetz testified,bin pertinent part, that Kennedy had told him
that an investigation was being conducted with regard to "improper
transfers and sales of Kramer-American stock, somethin g about stock,
sales of unregistered stock, and there were proceedings pending
against certain individuals and certain broker-dealers."

Kupetz further testified that when he asked Kennedy whether
Franklin or Samuel B. Franklin & Co. were respondents or were
involved, Kennedy replied in the negative; that he was calling Franklin
as a witness; and that there were no charges pending against Mr.
Franklin or to be taken against Mr. Franklin,

On cross-examination, wﬁen Kupetz was aéked whether Kennedy
bad told him that no action would ever be taken against Kennedy,
in the context éf Kramer-American, he replied that Kennedy did not
use those words. Kupetz' testimony wés that '"Mr. Kennedy stated
that 'no action would be taken'". Further, Kupetz testified that
"Now he didn't say in an 'administrative proceeding',or 'criminal

proceeding'. He did tell me that there were pending at the time
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administrative proceedings against other broker-dealers and other
individuals and that is basically what we were talking about at
that time."

"Now 1 have no recollection of him saying that 'no action would
be taken in administrative proceedings, of 'no action would be -
taken in other proceedings'. He just said 'no action would be taken,ﬁ'

When Kupetz was asked whether the immediate action in which
Franklin was being called as a witness was an injunctive action
Kupetz testified that he did not know. In fact, thevmatter in which
Franklin's deposition was.té be taken was not an administrative
proceeding against broker-dealers and other individuals but was an
~injunctive aétion in the United States District Court.

Franklin appeared on January 6, 1965 and was nof represented. by
Kupetz but was represented by Ralph R. Frank ("Frank'"), aﬁ

9/

attorney with substantial experience in SEC matters. Frank was
the attorney for Kramer—American.and had represented Franklin in
other SEC matters. |

Kennedy testified in the instant proceeding that he had formerly
been employed as a staff attorney in the Los Angeles Branch Office.
At the time of Kennedy's testimony in the instant case he was engaged in
private practice. HoweQer, during the time he was employed in the
SEC Los Angeles Branch Office he had been assigned to the Kramer-

American matter. 1In the latter connection, the Commission had

9% Kupetz testified that he was not experienced in SEC matters.
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instituted an action in the United States District Court for the
Southern District of Califbrnia, Central Division, in which the
Commission sought an injunction against certain defendants for the
alleged violation of Section 5 of the Securities Act in the offer
and sale of the common stock of Kramef-American Corporation,

The action was entitled Securities and Exchange Commission, Plaintiff
against Kramer-American Corp,, é California Corporation, Vern

Coggle, as an officer of the corporation and individually, Raymond C.
Moore, as an officer of the corporation and individually; Diversified
Securities Corporation, a California corporation, Leon Kimel, as

an officer of the corperation and indiVidually, Donald A. Forsblade,
as an officer of the;corporation and individually, Assurance Investment
Company, a partnership, Harold M. Pelton, as managing partner and
individually; and Patriék Ciements, Defendants. Civil.Action No.
64-463-PH.

Kennedy recalled that Kupetz.héd telephoned him about the
Franklin deposition shortly before the taking of the latter's
deposition on January 6, 1965; and that Kupetz had asked him what the
matter concerned. Kennedy tald Kupetz that the Commission had a
civil action pending in the U.S. District Court and he told Kupetz who
the defendants were and that he had subpoenaed Franklin to take his
deposition.

Kupetz asked Kennedy whether the Commission intended to make

Franklin a defendant in the Commission's injunctive action. Kennedy
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told Kupetz that these were only two defendants remaining, and “"that
at that stage of the proceeding I did not believe we were going to
amend the complaint to add Franklin as a defendant."

Kennedy remembered that the conversation was rather short. It
was his recollection that the "conversation was entirely limited
to the civil suit that was pending in the U.S. District Court," and
he was ''certain that we didn't discuss any other type of action,
any administrative action or any criminal type of action that the
Commission could have taken."

In addition, Kennedy testified that he had reéd Kupetz'
testimony. In this connection Kennedy testified that "Kupetz'
references to his conversation with [him]‘concerning future action and
recommendations on [his] part concerning future action'" were
incorrect. In addition, Kennedy testified that shortly after the
Commission issued its order in the instant case and it was reported
in the press Kupetz called and told him that he was attempting to
find a firm of lawyers to represent Franklin and in that conversation
Kupetz never mentioned any prior conversation which Kupetz had
had with him. The conversation was limited to the.charges contained
in the Commission's order in this proceeding and ;he choice of a
law firm to represent Franglin in this case.

Finally, Kupetz called Kennedy on a subsequent Sunday evening
but there was no discussion of any kind in this conversation con-

cerning any prior conversations that they had had.
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The hearing examiner credits the testimony of Kennedy.

The hearing examiner finds and concludes that Kennedy, other
than stating that he did not believe that the Commission was going
to amend the complaint in the injunctive action to add Franklin
as a defendant, ﬁever made any representations to Kupetz as to any
future action which might be taken by the Commission with regard
to Franklin and never had any discussion with Kupetz concerning any
recommendations to the.Commission concerning any future action which g
might be taken with regard to Franklin.

When Franklin appeared on January 6, 1965 in response to the
subpoena served upon him he was not represenfed by Kupetz but was
represented by Ralph R. Frank ("Frank"), who was counsel for
Kramer-American and was experienced in.SEC‘proceedings.

Frank testified that he had a conversation with Kennedy in
the hallway just outside the room where Franklin's deposition was
to be taken. According to Frank this conversation took place before
Franklin gave his depésition. Frank testified that he told
Kennedy that he had some knowledge that Franklin had engaged in
transactions in KAC stock but that at all times he [i.e. Frank]| had
to be conscious of [his]| ability to protéct Franklin's license as a

10/

broker-dealer. In this connection, Frank testified that he

10/ Franklin's individual registration as a broker-dealer had been
withdrawn prior to the time of the deposition. The registrant
at the time of the deposition was Samuel B. Franklin & Co., Inc.
a corporation which had succeeded to the business of Samuel B.
Franklin d/b/a.Samuel B. Franklin & Company.



- 18 -
"discussed directly with Mr. Kennedy the fact that Mr. Franklin
should not testify in any regard to this transaction if in:any
way it jeopardizes his ability to continue as a broker;dealér."

According to Frank, Kennedy told him ". . . that there was
absolutely nothing pending at that time relating td Mr. Franklin
or his broker-dealer regiétration; that [Ffank] should be éséured
the hearing in no way had anything to do with Mr. Franklin or
his license; that he fuily understood the faét that Mr. Ffénklih | o ) %
would not want to be testifying to any matter that would jeopardize
Mr. Franklin or his license in the future." Frank also gesti-
fied that he advised Kénnedy that he "would suggest to Mr.
Franklin, as his attorney, he utilize the Fifth Amendment énd not
testify in any regard reléting to the matters beforehand, ifrhe
had any jeopardy of his license or there was ény in?estiéa£ion
pending at that time."

Frank also testified that '"Mr. Kennédyvat that‘time or
immediately thereafter said: '"Well, I will put it on tﬁe record
if you like." He further testified that, "It was my recollection
that it was put ontthe record that there was nothing pending
against Mr. Franklin or his firm."

Frank further testified that hé did not want Mr. Franklin
testifying against himself. He also testified that Kennedy had
stated ". . . that he was conscious of the fact that Mr,., Franklin
should not be testifying against himself, and that he wouid not
be testifying against himself because there was notﬁing at all

pending against Mr. Franklin."
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'Frank testified further that Kennedy went away for a few
minutes and that Kennedy came back and said, "I will put it on
the record that there is nothing pending against him; that we simply
want his testimony as a witness because we feel he knows a great
many of the facts, and 1 will put‘it on the record that we have
nothing agaiﬁst him and he will not be testifying in any way
against himself nor jeopardizing his broker-dealer license."

According to Frank the conversation probably took ten to
twenty minutes, and there might well héve been oné or more members
of the SEC staff present at various times but he did not recall
who they were.

Franklin's deposition which was taken for the federal
district court proceeding was offered in evidence by respondents
and was received in evidence.

Frank testified that it was’his "recollection a month or
so ago when [he] was first contacted by Mr. Smaltz [counsel for
respondents | something was put on the record relating to the
fact that Mr. Franklin was testifying with the undérstanding
there was no investigation pending against him, or if there was,
he would bé advised to take the Fifth Amendment."

A reading of fhe deposition shoﬁs that the statement which
Frank testified that he told Smaltz was in the record does not
appear therein, Nor does the deposition contain any other language
even remotely resembling or supportive of Frank's recollection

that '"something was put on the record relating to the fact that
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Mr. Franklin was testifying with the understanding there was no
investigation pending against him, or if there was, he would be
advised to take the Fifth Amendment."

Further, the deposition does not contain any statemént’which
Frank testified Kennedy volunteered to make saying he w0u1d’

M, . . put it on the record that there is nothing pending against
[Franklin] and [Franklin] will not be testifying in any way
against himself nor jeopardizing‘his broker-dealen license."

Earlier in his tesfinony Frank héd adverted to this same
alleged conversation to the effect that Kennedy had said he w0uid
put this statement on the record "if you [i.e. Frank] like", and Frank
then testified "It was my recollection that it was put on the
record that there was nothing’pending against Mr. Franklin'nn
his firm."

Such a statement, which according to Frank, Kennedy’volpntarily
offered to make, would have been nelpful to Franklin and in view
of Kennedy's alleged sympathy for Franklin's position there would
not appear to have been any inpediment to the placing of such a
statement in the renord had’Kennedy actually made the offer
attributed to him. Certainly in view nf Kennedy;s allegédinoluntary
offer there would be no reasonable baéis for concluding that
respondents would have objected to the record containing such state-
ment, nor would there have been any reaéonable basis fo; concluding
that Frank would not have remindéd Kennedy of hin alleged statement

during the taking of Franklin's deposition.
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The fact is that in every pertineﬁt part Frank was incorrect
in his recollection as to the contents of the depositioﬁ.

Frank was informed by counsei for the respondents a month
before he testified in the instanf procéedihg that his recollection
of the contents of Frankliﬁ;s depositioh was not bofne out by a

11
reading of such docuﬁent:——

At the hearing in this proceeding Frank testified that '"then
if it isn't on the record then I would have taken Mr. Kennedy's
word, which I would always take to the effect that there is nothing
pending." Later in his testimony Frank testified, "But, as I
now reflect on it, and 1 am adviéed it is'hot on the record, then
I am inclined to say 1 probably said to Mr. Kennedy "1 will take
your word for it. If you tell me théfe is nothing pending I
have complete faith in you, and I will tell himvto testify, and he
has no problems."

Frank's recollection of tﬁe content of Franklin’s déposition
is admittedly incorrect. In feéiify;‘Frank‘s testimony insofar as
material to respondents claimé doés not appear to be recollection
but merely a statement of what he was inclined to say was ”probable“
in light of the fact that he was wrong in his recollection of
what Franklin's deposition actually contained.

Frank does not claim that Kennédy asked him to take his word
for anything. 1In these circumstances there would appeaf to be no

rational basis for assuming that Kennedy had made such a request

11/ Frank testified on September 10, 1968. Frank's discussion with
respondents' counsel prior to his appearance on the witness
stand as to his initial recollection of the content of the depo-
sition taken in January 1965 therefore appear to have been had
in August, 1968.
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or had suggested thét Frank accept his word for such an important
statement rather than having the record reflect such stgtement.

According to Frank's testimony Kennedy voluntarily offered
to make such statement for the record. Being very favorable to
Franklin, it woula appear certain that if Kennedy had voluntarily
offered to make such statemént there would be no reason for
Frank to have rejected such offe; and every reason for such state-
ment if made to appear in the record. Furthermore, according to
Frank, Kennedy fully understood his position that Franklin should
assert his privilege under the Fifth Amendment and Kennedy does not
appear, in Frank's version of events attending the deposition,
to have said anything to him which would have prevented him from
having Franklin take sucﬁ position if he had wished to do so.

In fact, the indications from Frank's testimony are that if Franklin
wanted to assert his rights and privileges under the Fifth Amendment,
Kennedy would have been very underspanding of Franklin's consti-
tutional rights and privileges under the Fifth Amendment. In any
event Kennedy, could not have raised any objection to the assertion:
by respondents Qf their constitutional privileges.

Kennedy's testimony is in direct contradiction of Frank's
testimony.

Kennedy testified on chss—examination that his clear recollection
was that he did not confer with Frank prior to the time Franklin
testified, that Eranklin's deposition was taken in his [Kennedy's]
office and Frank and Franklin "came into [Kennedy's] office and sat

down but we didn't have any lengthy discussion prior to the deposition."
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Kennedy's testimony is clear, unequivocal, and is fully credited.
Frank's testimony is not creditéd.
There is no reasonable basis for concluding thét Franklin or any
of the respondents obtained immunity or that any estoppel was created
by statements made by Kennedy to respondents' counsel and such claims

12/
are rejected.

12/ "The need for an explicit claim of privilege as a prerequisite
to grant of immunity is especially great when the testimonijal dis-

closure is made before an administrative officer having the auxiliary

power to subpoena witnesses and to obtain judicial aid to
enforce his testimonial powers -- and particularly where the
administrative officer makes a general demand for documents or
testimony upon a broad class of topics. The reason is clear.
The officer has testimonial powers to extract a general mass of
facts, of which some, many or most will certainly be innocent
and unprivileged, some may be privileged communications (e.g.,

between attorney and client) whose privilege remains unaffected by

the statute defining his powers, and some may be privileged as
self-incriminating but liable to become demandable by overriding
his privilege with a grant of immunity. Among this mass of
facts, then, the officer will seek those which are relevant to
his administrative inquiry. He cannot know which of them fall
within one or another privilege, in particular, which of them
tend to incriminate at all, or to incriminate a particular

person. If such facts are there, he may not desire or be authorized

to exercise the option of granting immunity so as to obtain
them. His primary function and power is to obtain the relevant
facts at large, and his power to obtain a special and limited
class of facts by grant of immunity is only a secondary one,

and one which he will not exercise till a cause arises, if even then.

So here, it is especially necessary that the claim of the par-
ticular privilege against self-incrimination should be explicitly
put forward by the witness to segregate and mark the specific
facts which he knows or believes to have that quality. Then,

.and then only, is the officer placed in a position where he can
consciously exercise the option which the immunity statute

gives him. This option he can certainly not be deemed to exercise
unwittingly and in gross by the mere circumstance of pursuing

his normal course of duty and power for relevant facts at large.

It follows that testimony given actually by deliberate choice under

only the appearance of compulsion, either by imposing upon the
judge's inadvertence, or by collision with opposing counsel can of
course not earn immunity. It is to defeat such collusive attempts
to obtain immunity that the witness' plain expression of the claim
of privilege should, on practical grounds, be insisted upon.

(continued on following page)
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Respondent's failure at any time to assert his constitutional

privilege leaves him in no position to complain now that he was

compelled to give testimony against himself. Cf. United States,

Petitioner v. Kordel and Feldsten 38 U.S. Law Week 4153, 4155

(February 24, 1970).

Violations of the Anti-Fraud Provisions Under
the Securities Acts

The Division charged that the respondents as principals had
induced customers to purchase and had offered to sell to Customers'
securities at prices which were excessive and unreasonable; and
as principals had induced customers to sell and had offered to buy
from customers securities at pricesvwhich were inadequate and
unreasonable. ‘The alleged excessive mark-ups and mark-downs engaged
in b? respondents related to 13 specifically named securities,‘

i.e. the common stocks of Continental Food Markets of California,
Inc., formerly Piggly Wiggly of California, Inc. (''CFM" or "PW"),
Landsverk Electrometer, Inc. ("LVK"), Squire for Men ("Squire"),
American Tin, California Girl, Chemical Milling, Construction
Design, Controlled Products, Device Seals, Ideal Brushes, Sunset

| 13/ :
Industries, Tabach and Nova Tech.
The registrant placed quotations at specific bid and asked

prices regularly during the period at issue covering these securities

12/ continued from preceding page »
It also follows that the statute granting meunlty is applicable
ordinarily, to witnesses called by the prosecution only. Other-
wise, collusion with a defendant would enable an offender to
secure immunity by his own contrivance in being called as a witness."
[ Footnote omitted | Wigmore on Evidence, Vol. VIII, 92282 pp.
517 et seq.

13/ Prior to the commencement of the hearing the Division advised
respondents that it was limiting itself to transactions involving
the 13 securities and reduced the time period at issue to that
of from on or about July 1, 1965 to April, 1967.
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in the National Daily Quotation Service's Pacific Coast "white
sheets". With the exception of Nova Tech there was no competitive
market in any of these securities and in 12 of the 13 securities, the
registrant was the sole or dominant market maker. 1In all such
securities the registrant fixed the quoted market prices at a high
level over its contemporaneous costs to enable it to retail such
securities at unconscionable profits,

During the periods in which registrant was quoting these
securities in the white sheets, registrant through its salesmen
was engaged in an aggressive campaign to sell these securities to
the investing public. This campaign was conducted by registrant's
salesmen almost entirely through telephone calls made to persons
unknown to them for the purpose of offering them the
securities being quoted by registrant in the white sheets. In this
connection it was the frequent practice for registrant and its
salesmen to induce customers who did not have the funds to buy
those securities to sell other securities they held to obtain the
funds to buy securities offered by registrant. It is observed
that registrqnts' salesmen received remuneration only where they
sold over-the-counter securities to customers but received no com-

14/

pensation where the customers sold securities to the registrant.

The order alleged that all such securities were sold by the

registrant and its salesmen through fraudulent means. In addition

14/ The Division did not allege that respondents violated the anti-
fraud provisions by engaging in "switching". These facts are
alluded to in order that the circumstances in which the transactions
took place could be clearly understood.
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to the allegedly fraudulent character of the violations relating to
excessive and unreasonable prices charged customers by the
respondents the Division charged that the respondents made numerous
false and misleading representations to customers specifically to
induce them to buy the stock of CFM, LVK and Squire. The fraudulent
character of the sales and purchases relatiné to these three
securities concerned not only the excessivé mark-ups and mark downs
including the failure to inform customers concerning the absence of
a market for such securities other than that maintained by‘the
registrant, but, in addition, involved among other things, false
and misleading representations concerning the financial condition
of the issuers of such securities and the mounting deficits of such
issuers; the future prospects for growth and financial success of
such issuers as well as misrepresentations concerning possible mergers;
, 15/
and an increase in the market price of the securities.
Pigegly Wiggly of California, Inc. was organized in 1949 but
changed its name to Continental Food Markets of California, Inc.
on November 8, 1965. It is engaged in the operation of modern

grocery supermarkets.

15/ As the Second Circuit observed in SEC v. North American ;
Research and Development Corp., et al. (Docket Nos. 32246, 32247,
32248 and 33817) decided March 25, 1970; Slip Op. p. 2000
", . . the entire structure of federal securities regulation
[is in] an area of law in which it is particularly important to
view the statutes not individually but as interdependent
components of an integrated regulatory plan. See SEC v.
Capital Gains Research Bureau, Inc., 375 U.S. 180, 186-187
(1964); 6 Loss Securities Regulation, 3915-16 (1969)." While
the facts in this case are different from those in Nor th
American the court's comment is equally pertinent to the facts
of the instant case.
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As of June 27, 1965 CFM had the following securities outstanding:

16/
debentures - $280,000; convertible preferred stock - 6,903; T
common stock - 978,927.

The common stock consisted of 300,000 shares of promotional
stock held in escrow; 4,900 treasury shares; 200,000 shares which
were owned by Toluca Mart, Inc., which was controlled by Albert
Goldstein. Toluca Mart, Inc. held proxies and "a right of first
refusal® to purchase 91,963 shares; and the dirgctors owned a
total of 12,175 shares.

The financial history of this company may be described, in
pertinent part as follows:

On June 30, 1963} the end of CFM's fiscal year, its retained
earnings deficit was $98,159. By June 1964 this deficit had increased
to $129,565. By June 1965 the deficit mounted to $758,756; the
company's net worth was $219,868 and the book value of CFM common
stock was only 22 cents per share. 1In fiscal 1966 its retained
earnings deficit was reduced to $671,518. The reduction in CFM's
retained earnings deficit was not attributable to improved

operations of the company but to a- change in the basis for depreciation

16/ Based upon a common stock value of $1.375 a share, the pre-
ferred stock was convertible under a temporary plan of conversion
in effect during the period involved here at the rate of 7.85
shares for each preferred share plus the cash equivalent for
fractional shares. The preferred shares are normally convertible
at the rate of one share of common stock for each share of
preferred stock. (See CFM's financial statements for fiscal 1965).
As a result of this temporary plan owners of convertible pre-
ferred stock who converted to common stock and were in a position
to sell such stock acquired a substantial economic advantage
not theretofore available to them, and common stockholders sus-
tained a dilution of values upon conversion of preferred shares.
Franklin was a substantial holder of such convertible preferred
(continued on following page)
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of furniture and fixtures by giving these assets a longer useful
life. In this manner the company retroactively chénged the basis
of depreciation from that which had been previously applied, and
consequently the profit and loss statement as of fiscal June, 1966
reflected a profit of $4,374 for fiscal year 1966 as compared with
a loss of $10,000 for the same period had depreciation been estimated
on the prior basis. A net income of approximately $4,374 repre-
sented a profit of only about 4/10ths of 17 based on gross revenues
for the period. As a result of charnging the basis of depreciation
the book value of CFM common stock rose to 31 cents per share.
This increase in book value was not attributable to any improvement in the
company's business.

For fiscal year 1967 even on the new basis for depreciation

the deficit mounted to $1,008,297, and as a result CFM common stock

bhad no book value and in fact had a negative book value of 3 cents
per share.

On June 16, 1966 CFM made an offering of 235,283 shares of its
common stock to California stockholders at $1.375 per share at the
rate of one share for each four shares owned. Dependent on the success
of the offering the proceeds were to be used to retire certain 8%
subordinated debentures. The offer expired August 25, 1966. As the
permit issue by Division of Corporations of the State of California

issued on May 26, 1966 stated, "The price fixed by the Board of

16/ (continued from preceding page)
stock and during the period under consideration here converted
preferred stock to common stock. Such common stock was marketed
through the registrant to the public. As of June 25, 1967, as
a result of conversions the outstanding common stock was 1,014,633
shares and the convertible preferred was 2,352 shares.
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Directors of applicant [CFM] as the exercise price of such rights
was determined as nearly as possible to represent the mean between
the bid and asked prices for the common stock on the over-the-counter
' 17/
market for representative period prior to the action of the Board."

The only market quotations which the board of directors could
employ to fix the "mean between the bid and asked prices" to the
California stockholders on the over-the-counter market were those
quoted by registrant in the white sheets. Those prices were
arbitrarily fixed by registraﬁf in a market which it dominated and
such prices were unrelated to any free or competitive market.

CFM offered not more than 61,092 common shares to holders of
its preferred shares.

Registrant was a primary market-maker for the stock of
Continental Food Markets from June 25, 1965 to December 22, 1966,
and was essentially the sole market-maker for Continental Food
Markets on the West Coast during this time period. Registrant was
regularly quoting Continental Food Markets in the "white sheets"
at specific bid aﬁd asked prices throughout this time period. fﬁe
only quotes for Continental Food Markets in the '"pink sheets" during
this time period were sporadic quotes by two New York City broker-
dealers, one of whom consistently quoted only an asked price of
$2, which never varied, and the other sometimes quoted both
specific bid and askéd prices, sometimes only quoted one side of
the market and for substantial time periods placed no quotes at

all. After June 15, 1966, this latter broker-dealer did not quote

17/ On this basis registrant's quotatiors in the white sheets were the
T determining factor in fixing the price of CFM stock to the public
(see infra) under the companv's offering to its California stockholders.



Continental Food Markets in the "pink sheets' at all. Other than
registrant, the only quotes in the "white sheets' were an "offer
wanted'" quote by one broker-dealer from September 27, 1965 to
November 11, 1965, and specific bid and asked quotes by another

broker-dealer ,Kesler & Co.,from December 20, 1965 to December 22, 1966.

In this connection, Harry Kesler, the sole proprietor of Kesler &
Co., testified that he was a former employee 6f registrant and
registrant's predecessor, that he was solely a fetailer, not a
wholesaler in the stock, that he quoted Continental Food Markets
in the "white sheets" solely to enable him to pick up the stock
for his rétail customers at the best prices possible, that he was
never a primary market-maker in the stock, that he based his
quotations on the quotes that he contempofaneously received from
registrant, that registrant was the only broker-dealer who made a
market in the stock away from him, and that registrant was the
primary market-maker in the stock.

0f the 609,038 outstanding shares of CFM only 369,889 shares
were in the hands of the general public. From July‘l, 1965 to
December 22, 1966 within the pertinent period herein the registrant
engaged in 645 transactions in the stock. It made 284 purchases amd
361 sales, trading a total of 285,524 CFM shares,vconsisting of
143,176 shares purchased and 142,348 shares sold. Included in

registrant's purchases were 8,595 CFM shares from Franklin who
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obtained the common stock by conversion of the CFM preferred convertible
18/
stock he personally held.

These figures together with the other facts referred to herein
reflect that on the basis of the totél'number of shares traded i.e. é
285,524 shares as compared with the number of shares held in he
hands of the public, i.e. 369,889 shares, the registrant controlled
and dominated the market in CFM shéres.

During above mentioned time period, tegistrant had a total
of 290 sales transactions in Continental Food Markets with retail
customers and in 218 of such transactions charged such customers

19/
mark-ups varying from 8.37 te 37.57%. There were 71 sales transactions
with dealers. |

Many of these transactions were riskless since registrant
had a substantial short position in Continental Food Mar kets for
extended time periods when it was selling the stock to retail customers,
which short position was covered on three separate occasions by the
conversion of convertible debentures of Continental Food Markets
held by Franklin.

During the above-mentioned time period, registrant had a
total of 101 purchase transactions in Continental Food Markets with

retail customers and in 12 of such transactions charged mark-~downs

varying from 8.57% to 13.9%.

18/ Registrant purchased these CFM shares in three transactions
with Franklin, June 30, July 29 and August 31, 1966. 1In each
instance the shares were acquired by registrant when it was
in a short position in the stock. Additionally, registrant
purchased 1,727 CFM common shares from Franklin on June 24,
1966. Although this transaction is unexplained in registrant's
CFM stock ledger sheets, contrary to the recorded details
of the above three transactions, the shares undoubtedly came
from the conversion of CFM preferred stock since Franklin
denied holding any CFM common stock. Accordingly, with over
10,000 shares of CFM common available to it from Fraoklin,
registrant's sales during these months were riskless.

19/ The gross profits on mark-ups in CFM was over $19,000.
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During the same period in which it was quoting this security
in the white sheets the registrant and its salesmen were engaging
in a campaign to sell CFM by means of materially false and misleading
representations made almost entirely over the telephone to persons
they did not know and had never met,

At the time of this stock offering CFM was in serious need

of equity capital. However, the offering was a failure and was
""'recalled". Only about 10 percent of the offering waé purchased
by the stockholders. The failure of the offering seriously affected
the company's financial position?gf There were meetings of CFM's
stockholders between October and November 1965, 1966 and 1967.
These meetings were attended by Franklin and RJF.

During the 1965 meeting the treasurer of the company advised
the stockholders that '"the company was in a horrible condition."
The failure of the stock offering in 1966 was not an event which

could be said to improve the company's "horrible condition", and

in the management's opinion constituted a '"severe financial setback'.

20/ The president of CFM wrote a letter to the stockholders which
accompanied the June 26, 1966 financial statement of the com-
pany stating among other things, that, "The company suffered a
severe financial setback when our stock subscription offering
to stockholders proved unsuccessful . . . . The expansion of
this company can go forward only with equity capital." For the
pertinent period involved in this proceeding the company never
obtained such equity capital.

In the notes to CFM's financial statement for fiscal 1966 the
following statement appears:
"In the current and prior years certain cash dividends

have been paid in violation of the terms of the Indenture.
On February 10, 1966, the Trustee notified the holders of
the Debenture of the violation and that the Company is in
default. The Indenture provides that if the Company fails
to cure a default within sixty days of notice to cure such
default, either the Trustee or holders of 257 of the out-
standing Debentures may declare the principal of all
Debentures to be due and payable. As of October 11, 1966,
no notice to cure default has been received by the Company.n
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The treasurer of CFM had received periodic telephone inquiries
from RJF concerning the company but did not receive any inquiries
from any of registrant's salesmen. Registrant was well aware of CFM's
financial and operating cordition.

Landsverk Electrometer, Inc. ("Landsverk!" or "LVK")

Landsverk Electrometer, Inc. is principally engaged in the
production of radiation measurement instruments in Glendale, California.
It has 1,265,000 shares of capital stock outstanding. During 1965,

1966 and 1967, 74% of the outstanding stock was owned by management.

Registrant was essentiaiiy the sole market-maker for
Landsverk from November 2, 1965 to May 5, 1966. Registrant was
regularly quoting Landsverk in the "white sheets" at specific
bid and asked price throughdut this time period. The only quotes
for Landsverk in the "pink sheets'" during this time period
were sporadic one-sided quotes by two New York City broker-dealers
from time to time,and a continued quote by a third New York City
broker-dealer throughout this time period, but usually only on
the bid side of the market. Other than registrant, the only
other quotes in the "white sheets" were bid 6n1y quotes by
another broker-dealer from November 2, 1965 to December 10, 1965.

During the above-mentioned time period, registrant had a
total of 16 sales transactions in Landsverk with retail customers

and in 9 of such transactions charged such customers mark-ups

varying from 33.3% to 60%. -
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The company's fiscal year ended March 31.' As of March 31,
1963 LVK had an earned surplus deficit of over $104,000.

In fiscal 1964 the company apparently had a.qqasi-reorganization
in which the company reduced paid-in capital from $690,000 to
$400,000. 1In this connectiop, it is noted that the.company wrote

21/
off a bad investment, and by this write-off it reduced paid-in
capital from $690,000 to $400,000. This reduction of $290,000,
together with an adjustment relating to investment credit of
$2,023.58 was offset against the earned surplus deficit at that
time of $359,815. This resulted in a Aeficit at March 31, 1964
of $67,791. Thus, the lower deficit as compared to the prior
fiscal year did not come about because of any improvement in the
company's operations but was brought about as a result of a
capital adjustment. In fact the fiscal 1964 operatioﬁs resulted in a
loss of $176,000 and were from a financial standpoint substantially
worse than were the company's operations in fiscal 1963. By March 31,
1965, the deficit had grown to $202,449. By March 31, 1966 the
earned surplus deficit had increased by $318,870. 1In fiscal 1967
LVK had an operating profit of $59,114. This was the only year in
which the company had shown a profit since 1961.v

The financial statements reflect, however, that in a steady
downward curve the net worth of LVK had decreased from $581,000 in fiscél 1963
to approximate1y$136,QOO in fiscal 1967. The book value of the

common stock for fiscal year 1963 was 46 cents per share; for

21/ LVK acquired C.W. Reed Company by issuing 145,000 shares of LVK
stock valued at $2 a share. C.W, Reed Company was dissolved.
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fiscal year 1965 it was 15 cents per share; and for fiscal year
1967 it was 11 cents per share.

A registered investment adviser published a document dated
January 21, 1966 entitled North's Newé Letter and Special Reports
dealing with LVK. The salesmen respondents herein claimed to
have relied upon this reéoft which highlighted a contract for
$1,900,000 which LVK had with Civii Defense.

LVK's secretary-treasurer, an industrial accountant in
charge of the company's accounts’hadvbeen with the company continuously
since 1959 and he testified, among other things, that this
contract was obtained inijune 1964 and that by November 1965
the company was "in trouble with the contract and that the contract
was unprofitable."

This witness who was in charge of the company's accounts
did not know Franklin or RJF and had no recollection of ever
having received any inquiry from the registrant, its officers,
or any of its salesmen concerning LVK's financial affairs.

North's Newsletter presented a highly optimistic picture of
the prospects of LVK. 1In view of the financial condition of the
company as described hereinabove, suéh picture‘was highly misleading
at the time North's Newsletter was publishéd.

It is also observed that the letter under the heading "Finances"
stated: "As of March 13, 1965 cufrent assets totaled $209,000
including cash of $20,000. Current liabilities were $38,000 and
other liabilities $44,000." The letter does not point out,

however, that three quarters of the current assets on the balance

sheet as of March 31, 1965 consisted of inventories which totaled
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$157,905.27. 1In Note 2 of the financial statements it appears under
the heading "Inventory" that 'work in process" totaled $94,613.82
which included a cost of $89,309.2]1 accumulated on two Government
contracts, both of which were contingent on permission from the
Government to proceed with full production. As of the date of the
letter the Government had not granted such approval, but the note
stated negotiatiors are continuing and approval is expected momentarily.
The use of figures in North's Newsletter concerning current assets
as compared to current 1iabilities was misleading without explaining
that the value attributed to current inventories of a highly
special nature was dependent on the hazard of obtaining government
approval to proceed before such assets were realizable. The language
imports a highly favorable relationéhip of current assets to current
liabilities and should have been qualified so as to be properly
understood and as employed in the Newsletter this language was
misleading.

In addition, North's Newsletter pointed out that as of April 1,
1965, the tax loss carried forward available against future earnings
amounted to $149,480. This statement would reflect an opinion
that this tax loss carried forward had some value to LVK; however,
the history of LVK and its condition as at January 31, 1965,
would not indicate that a tax loss carried forward would be of
material benefit to LVK because such tax loss carried forward would
be valuable only in the event the company were to earn money in the

future.


http:$157,905.27

- 37 -
Under the heading 'Much Improved Outlook' North's Newsletter

referred to an operating loss of $90,000 on sales of $509,000 for
fiscal 1965. However, the letter failed to point out that in
fiscal 1964 the company had saies of $1,134,000 and nevertheless
lost $176,100.

These figures do not lend support nor should they have been
used to assert that the company had a.“Much Improved Outlook!.
A more accurate description of its outlook Qould have been for
North's Newsletter to advise its.readers that.the company's sales
were down more than half and that its lossés were continuing.

In addition to the éxcessive mark-ups charged customers for
LVK, the registrant.andbits salesmen made false and misleading
representations, over the telephone, to members of the public whom
théy did not know and had never met té effect sales of the stock of
LVK.

Squire for Men, Inc. ("Squire')

Squire's original name was Squire for Men ofvSouthern California,
Inc. 1In May or June 1966 its name was changed to Consolidated
Hair froducts, pursuant to an agreément permitting the use of the
name by another corporation. Squire manufactured and sold custom hair
pieces for men and wigs for women.
In 1962 Squire made a public 6ffering of its stock.
Bernard'Snyder was generél counsel for Squire from the time
of its incorporation to the time of.the Bearing with the exception
of several short periods of time, He testified that he had
been a member of the Board of Directors of Squire at various times;
that Franklin was underwriter of a Squire debenture offering in 1963;
that Squire had labor union difficulties in 1964 to 1966; that Squire

had difficulties in collecting on its sales contracts and accounts
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receivables, a substantial part of which were uncollectible; that
Squire had been factoring their receivables for a number of years
preceding 1965 and up to March 1966; that the cbmpany financing Squire
through collateralization of Squire's receivables refused in March
1966 to advance further funds because they had "over-advanced" on

the accounts receivables and took possession of Squire's inventory
pursuant to an inventory lien; that then the only remaining Squire
asset was its mame and a licensing agreement which was consummated
with another company for the use of Squire's name in considérationtf
royalties; that Squire ceased doing business on March 22, 1966; and
that Squire had not engaged in any business under its new name of
Consolidated Hair Products having only the right to royalties none of
which were ever received; that the stockholders ratified the
licensing agreement at a stockholders meeting in June 1966 which

RJF attended; that the company has no money or place of business;
that he had received telephone calls concerning the progress of
Squire and has never refused to give information.

As of September 30, 1964 Squire had a retained earnings deficit
of $90,689; and by September 30, 1965 this deficit had increased by
$445,551 to a total of §536,241. By fiscal 1965 Squire-had an
operating loss of $12,782 and after writing off bad debts of $269,000;
research and development costsof $133,651 and financing charges of
$30,108, totaling $432,769, the company had a retained earnings deficit
of $536,241. The company at that time had a negative book value of

88 cents per share.
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Squire had 266,246 shares of common stock outstanding of
which $126,782 or almost half were owned‘by the compény president
and 10,300 shares owned by the first underwriter leaving 129,166
shares publicly held.

Registrant was the sole market-maker for Squire for Men from
June 25, 1965 to May 13, 1966. Registrant was regularly quoting
Squire for Men in the "white sheets!" at specific bid and asked
prices throughout this time beriod. There were no quotes for Squire
for Men in the "pink sheets" by any broker-dealers during this
period.

Dufing the above-mentioned time period registrant had a total
of 17 sales transactions in Squire for Men with retail customers and
in 16 of such transactions charged such customers mark-ups varying

from 507 to 2007%.

During the above-mentioned time period, registrant had a
total of 17 purchase transactions in Squire for Men with retail
customers and in 3 of such transactions charged markdowns varying
from 8.3% to 30%.

In addition to the excessive mark—ups and mark-downs registrant
through its salesmen made false and misleading statements to

investors concerning the stock of Squire.



Ideal Brushes'

Registrant was the sole market-ma ker for Ideal Brushes from
June 29, 1965 to December 23, 1966. Registrant was regularly
quoting Ideal Brushes in the 'white sheets" at specific bid and
ask prices throughout this time period. There were no quotes for
Ideal Brushes in the "pink sheets' by any broker-dealer during
this period.

During the above-mentioned time period registrant had a
total of 195 sales transactions in Ideal Brushes with retail
customers and in 163 of such transactions charged such customers
mark-ups varying from 5.5% to 45.47%.

During the above-mentioned time period, registrant had a total
of 87 purchase transactions in Ideal Brushes with retail customers
and in 3 of such transactions charged markdowns varying from 12.57%
to 23.5%.

American Tin

Registrant was the sole market-maker for American Tin from
September 29, 1966 to December 22, 1966. Registrant was regularly
quoting American Tin in the National Daily Quotation Service's Pacific
Coast 'white sheets" at specific bid and asked prices throughout this
time period. There were no quotes for American Tin in the'pink sheets"
during this period and on only ore day (December 16, 1966) was there
a quote inserted in the "white sheets!" by another broker-dealer.

During above-mentioned time period, registrant had a total of
15 sales transactions in American Tin with retail customers, and in
13 of such transactions charged such customers mark-ups varying from

14.27 to 33.3%.
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California Girl

Registrant was essentially the sole market-maker for California
Girl from July 19, 1965 to December 22, 1966. Registrant was
regularly quoting California Girl in the '"white sheets' at specific
bid and asked prices throughout this time period. There were no
quotes for California Girl in the "pink sheets" during this period,
and the only other quotes in the "white sheets" were quotes by
another broker—dealer; who, from July 19,1965 to September 22, 1965
entered bid only quotes and from September 28, 1965 to January 24,
1966, entered specific bid and asked quotations, and at all times
such other broker -dealer’'s quotes were outside the range of
registrant's quotes, i.e., registrant always had a higher bid and
a lower asked quote in the "white sheets" each day than such other
broker-dealer quoted California Girl.

During the above-mentioned time period, registrant had a total
of 85 sales transactiéns in California Girl with retail customers,
and in 68 of such transactions charged such customers mark-upss
varying from 6.2% to 100%.

During the above-mentioned time period, registrant had a total
of 36 purchase transactions in California Girl with retail customers
and in 2 of such transactions charged mark-downs of 257.

Chemical Milling

Registrant was essentially the sole market-maker for Chemical
Milling from February 21, 1966 to December 23, 1966, Registrant
was regularly quoting Chemical Milling in the '"white sheets'" at
specific bid and asked prices throughout this time period. There
were no quotes for Chemical Milling in the "pink sheets" during
this period, and the only other quotes in the "white sheets"

were quotes by another broker-dealer, who, from March 16, 1966 to



- 42 -
September 16, 1966, entered specific bid and asked quotations, and
from September 19, 1966 to December 23, 1966, entefed only bid
quotes.

During the above-mentiored time period, registrant had a total
of 19 sales transactions in Chemical Milling with retail customers
and in 15 of such transactions charged such customers mark-ups
varying from 8.37 to 257%.

During the above-mentioned time period, registrant had a total
of 14 purchase transactions in Chemical Milling with retail
customers and in 3 of such transactions charged markdowns varying
from 8.37% to 16.6%. |

Construction Design

Registrant was a primary market-maker for Construction Design
from July 1, 1965 to December 23, 1966, and was essentialiy the
sole market-maker for Construction Design on the West Coast during
this time period. Registrant was regularly quoting Construction
Design in the "white sheets'" at specific tid and asked prices throughout
this time period. The only quotes for Construction Design in the
"pink sheets" during this time period were placed by one New York
City broker-dealer, and the other quotes‘in the "white sheets" were
quotes by one-broker-dealer during the period from October 20, 1965
to December 10, 1965, and quotes by another broker-dealer from
November 1, 1966 to December 23, 1966. |

Duriﬁg the above-mentioned time period, registrant had a total
of 39 sales transactions in Construction Design with retail customers

and in 25 of such transactions charged such customers mark-ups varying
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from 21.47 to 41.6%.

Controlled Products

Registrant was a primary market-makef for Controlled Products
from August 4, 1965 until December 21, 1966, and was essentially
the sole market-maker for Controlled Products from August 4, 1965 to
April 22, 1966. Registrant was regularly quoting Controlled
Products in the '"white sheets" at specific bid and asked prices
throughout this time period. The only quotes for Controlled Products
in the "pink sheets" during this time period were essentially
"offer wanted" quotes by two New York City broker-dealers. Other
than registrant, the only other quotes in the '"white sheets" were
specific bid.and asked quotes by one broker-dealer from April 22,
1966 to August 3, 1966, and specific bid and asked quotes by another
broker-dealer, Kesler & Co., from September 21, 1966 to December 21,
1966. In this connection, Harry Keslér, the sole proprietor of
Kesler & Co., testified that he was solely a retailer, not a whole-
saler, iﬁ the stock, that he quoted Controlled Products in the
Ywhite sheets" solely to enable him to pick up the stock for his
retail customers at the best prices possible, that he was never a primary
market-maker in the stock, that he tased his quotations on the
quotes that he contemporaneously received from registrant, and that
registrant was the only primary market-ma ker in the stock,

During the above-mentioned time period, registrant had a total
of 317 sales transactions in Controlled Products with retail

customers and in 283 of such transactions charged such customers mark-ups
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varying from 5.27 to 42.8%.

During the above-mentioned time period, registrant had a total
of 158 purchase transactions in Controlled Products with retail
customers and in 3 such transactions charged markdowns varying from
11.7% to 26.9%.

Device Seals

Registrant was the sole market-maker for Device Seals from
September 8, 1965 to December 14,‘1966. Registrant was regularly
quoting Device Seals in the "white sheets" at specific bid and asked
prices throughout the time period. Theré were no quotes for
Device Seals in the "pink sheets" by any broker-dealer curing this
period.

During the above-mentioned time period, regisﬁrant had a ;otal
of 27 sales tran sactions in Device Seals with retail customers and
in 15 of such transactions charged such customers mark-ups varying
from 33.3% to 100%.

During the above-mentioned time period; registrént had a total
of 22 purchase transactions in Device Seals with retail customers
and in 7 of such transactions charged markdéwns varying from 14.27

to 40%.



Sunset Industries

Registrant was a primary market-maker for Sunset Industries
from July 19, 1965 to December 21, 1966, and was the sole market-
maker from!May 2, 1966 to December 21, 1966.’ Registrant was regularly
quoting Sunset Industries in the '"white sheets" at specific bid
and asked prices throﬁghout this time period. No broker-dealer
quoted Sunset Industries in the '"pink sheets" during this period.
Other than registrant, the only other quotes in the '"white sheets"
were specific bid and asked quotations piaced by one other broker-
dealer from July 19, 1965 to April 26, 1966. |

During the above-mentioned gime period registrant had a total
of 103 sales‘tiansactions in'Sunset Industries with retail customers
and in 71 of such transactions charged such customers mark-ups
varying from 6.27 to 30.7%.

During the above-mentioned time period registrant had a total
of 74 purchase transactions in Sunset Industries with retail customers
and in 3 of such transactions charged markdowns varying from 5.87%

to 7.6%.
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Tabach

Registrant was essentially the sole market-maker for Ta?gch from
June 2, 1966 to December 22, 1966. Registrant was regularly
quoting Tabach in the 'white sheets" at specific bid aﬁd asked
prices throughout this time period. The only quotes for Tabach in
the "pink sheets'" during this period were quotéd by a New York City
broker-dealer as correspondent for a California broker-dealer from
November 21, 1% 6 to December 22, 1966. Other than registrant the
only quotes in the "white sheets" during this time period were bid
only quotes by one broker-dealer from June 2, 1966 toiJuly 28, 1966,
and specific bid arxi asked quotes by another broker-dealer from
November 3, 1966 to December 8, 1966.

During the above-mentioned time period, registrant had a total
of 30 sales transactions in Tabach with retail customers and in 16
of such transactions charged such customers with mark-ups varying
from 97 to 66.2%.

During the above-mentioned time period, registrant had a total
of 55 purchase transactions in Tabach with retail customers and in
16 of such transactions charged mark-downs varying from 7.6% to
26.67.

Nova Tech

Registrant was a priﬁary market-maker in Nova Tech on the
West Coast, and quoted it in the "“white sheets'" at specific bid and
asked prices from June 29, 1965 to November 30, 1966. Other market-
makers quoted Nova Tech in both the "white sheets" and in the
"pink sheets'" during this time period.

During the above-mentioned time period, registrant had a total
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of 39 sales transactions in Nova Tech with retail customers and in
28 of such transactions charged such customers mark-ups varying from
5.1% to 27.2%.

During the above-mentioned time period registrant had a total
of 109 purchase transactions in Nova Tech with retail customers and
in 7 of such transactions charged mark-downs varying from 5.27 to 11.1%.

In determining whether there were or were not excessive
mark-ups and mark-downs in this proceeding resort must be had to
standards long established by the Commission and the courts. 1In
substance both the Commission, the courts and the National Association
of Securities Dealers have held that it is a fraud and deceit upon
customers to charge prices not reasonably related to current market

prices absent countervailing evidence. See, e.g. Barnett v. United

States, 319 F.2d 340 (C.A. 8, 1963); Hughes v. SEC, 139 F.2d 434

(C.A. 2, 1943); Samuel B. Franklin & Co. v. SEC, 290 F.2d 719 (C.A. 9,

1961), cert. denied, 368 U.S. 889; Duker v. Duker, 6 SEC 386 (1939);

Naftalin & Co., Inc., 41 SEC 823 (1964).

The reasonableness of a mark-up or mark-down must be determined
for each individual transaction on the basis of the best evidence of
the market price for the particular security at the time of the

2/
transaction. It is necessary in considering whether specific retail

prices under consideration are or are not excessive to consider speci-

fically the type of securities involved, the availability of the

22/ Shearson Hammil]l & Co., Securities Exchange Act Release No. 7743
(November 12, 1965).
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securities in the market, the price of the securities, the amount of
money involved in the transaction, the disclosure to the customer,
the pattern of mark-ups‘and mark-downs, and the nature of the firm's
2y
business.

During the period from July 1, 1965 to December 30, 1966, in
the 13 securities issues described above, registrant executed a
total of 1,192 sales transactions with retail customers. Eighty-
four of these transactions involved stocks selling at prices less
than $1 per share, 1,105 involving stocks sellfhg at prices more
than $1 but less than $5 per share, and the remaining 3 transactions
involved stocks selling at prices more than $5 but less than $10 per
share.

In 60 of such transactions, registrant charged mark-ups
varying from 5.17% to 10.9Z In 611 of such transactions, registrant
charged mark-ups varying from 117 to 25.9%. 1In 209 of such trans-
actions registrant charged mark-ups varying from 257 to 40.9%. In
61 of such transactions, registrant charged mark-ups exceeding 417%.
Thus, in 941 of the 1,192 sales transactions in the relevant 13
issues that registrant had with retail customers, or in approximately
807 of its retail transactions, registrant charged customers mark-ups
in excess of 5%.

The Commission has repeatedly held that in the absence of
countervailing evidence, a dealer's contemporaneous cost is the best
evidence of the current market price.

The term current market price refers to a free and open market

2¥ Naftalin & Co., 41 SEC 823 (1964).
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which is not made, controlled or artificially influenced by any party
participating in an offering of securities. As the Commission pointed

out In the Matter of Hazel Bishop, 40 SEC 718 at p. 736 ". . . the

basic principle [is] that any representation that a security is being
offered at the market implies the existence of a free and open market. . . .M

In D. Earl Hensley & Co., 40 SEC 849, 852 (August 1961) the Commissicn

pointed out that registrant *. . . offered to sell securities at the
market price without revealing that it created such market as may have
existed." 1In an important footnote the Commission pointed out that

"By engaging in the securities business a broker-dealer represents,

among other things, . . . that it would effectuate transactions at prices

reasonably related to prevailing market prices (Charles Hughes & Co.,

Inc., 13 SEC 676 (C.A, 2, 1943), aff'd 139 F.2d 434, 436 (C.A, 2, 1943),

cert. denied 321 U.S. 786; Manthos, Moss & Co., Inc., 40 SEC 542

(1961); and that such market prices are determined in a free and open

market not maintained or controlled by itself (Otis & Co. v. SEC, 106

F.2d 579, 582 (C.A. 6, 1939); Gob Shops of America, Inc., 39 SEC 92

(1959); Russell Maguire & Co., Inc., 10 SEC 332, 348 (1941).v

(Underscoring supplied).

In the case at issue here the fact is that with the exception
of Nova Tech the registrant was the dominant or sole market. Moreover
the prices charged were controlled by registrant and were not deter-
mined in a free and open market.

In computing mark-ups the Division utilized as the "current
market price" for each security the prices at which registrant sold

the particular security to another dealer on the day in question, and
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for days where registrant did not have a same-day dealer sale, the
Division used registrant's contemporaneous cost of the particular
security as the proper basis.

Contemporaneous cost has been defined as either the price a
dealer paid for the security on the same day the sale to a retail
customer was effected, or if no same day purchase occurred, the price
the dealer paid for the stock on the day nearest to the date of its

sale to a retail customer. Linder, Bilotti & Co., Inc., Securities

Exchange Act Release No. 7738 (November 5, 1965), p. 2, n. 4 [3 days];

Advance Research Associates, 41 SEC 579, at 611 (1963) [3 days];

Samuel B. Franklin & Co. v. SEC, 290 F.2d 719 (C.A. 9, 1961), cert.

denied 368 U.S. 889.

In determining registrant's ''contemporaneous cost' of each
particular security where registrant did not have same day sales to
dealers the Division utilized the registrant's same day cost whenever
available (579 out of 941 instances), registrant's cost one day
before or after the day of the alleged illegal mark-up, when same
day costs were unavailable (215 out of 941 instances) and on some
occasions the Division employed registrant's cost two days away (74
out of 941 instances), three days away (64 out of 941 instances),
and four days away (9 out of 941 instances). The Division's compu-
tations of mark-ups and mark-downs in this case follows past Commission
precedent.

The mark-up prices of the 13 relevant securities seldom
changed from day to day during the period involved. 1In this case the

Division did not charge the respondents with viclations relating to
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allegedly excessive mark-ups or mark-downs where Franklin sold to a
retail customer and on the same day sold to a dealer where the price
| 24/
to the customer was not in excess of the price to the dealer.

As has been pointed out with the exception of Nova Tech there
was little if any dealer activity independent of the registrant
and registrant was either absolutely or primarily the sole market
in each of the issues.

Each of the 13 stocks was a relatively speculative, low-
priced security and in at least three of the issues the securities
offered were of companies in serious financial difficulties having
large accumglated deficits and whose stock had little or no book
value.

The Division contended that rregistrant was conducting
primarily a retail operation. The respondents contested this claim.
The pertinent facts may be summarized as follows:

Out of 1,501 total sales transactions that registrant executed
in the 13 issues during the pertinent time period 1,192 were sales
to retail customers and only 309 were sales to other customers. The
percentage of retail sales to total sales in each issue was as
follows:

American Tin 93%;- Célifornia Girl 94%; Chemical Milling 70%;
Construction Design 93%; Continental Food 80%; Controlled Products
95%; Device Seals 80%; ldeal Brushes 97%; Landsverk 76%; Nova Tech

27%; Squire for Men 63%; Sunset Industries 89%; and Tabach 35%.

24/ See, e.g., Shearson Hammill & Co., Securities Exchange Act Release
No. 7743 (November 12, 1965); Century Securities Company, Securities
Exchange Act Release No. 8123 (July 14, 1967), p. 7; Gateway Stock
and Bond, Inc., Securities Exchange Act Release No. 8003
(December 8, 1966), p. 4; Langlev-Howard, Inc., Securities Exchange
Act Release No. 7986 (October 26, 1966), p. 6; Mark E. O'Leary,
et al., Securities Exchange Act Release No. 8361 (July 25, 1968).
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Thus it appears that in five of these issues over 907 of
the sales were to retail customers, that in five other issues between
707 and 89% of sales were to retail customers and in the remaining
three issues between 27% and 63% of sales were to retail customers.

In approximately 807 of registrant's sales to retail customers
of stock in the 13 pertinent issues during the period under consi-
deration the registrant charged illegal excessive mark-ups varying
from 5% to 2007%.

The respondents in their proposed findings, (proposed finding
No. 464) pointed out that during the pertinent period herein the
registrant '"sold an aggregate of 418,202 shares to retail customers.
During the same period of time it sold over 122,000 shares to other
dealers. During the same period of time it purchased 279,450 shares
from retail customers and purchased 258,656 shares from other
dealers."

On the basis of these figures it appears that less than one
quarter of the shares referred to by registrant was sold to other
dealers and that during the same period over three quarters of the
shares were sold by registrant to retail customers. The figures also
disclose that registrant bought more shares from retail customers
than it bought from dealers. Contrary to respondents' contentions,
these figures reflect that registrant was conducting primarily a
retai 1 business.

Furthermore, contrary to respon&ents' contentions most of
registrant's dealer sales in the 13 relevant issues were effected at

negotiated prices below registrant's offer quoted in the sheets on
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the appropriate day when each transaction occurred. Thus, out of
309 total dealer sales, at least 212 of them were made below regis-
trant's quoted offer price. It is reasonable to conclude that when
the essentially sole market-maker effectuates approximately 707 of
hisdealer sales at negotiated prices below his offer quotes in the
sheets, that the market-maker's offervquotes in the sheets were not
necessarily reflective of the prevailing market. Instead they reflect
that such registrant exercised wide latitude in arbitrarily setting
its inside asked price at a self-serving, high'figure. In this
case, it appears that these arbitrary prices were set in material
part for the purpose of facilitating a retail distribution of stock

at excessive and illegal mark-ups. See e.g. Costello Russotto & Co.,

Securities Exchange‘Act Release No. 7729, p. 4 (see infra).

The evidence does not reflect any inability on the part of
registrant to obtain any of the securities comprising the 13 issues
involved heré. Indeed it appears that whenever the registrant
needed securities it was always able to purchase stock in the 13
relevant issues from other dealers or from retail customers at or bel ow
its quoted bid price.

The respondents offered as experts certain securities
traders and the secretary of District Two of the NASD who contended
that there were no mark-ups and mark-downs. The witness produced
on behalf of respondents reéched their conclusions on the basis of
their exémination of exhibits prepared by the Division and not on
the basis of alleged telephone quotationé.

The respondénts, however, claimed inconsistently with the

testimony offered by their experts that no attention should be paid
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to the quotations in the National Daily Quotation Sheets since they
were at least a day old at the time transactions occurred and conse-
quently market conditions changed and they were therefore justified
in engaging in transactions inconsistent with their quotations in
the sheets. For example, the respondents argued that the Division
seemed to be interpreting the position of the respondents as being
that its bid and asked prices as set forth in the National Daily
Quotations Bureau Sheets constituted in all cases the current market
price for the securities in question and constituted the basis for
calculating mark-ups. Respondents stated that they ". . . do nof

and did not take this position. The position of respondents is and

has been that the bona fide representative current market price of

the securities was the bid and asked quotations given at the time of

a particular transaction on any given day." (Underscoring by

respondents). To support its contention that the quotations given
in the white sheets should be given little or no consideration the

respondents contended that they were relying upon comments made by

the Commission in its Shearson Hammill opinion. However, the Commission's

statements made in Shearson Hammill do not support respondents’

position.

Moreover, there is no evidence in the record in this case
specifying precisely what respondents' oral telephone quotes were
with respect to any specific transactions in issue in the case. Further-
more, as the Commission clearly pointed out in the Naftalin case

Securities Exchange Act Release No. 7220 (January 10, 1964) at p. 7
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such telephone quotes cannot be utilized as the proper basis for computing
mark-ups in a situation where a dealer consistently took mark-ups
of at least 107. over contemporaneous costs in its retail sales in
spite of the fact that such retail sales were made at the quoted
offer price. Respondents' contentions are wholly without merit and
are rejected.

The position of registrant and certain expert witnesses who
testified on registrant's behalf (as contrasted with Division's
position described. hereinabove) was that so long as the registrant
was willing to buy or sell reasonable quantities‘of securities at his
quoted prices the appropriate standard for determining the '"current
market price" on any specific day and to determine whether or not there
was a mark-up was the offer price quoted by registrant in the sheets
on that day. 1In the opinion of these experts even in the case of a
sole or non-competitive market if he sold at his quoted offer price
there was no mark-up and his contemporaneous cost was irrelevant.

The facts in this case are that, essentially, the registrant
was in a monopoly position with regard to securities involved here.
Neither dealers nor members of the investing public had any source
other than registrant. Dealers, being professionals and much more
sophisticated than the investors who were the target of respondents'
sales efforts were able to-and frequently picked up the stock at
negotiated prices below the quoted offer.

Respondents' position assumes that the prices quoted by the
sole market maker constitqte a better standard for determining

"current market prices'" than the registrant's contemporaneous cost.
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This contention disregards the fact that in thié case the registrant
was the sole market maker in 12 of the 13 securities at issue here,
and that he dominated and controlled the market in these securities
and that he fixed his quotes arbitrarily at high levels.

The difference of opinion as to the appropriate standards to
apply in this case was not based upon any difference in the objective
facts disclosed by the record. This difference of opinion between
the registrant and the Division is based essentially on differing
viewpoints asg to how the evidence adduced (principally in the form of
Division exhibits) should be evaluated or interpreted.

Normally, in an administrative proceeding, a conflict in
expert testimony is not considered in the same light as a conflict

25/
based on straight evidentiary grounds.

In Brockton Taunton Gas Co. v. SEC, 396 F.2d 717 at page 721

the court pointed out that ". . . the traditional opinion rule does

not apply in administrative proceedings." 2 K. Davis, Administrative

Law 914.13 (1958). 1In Market Street Railway Company v. The Railroad

Commission, 324 U.S. 548 at p. 560 the Supreme Court pointed out that

"This is not a case where the data basic to a judgment
have been withheld from the record. The complaint is
that the Commission formed its own conclusions without

2Y "One of the most common arguments is that an agency cannot accept
the expert testimony of its own staff members as against the
testimony of outside experts; the federal courts consistently reject
the argument. Sometimes the agency follows the conventional rule
and the reviewing court has to remind it that the administrative
process should be free from such a rule; . . . ."

In many cases the question recurs whether a supposedly expert -
tribunal may use its own judgment in the face of uncontradicted
expert testimony to the contrary. The early federal cases sometimes
required specific expert opinion to support the findings, but more
recently the federal courts have generally permitted agencies to use
their own judgment." (Footnotes omitted). (2K Davis, Administrative
Law §14.13 (1958).
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the aid of expert opinions. It is contended. that the
Commission should draw conclusions from these facts only
upon hearing testimony of experts as to the conclusions
they would draw from the facts of record. Experts'
judgment, however, would not bind the Commission. Their
testimony would be in the nature of argument or

opinion, and the weight to be given it would depend upon
the Commission's estimate of the reasonableness of

their conclusions and the force of their reasoning.
There is nothing to indicate that any consideration which
could be advanced by an expert has not been advanced by
the company in argument and fully weighed."

The Commission is privileged to make such reasonable inter-

pretation of the anti-fraud provisions of the statutes and its own
: \ 26/

rules as may be pertinent to a given situation.

The casesand authorities including the rules of the NASD
cited by respondents do not support their position in this case. In
fact, respondents' position and that of their experts is inconsistent
with the pastland recent decisions of the Commission, the courts
and the NASD; Iﬁ essence it is based on nothing more than regis-
trant's ipse dixit supported by four securities traders with whom
the registraﬁt does business and the secretary of a locél NASD

. 27/
district committee who disclaimed speaking for such Committee.

26/ See NLRB v. Hearst Publications, Inc., 322 U.S. 111, 131; Gray v.
Powell, 314 U.S. 402, 412, Gray v. Powell was a case where there

was no dispute as to the evidentiary facts but there was a difference

of judgment as to the impact of such facts. In Gray v. Powell
there was also a dispute as to the meaning of language.

7/ The respondents' position as expressed in their proposed findings
was, inter alia, that "The evidence supporting the market making
activities of Samuel B. Franklin distinguishes this case from
every case cited by the Division." 1In the sense that this appears
to be the first case in which experts produced by respondents
testified to their opinions which were to the contrary of expert
opinion: elicted from an SEC witness the respondents are correct.
However, it should be pointed out that, contrary to respondents'
contentions the evidence offered by their experts is not evidence
which contradicts any of the objective facts such as the actual
bid and ask quotations placed in the sheets by registrant or the

facts relating to registrant's contemporaneous costs. The testimony

of the experts are in the nature of argument or opinion and the
weight to be given such testimony depends on the reasonableness
of their conclusions.
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The interpretation of the terms “current market price" and
"mark-ups" as invoked by the registrant and its expefts are not binding
on the Commission.

To accept the position of registrant and its experts would
require a reversal of past Commission, court, and NASD precedent and
would be inconsistent with the protection of investors.

One of the registrant's experts, Robert B. Bérnard (*Bernard")
testified that he was familiar with NASD Rules of Fair Pracfice.

When he was asked on cross-examination how he reconciled his testimony
in this proceeding that Franklin's mark-ups and mark-downs were

"zero" with the principle that in the absenée of an ihdependent market
contemporaneous cost was normally used for determining mark-ups, he
replied that the NASD had changed its interpretation of the rules.

He was also of the opinion that the NASD's prior rules were obviously
unfair. When the witness was asked when and where the NASD had

changed its rules relating to mark-ups he stated that thé Association
had changed them approximately two years prior to the time that he

was testifying. After examining the NASD Manual containing the
Association's rules he stated that he could find no basis in the Manual
for his statement that the NASD had chénged its rules or its position,
The fact was that there were no changes in the pertinent NASD rules

nor had there been any published changes in NASD interpretations of
such rules. When asked what authority he had for making the statement
that the NASD had changed its position with regard to detemmining
mark-ups he stated that "the only authority 1 have would be a discussion
with a local NASD official about the change." The witness went on to

explain that he meant a discussion he had had with James Resh, another
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witness for regiétrant in this proceeding who was secretary of
District 2 of the NASD. Finally, the witness conceded that there had
been no change whatever in the pertinent rules published in the NASD
Manual. The witness also conceded that no officer of District 2 of
the NASD had advised him that there had been a change in NASD policy.

This witness was unfamiliar with NASD decisions relating to
mark-ups and was simply expressing a personal opinion which appeared
to be based on an erroneous idea of the content and meaning of the
NASD decisions or Securities and Exchange Commission decisions based
upon alleged mark-ups. His testimony was not persuasive.

The respondents preéented a second witness who managed the
trading department in the Los Angeles area for Merrill, Lynch, Pierce,
Fenner and Smith ('Merrill Lynch"). According to respondents'
counsel this witness was offered "primarily, as (1) someone familiar
with the trading practices of Samuel B.'Franklin, and (2) as an
experienced trader familiar with the professional practices in the
industry."

Respondents' counsel also stated that they were '"mot offering
this witness either as a lawyer or an expert in the decisions of the
SEC or the NASD," but respondents had asked him if he were "familiar
with the NASD rules which generally govern the operation of the over-
the-counter markets and trading practices."

However, the witness explained that he was not testifying as
to the views of Merrill, Lynch but was only giving his own opinion.

It also appeared that Merrill, Lynch the firm in which this
witness' experience as a trader appears to have been gained, did not

make a market in the kind of low-priced stocks such as the registrant
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did, the lowest priced security which the firm traded locally (i.e.
Los Angeles) being $11. In addition, the witness testified that he
did not "determine the mark-ups [he charge]d in [his] company trans-
actions", and that Merrill Lynch had an "automatic policy" with
regard to "mark-ups", i.e., "They are either up or down the-exact
amount of the New York Stock Exchange Commission."

As far as this witness was concerned the cost of a security
had no relevancy with respect to the definition of a mark-up even in
a case where the dealer was the sole market in 5 low-priced stock
where the broker dealer as a principal bought in small quantities
and sold in small quantities. The only factor according to the witness
is Qhether the dealer stands behind his quotes. If he does he is a
good market maker.

The witness further testified that he was expressing a view
simply as to how his business with the registrant affected the firm
with which he was associated, and that as long as the company stood
behind its bid and ask quotations and meets the orders he was uncon-
cerned with the company's integrity and that he did not "know
Samuel Franklin'" and had only met Dick Franklin once at a convention
of traders. The witness also testified that insofar as he was
concerned '". . . as long as the company stands behind its bid and
asked quotations and meets the orders he was unconcerned with the
company's integrity, and that he was only concerned with the integrity
of Samuel Franklin or Richard Franklin insofar "as their operation
with us was concerned in the handling of orders between us and on
the telephone."

The witness' testimony as to the appropriate way to calculate

excessive mark-ups was not based on any expertise by the witness



- 61 -

through hisrexperience with Merrill, Lynch since the latter had an
automatic policy with fegard to mark-ups wholly unrelated to registrant's
practices with regard to mark-ups. On the basis of his own statement

as to his experience it appears that the witness' knowledge of how
mark-ups should be calculated for low-priced over-the-counter securities
was quite limited. Finally, the standard invoked by the witness as

to the calculation of mark-ups, i.e. the dealer stands behind his
quotes, receives no recognition as a standard for determining mark-ups
in the decisions of the NASD, Commission or the Courts and if adopted
would amount to a regression in the standards for the protection of
investors.

It should also be noted that the excessive mark-ups charged
retail customers by registrant stand in stark contrast with the practices
which the witness testified were utilized by the firm whi ch employed
him.

He also testified that where 207 of the transactions are with
broker-dealers and 807, are with retail customers he would consider that
the broker-dealer was primarily a retailer.

A third witness called by the respondents, Robert D. Diehl,
testified that he did not believe that contemporaneous ¢ost or same
day cost should be employed as a standard for determining mark-ups.

He testified that he did not feel "under any circumstances that a

dealer's cost as long as he stays within the prescribed market . . ."

(i.e."the one he is quoting or has quoted in the white sheets") should

be employed to calculate mark-ups and that as 1ong as he stays within
his quoted market a dealer could "set up any market that he thinks is

reasonable." (Underscoring supplied). Apparently this was the witness'
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view no matter how high the mark-ups were over the dealer's contemporaneous
cost even in the case of a sole market. His view was that the correct
standard to employ for a sole market maker was the offer price. This
position ignores the fact that the term "current market price" refers
to a free and open market which is not made, controlled, or artificially
influenced by any party participating in an offering of securities.
Furthermmore his views are inconsistent with the decisions of the Commission,
the courts and the NASD in mark-up cases. His views are rejected.

Another witness Arthur Lee Benson, testified on behalf of the
respondent similarly to the respondents' other experts. The witness agreed
that his "sole consideration in the detemmination of whether a good
market is being made by a market maker is whether he stands by his
quotations" and that he considers no other factors. The witness also
conceded that "based on purely just these figures of those stocks, these
13 stocks here, he [registrant] would be more of a retail broker." He
also stated that he did not set up "mark-ups" for his firm but that he
had some experience in this field, that he was aware of the 5% rulé and
that "If someone were to but 2 points oﬂ $20 stock, 1 know to blow a

whistle on it. 1 know it doesn't mean something else. This is merely my

knowledge as far as mark-ups go. 1 am not an expert. 1 don't think 1

have been called as an expert in mark-ups per se. An opinion 1 do have."

(Underscoring supplied). This witness' views are rejected as incon-
sistent with the applicable law.

In connection with the matter of dealers standing by their
quotations, it should be observed that under arrangements with the

National Quotation Bureau, Inc. broker-dealer subscribers who publish

bids and offers are required to honor their quotations unless their
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needs have already been fulfilled or some changes have occurred so
that they no longer need to buy or seli, as tﬁe case may be, the
28/

securities which they quoted. Accordingly when broker-dealers honor
their quotations in the éheets they do no more ghan law and trade
custom require and they do nat deéerve any special commgnd;tion for
so doing. Further a broker-dealer whovhonors his quotations does
not thereby acéuire a license or right to cha;ge excessive mark-ups
or mark-downs. Specifically‘tﬁe fact thatxa broker-dealer in a non-
competitive market stands béhinds his ﬁuotes ié not aﬁvexcuse or a
defense for charging excessive mark-ups and mark-downs.

Another witness who teétified in support of respondent's position
was James H. Resh, District Secretary éf District 2 of the NASD.

When this witness appeared counsel for the respondents stated that ". . .

Mr. Resh is not authorized to speak for the NASD, he is speaking

for Mr. Resh." And Mr. Resh stated that counsel's statement was
correct. Later in his testimony, however, Resh testified ". . . 1
speak as the District Secretary for the NASD. . . I am here in the

official capacity as the District.Secretary, yes sir."

Resh had discussed his viehs with réSpondenté' counsel prior to
appearing on the witness stand and was familiar with thé Division exhibits
relating to mark-ups. However, he did not tell the District Committee
what opinions he would express in his official cépécity és the
District Secretary; nor did he obtain approval from thevDistrict
Committee for the views he expressed'concerhing'the appropriate way
to calculate mark-ups in this case. He testified that he had not
taken to the Committee the questions of the fairness of the mark-ups

in this case.

28 / See Registration and Regulation of Brokers and Dealers, Sec. 16-4 E. Weiss.



- 64 -

Resh, among other things, testified that He was of the
opinion that where ". . . a broker holds himself out to be willing:
to buy or sell a security at the price [which he has] quoted in the
white sheets, for example, and doesn't back away, he meets that
obligation . .. [and that] indicates a bona fide market maker."
Resh's testimony.was also to the effect that his view applied for
example, where the market maker was selling to members of the public,
not only to the broker-déaler community and this view was also
applicable even in the case of a sole market. However, when Resh
was asked what the effect of an existing competitive market for
securities being traded by a firm was with regard to confirming or
establishing the bona bide reasonable current market price of

securities, he answered that he was not qualified to answer that

question.
Resh testified ", . . that in general in [his] opinion . . .
that Franklin . . . makes good markets and even though [he]whad

no specific information on how the market was beiné made in these
issues the fact that generally [he] considered Franklin as a good
bona fide market maker that was sufficient basis for [him] to say
the ask price could be used."

This is a standard which has nb basis in logic or in the law,

Resh testified that in his capacity as District Secretary he
tried to read every Board of Governors’decision and SEC decision in
the mark-up area.

Resh also testified that District 2 had never formally since
he had “been District Secretary ever in witing or in an opinion or

otherwise, sanctioned a formal policy that would authorize using as
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a basis for computing compliance with mark-up policy . . . the ask
quotation prices of an integrated broker-dealer, placed in the white
sheets in the situation where the market for over-the-counter stocks
was a non-competitive market."

Resh, in his career with the NASD had never read an opinion
by either the NASD Board of Governors or by the SEC involving a
mark-up problem where either one of these two bodies had ever
sanctioned the use of an interested broker-dealer's ask quotations
as the proper basis for computing mark-ups as opﬁosed to contemporaneous
costs or as opposed to the closest iptradealer sales,

Resh while he was on the witness stand testified concerning
various exhibits relating to mark-ups which had been prepared by the
Division and which had been examined By him. 1In this connection he
was asked what he used to determine whether the market was a negotiated
one or not. He replied that he did not make that determination.

When asked to make such a determination as an expert witness he answered
that he did not know and finally stated "1 am not an expert witness

in trading." He conceded that in determining what the proper basis

for computing a mafk-up was he '"gave no consideration to whether or

not the market in the particular security issue was a negotiated one."
He further added that when he looked at figures he didn't use that.

He testified, however, that he believed that ". . . a committee looking
at a series of figures probably considers.that." Presumably, he was
referring to a District Committee of the NASD, and to the probability
that in determining the proper basis for computing mark-ups such a
committee would give consideration to whether the market in the par-

ticular security was a negotiated one.
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Resh also testified that if the sole market maker was
generally effecting transactions at prices between the bid and the
offer quoted in the sheets that fact would probably influence his
decision as to whether or not he would be able to use his ask quotations
as the basis for his mark-up. Resh conceded that the existence of
a negotiated market could be a factor that would indicate that the
dealer's ask price should not be used as a basis for determining
mark-ups.

Resh was asked whether he agreed with certain statements made
in the Naftalin case, 41 SEC 823 (1964). Specifically he was asked
whether he agreed with the following statement:

"On the other hand, quotations for securities with

limited interdealer trading activity, particularly

low price speculative securities frequently show

wide spreads between the bid and the offer and are

likely to be the subject of negotiation. Such quo-

tations may have little value as evidence of the

prevailing market price."

Resh expressed his agreement with the statement.

He also agreed with the following statement in the Naftalin
case:

"In other instances such quotations have been used

as the base for the computation of mark-ups in the

absence of evidence of same day costs. 1t seems

clear that the propriety of using quotations as evidence

of prevailing market price must be tested in the

light of all relevant circumstances. For example,

the nature of the security, the breadth of the market,

and whether it is independent of the dealer relying

upon the quotations, the spread in the quotations

and the functions of the dealer."

Resh was asked whether the quoted language indicated to him

that when quotations to be relied upon are not independent of the

dealer in the question that that would be a factor which would go



- 67 -
against using the quotes as the mark-up basis. vHe'épswered’that'it
could or(tﬁat it might and "it does, émoﬁg other things, ﬁave a
bearing on the matter." The witness was also asked whether he could
state why the fact that the quotes were notviﬁdépendent of Franklin
would bear againét using them to determine Franklin;s mark-ups. He
did not answer fhe question directly but stated that such factor
"would be one of the things that would be looked at in presenting these
quotations and/or these mark-ups to the committee.'! He denied that
he disregarded the fact that in general there were no quotes independent
of Franklin and was of the opinion that some weight should be given
to the fact that there were no independent quotations away from Franklin
but was unable to say in what way he considered such fact and could
not explain what weight if any he gave to this factor. It was clear
from his testimony that in his opinion the fact that there were no
independent. quotes might affect the judgment of a District Committee
but that such factor had no effect on his conclusions concerning
mark-ups in this case. This witness was asked, "Mr. Resh, in your
opinion and based upon your experience in connection with this industry,
what is the effect of an existing competitive market for securities
being traded by a firm with regard to confirming or establishing the
bona fide reasonable current market price of the securities." His
answer was "I don't think, Your Honor, I am qualified to answer that
question."” However, Resh was of the opinion that where a broker-dealer
was conducting primarily a retail operation it would not be proper
for him to use his ask quotations as the basis to determine mark-ups.

In this connection Resh agreed with the following statement in the
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Gateway case. As we have recently observed in a smiljar case in
rejecting a contention that the inside offer should be used as a base
in computing mark-ups:

"Where a dealer, although regularly in the sheets, sells

primarily to retail customers, its 'own ask quotations can

be a self-serving figure, and to allow its use as a base

for computing mark-ups on retail sales to customers would

be to countenance a bootstrap operation which would give a

dealer unrestricted latitude in setting its inside ask

price, and therefore the retail prices, and nullify the NASD's

fair pricing policy as a protection of investors."!

Resh's views are rejected.

Here as we have seen the registrant was conducting primarily
a retail operation in a sole or non-competitive market and it was
inappropriate to use his ask quotations as a basis for determining
mark-ups.

The respondents in their brief attempt to distinguish the

principles enunciated by the Commission and affirmed by

the Court of Appeals in Samuel B. Franklin & Co. v. SEC, 290 F.2d

719 (1961) from the principles applicable in the instant case. This
case reached the Ninth Circuit following an appeal from the Commission's
affirmance, 38 SEC 908 (1959) of a decision of the NASD.

The NASD District Business Conduct Committee of District No. 2
found that during the period January through May 1956 Franklin sold
securities to and purchased securities from customers at prices that
were not fair in view of all the relevant circumstances, in violation
of Sections 1 and 4 of Article 111 of the NASD Rules of Fair Practice

and that such conduct was contrary to just and equitable principles

29/ Securities Exchange Act Release No. 8003 (1966).
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of trade. The Board of Governors affirmed the decision of the
District Committee and censured and fined the respondent.
The respondents imply that the only point for which this decision
stood was that it overruled Franklin's contention that "the NASD
mark-up rule (the 5% rule) was unfair when applied to low priced and
penny stocks.'" The fagt is, however, that in this case (sometimes

referred to herein as the first Franklin case) the respondent in his

defense pointed to his published bid and ask quotations. In this con-
nection tﬁé Commission stated that:

"Applicant is not aided by pointing to the fact that
published bid and asked quotations on low-priced securities
sometimes have spreads in amounts as great as those
involved in the mark-ups charged by applicant. 1t does
not appear from the record whether the partijcular
securities dealt in by applicant were the subject of such
wide-spread quotations when his transactions were effected.
But even assuming they were, in our opinion, it is clear
that while published quotations have been used as an indi-
cation of prevailing market prices in the absence of
evidence to the contrary, the difference between a bid
quotation, which generally represents the lowest price
at which a dealer considers he may be able to induce

"other dealers to negotiate with him respecting his purchase
of the security, and the asked quotations, which generally
represents the high price at which a dealer considers he
can induce negotiations for sale of his security, cannot

properly be treated as a measure of what is a fair or rea-
sonable mark-up over contemporaneous cost." (Underscoring
supplied).

The Commission in its opinion as did the NASD also pointed out
to Franklin how computations of mark-ups and mark-downs should appro-
priately be made. 1In this connection the Commission stated:

"The mark-ups were computed on the basis of applicant's
own cost on same day or contemporaneous purchases of shares
of the same securities, except- that in a relatively small
number of instances where a contemporaneous cost was not
available, the computations were made on the basis of
quotations obtained from the National Daily Quotation Service.
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The mark-downs on applicant's purchases from customers
were computed on the basis of same day or contemporaneous
sales by applicant of shares of the same securities."
The NASD instituted a second disciplinary action against
Samuel B. Franklin & Co. and again the NASD found that he had violated
Sections 1 and & of Article I1I of the NASD Rules of Fair Practice by
the sale of securities at unfair prices.

Franklin again sought Commission review of the NASD's decision

and thereafter the Commission affirmed the NASD In the Matter of

Samuel B. Franklin & Co., Securities Exchange Act Release No. 7407
%

(September 3, 1964).
The principles relating to the appropriate computation of

mark-ups are even more sharply enunciated in the second Franklin case than

they were in the first. In the second Franklin case the respondents

made the same contention that he made in the instant case nameiy that it
was appropriate for him to sell stock to customers at the price at which
he sold to dealers even on days when there were no dealer sales and that,
therefore, no mark-ups were involved. - In this connection Franklin
asserted that he maintained an inventory position in a great majority

of the securities at issue and made a primary market in most of them. The
NASD accepted the applicant's claim that it was his normal practice to sell
stock to customers at the same price at which he sold to dealers but it
refused to accept his contention that, therefore, no mark-ups were involved,
and it refused to agree that his activities in selling to customers

at the same price as he éold to dealers was sufficient justification

for the use of an individual firm's stated professional offer as the
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best evidence of the prevailing market. Instead the Commission
stated that:

"We agree that, under the circumstances here, it would

have been improper to use applicant's own inside ask

price to determine the fairness of the prices which he

charged customers in principal transactions, and that

the NASD properly computed the mark-ups charged by the

applicant."
The only possible distinction between the mark-up issues in the case
at bar and the mark-up issues in the 1964 Franklin case, is the
fact that in the 1964 opinioﬁ it is not clear whether the firm was
the sole market-maker in a "noncompetitive market, or whether the
firm was merely one of several primaryumarket-makers in a "competitive
market." If the holding to thg 1964 Franklin case quoted above
quoted above applied to a potentially competitive market where
competition'could affect the quoted market prices, a fortiori, it
applies even more so to the noncompetitive market situation in the
case at bar, where the complete lack of gompetition allowed the
Franklin firm to arbitrarily fix the quo;ed markgd priceg at a high
enough level over its contemporaneous costs to enable it to retail
securities at unconscionable profits. In this connection, it is
significant that the 1964 Franklin opinion predated the violations
charged in the instant case, but nevertheless respondents wilfully
chose to disregard its holding in conducting their broker-dealer business,
even though the case has never been overruled or otherwise rejected
by the NASD, the Commission, or the courts.

The Division contends that mark-ups in this case should be

computed as they were in both the first and second Franklin cases.
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The Special Study pointed out that there are a number of
securities of limited activity in the over-the-counter market where
market-making may be confinedvto one or two broker-dealers at most

and for which there is no competitive market. In such instances the

Study pointed out:

*. . . the use of the inside offer as the base
for computing the mark-up may be unsatisfactory,
particularly if the firm is engaged in a retail selling
campaign where its own inside quoted prices provide
the basis for retail prices.” [Part 2, p. 651]

In this context, the Special Study pointed out that:

"In enforcing the mark-up policy, the NASD has
taken the position that, if there is no independent.
market, contemporaneous cost should be used. This
is apparently based on the premise that, if a dealer
is in a position to establish the price level through
its own retail selling its inside offer is not a
valid basis for computing mark-ups . . . [T]o ignore
the fact there is no independent market may be to
permit mark-ups on an artificial base." [Part 2, p. 652]

The Special Study, Part 2, points out that "The Commission
has stated in numerous mark-up cases that . . . in the absence of
countervailing evidence, the prices paid by a dealer are the beat
evidence of market price.'" The Study footnotes this quotation by
reference to the brief of the NASD in the Boren case (Securities

Exchange Act Release No. 6367), September .19, 1960, in which the

0

NASD stated in reply to the argument that a dealer's quoted market
as opposed to contemporaneous cost should be used as the basis for
computing mark-ups:

", . . while in certain instances, where often better
evidence is lacking, reference may be made to the quoted
markets, the best detemination of a market is the

price at which a dealer purchased a security from one

or more professionals dealing in the security at a given
time. Thus, where there is an actual transaction of
purchase, the contemporaneous cost to a broker-dealer is
the best indication of a market. This general proposition
has been repeatedly asserted by the association and
accepted by the Securities and Exchange Commission."
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In every Commission case dealing with this kind of problem
i.e. that is where there is no independent market it has specifically
rejected the approach taken by the registrant and its experts and

it has done so in a number of recent cases. For example, in Gateway

Stock and Bond, Inc., Securities Exchénge Act Release No. 8003
(December 8, 1966), the Commission pointed out:

", . . whatever the NASD's understanding may have been
as to- the consideration applicable to integrated dealers
in an independent competitive market, it is clear, as
noted by the Special Study, that where there is no such
market, the NASD has used contemporaneous cost as the
basis for computing mark-ups."

In the O'Leary case, Securities Exchange Act Release No. 8361

(July 25, 1968) the Commission pointed out:

", . that even when other dealers are quoting the
particular stock issue in the sheets, such quotes
independent of the respondent-dealer can not be used as
the mark-up basis by the respondent firm when the
respondent firm was able to continually acquire stock in
the market at a contemporaneous cost lower than such
independent quotes.'

In Naftalin & Co., Inc., 41 SEC 823 (1964), the Commission

did not accept an argument made by the respondents that the asked
quotations of another market-maker should have been used as the
appropriate basis for computing mark-ups rather than the dealer-

30/
respondents' own contemporaneous costs.

In Costello Russotto & Co., Securities Exchange Act Release No.

7729, the Commission at page 4 said:

"It would be particularly inappropriate to use the
firm's own asked price where, as here, the firm at times
was the only one publishing quotations and it made only
retail sales and no sale to other dealers. In such a
situation the firm's own ask quotations can be a self-
serving figure, and to allow its use as a base for computing

30 / See also General Investing Corporation, 41 SEC 952.
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mark-ups on retail sales to customers would be to
countenance a boot-strap operation which would give

a dealer unrestrictive latitude in setting its inside
ask price and therefore the retail prices, and ‘
nullify the NASD's fair pricing policy as a protection
to investors. Under all the circumstances we con-
clude, as did the NASD that in this case the prices
paid by the firm to other dealers in contemporaneous
transactions in the same securities, rather than the
ask quotations, were representat ive of the prevailing
market price."

While it may be argued that the instant case is distinguishable
from Costelloc Russotto in that here saleé were made to dealers,
insofar as this case is concerned when sales were made to dealers
on the same day that sales at retail were made to customers at the
same price no finding of excessive mark-ups were sought and none has
been made. The findings of excessive mark-ups and mark-downs deal
only with retail sales on days where where were no dealer sales.

As pointed out in Charles Hughes & Co. v. SEC, 139 F.2d 434,

437 (2d Cir. 1943),
"[t]he essential objective of securities legislation is
to protect those who do not know market conditions from
the overreachings of those who do."
Regulation of the conduct of broker-dealers in the over-the-
counter market by the Commission has been bottomed primarily upon

the anti-fraud provisions of the Securities Act and the Exchange Act.

In Lawrence Rappee & Co., 40 SEC 606 at 609, 610 the Commission

dealt with a situation where no broker other than the registrant
quoted a specific security. In this connection the Commission held
that where a registered broker-dealer sold securities at prices not

reasonably related to and substantially in excess of his contemporaneous
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costs and created the market therefor without disclosure of such
facts to retail customers a fraud waé involved. Of course, other
aspects of fraud were considered by the Commission but essenfially
the Commission held that "When a b;oker-dealer engages in the
securities business, he impliedly représents to customers that
they will be dealt with fairly and honestly that the prices they are
charged or are reasonsbly related to the preQailing market prices
and that the market is a free and independent market iﬁsofar as
that broker-dealer is concerned. Registrant'srmark—ups over his
closely contemporaneous costs, which averaged 20% and ranged as
high as 307 wefe clearly unreasonably.'" (sic)

In a footnote to this decision the Commission stated that it
is well established that a deaier's own contemporaneous cost is
normally considered the best indication of the current market price
for purpoées of determining what constituted a reasonable mark-up

citing Manthos, Moss & Co., Inc., 40 SEC 542 (1961; W.T. Anderson

Company, Inc., 39 SEC 900 (1959).

In D. Earl Hensley Co., Inc., 40 SEC 849, thé Commission
held that it was a fraud for avregistered broke;-deéler té offer
to sell securities at the ﬁarket price without revealing that it
created such mafket as may have existéd.

In Palombi Securities Co., et al., 41 SEC 266, 271 the

Commission pointed out that "At the time of Barath's (security salesman
for Palombi Securities Co., Inc.) solicitations the member was the

only broker-dealer bidding for or buying National stock and the only
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broker-dealer actively engaged in soliciting purchases of this stock

by retail customers. We find that these facts form a sufficient
basis for the finding by the NASD that the prices quoted by Barath were
not determined in a competitive markef.

In view of this trading Barath's representations that there
was a free trading market in the stock-were false and misléading.
He claims that he intended that phrase td mean only that the offering
had been completed and that the stock could now be freely traded. But
whatever meaning that phrase miéht have among broker-dealers, it is
evident that without disclosure that Palombi controlled the market, it
would convey the impression to the ordinary investor that the quoted
prices were determined in a co@petitive markét."

In Sterling Securities Company, 39 SEC 487 (Securities

Exchange Act Release No. 6100, November 2, 1959) the Commission held
that it is well established that a dealer, impliedly represents that
the sale price bears "some relation to a price prevailing in a free
and open market." Such representation is false when, as here, the

dealer dominates and controls the market and fixes the price of the

stock. As we stated in Norris & Hirshberg:

", . . the vice inherent in respondent's . . ., sales
without full disclosure of the fact that the market

was dominated by respondent is the samz as that inherent
in a classic manipulation: The substitution of a
private system of pricing for the collective judgment

of buyers and sellers in an open market."

The following statement is an accurate and concise statement
of the applicable law:

". . . the quotations in the sheets will be accepted
as reflecting market prices in the absence of other
more convincing evidence. However, the quotations must
be genuine, for if fictitious they will not in fact
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represent the market prices. For example, quotations ip
the sheets will not be taken as the measure of the market
if they do not truly reflect the collective judgment of
buyers and sellers in an open market. Thus, quotations as
to a particular security will not be given weight if the
market in that security is created or controlled by a
broker-dealer and he places or causes the quotations to be
placed in the sheets. Such quotations would represent an
artificial rather than an independent market. |[Footnotes

omitted. ]

*  kx  k %

"In general, the most satisfactory measure of the market
price of a security sold to or bought from a customer

is the price involved in a contemporaneous offsetting
transaction by the broker-dealer with a third person.

Thus, the market price to be used as a measure for a proper
sales price to a customer is the price paid for the security
by the dealer on the same day of, or shortly before, the
sale to the customer, if in fact the dealer made purchases
of the security for his own account within such period.
Similarly, in measuring the market price of securities
purchased by a dealer from his customer, the dealer's own
contemporaneous or nearly contemporaneous sales to others
provide the best gauge." Registration and Regulation of
Brokers and Dealers, E. Weiss, Sections 16-5 and 16-6;
Footnotes omitted. (Underscoring supplied).

Respondent salesmen Gladstone, Livingston and Apple as registered
representatives of Franklin engaged in selling to and purchasing from
customers securities at excessive mark-ups and mark-downs as fixed by
registrant and described hereinabove. In this connection, the recérd indi-
cates ond it is conceded in respondents' proposed findings and brief that
Livingston and Apple informed their clierts of the registrant's bid
and asked prices in the securities in which Franklin was making a market
each time they attempted to sell them such securities.

According to the testimony of seven of the eight witnesses who
testified concerning their transactions with Gladstone he also informed
them of the registrant's bid and asked prices in the securities in which

Franklin was making a market. While respondent salesmen told persons
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they solicited to buy stock that Franklin was making a m rket, not
one of the three respondent salesmen ever told a customer that
Franklin was the dominant or the sole market maker in anyone of the
13 securities at issue here.

In making their representations as to the bid and asked
prices these respondents clearly implied, contrary to thevfacts, that

31/

a true market in such securities actually existed and that the prices
they were quoting represented the true current market price for the
securities. As the Commission pointed out to the respondent Samuel B.
Franklin in the first Franklin case, the bid and asked quotations
"cannot properly be treated as a measure of what is a fair or rea-
sonable mark-up over contemporaneous cost", 38 SEC 908, 912; 290 F.2d

719 (9th Cir. 1961) cert denied 368 U.S. 889; Loss, Vol. 3 p. 1496,

J.A, Winston & Co., Inc., Securities Exchange Act Release No. 7334

As we have already noted the market in the securities being
offered by these respondent salesmen, at least insofar as twelve of the
thirteen securities which are at issue here, are concerned, was one
which was controlled and dominated by the registrant. The respondent
salesmen in failing to advise their customers of this fact omitted
to advise them of a material fact necessary to the exercise of an
informed judgment. It should also be observed that a broker-dealer
like Franklin who engaged in making markets in highly speculative and
little known securities can choose at any time to stop making such

markets. Under such circumstances it is material for an investor to

31/ Landau Company, et al., 40 SEC 119, 126 (April 1962); Charles
Hughes & Co., Inc., 139 F.2d 434, 437 (C.A. 2, 1943).
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know whether or not an independent market exisfedrfof the securities
being offered him so that he could make an informed judgmeﬁtrconcerning
the marketability of the securities he is being asked to buy.

The respondent sales@en solicited the customeré over the telephone
to buy such secﬁrities. The respondents did not know such customers,
and did not know what securities, if any, were suitable to their needs.
In most cases the respondents never ascertained the finaﬁcial condition
of the customers, their ages, or any othef facts bearing upon the
kind of securities which might be sui;ablé to the needs of their customers.
Many of the customers were aged, widowed or retired and for the most
part had small income and had modest means,'were unsophisticated and reposed
trust and confidence in the financial advice concernihg the purchase
of secﬁrities offered them by the registrant and the respondent regis-
tered representatives.

The Commission pointed out in Norris & Hirshberg, Inc., et al.,

21 SEC 865, 881 (1946) aff'd sub hom Norris & HirshBegg, Inc. v.

SEC, 177 F.2d 229 (D.C. Cir. 1949) that

". . . every sale to a customer carried with it the
necessary representation that the sale price bore

some relation to a price prevailing in a free and
open market. But .there was no such market. Conse-
quently no price charged by respondent could have
avoided the effect of the essential misrepresentation.

* * * . *

While many of the classic manipulative techniques may
not have been used, the vice inherent in respondent's
purchases and sales without full disclosure of the
fact that the market was dominated by respondent is
the same as that inherent in a classic manipulation:
The substitution of a private system of pricing for
the collective judgment of buyers and sellers in an
open market.
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As to sales made on the express representation that
they are 'at market' we have repeatedly held that
such a representation is false where in fact the
'market' has been subject to artificial influences or
where no true market existed. See Richard Pamore Gold
Mines, 2 SEC 377; Canusa Gold Mines, 2 SEC 548;

0ld Diamond Gold Mines, 2 SEC 786; Queensboro Gold
Mines, 2 SEC 860; Ypres Cadillac Mines, 3 SEC 41;
Unity Gold Corp., 3 SEC 618; Austin Silvey Mining Co.
3 SEC 601; Thomas Bond, Inc., 5 SEC 60; Potrero Sugar
Company, 5 SEC 982. The Court of Appeals for the

6th Circuit has affirmed this proposition. Ottis v.
SEC, 106 F.2d 579 (1939). Each of respondent's sales
carried with it the clear -- though implied -- repre-
sentation that the price was reasonably related to
that prevailing an an open market. See Duker & Duker,
6 SEC 386; Charles Hughes & Co., Inc. SEC (1943,
Aff'd Charles Hughes & Co., Inc. v. SEC, 139 F.2d

434 (C.C.A. 2d, 1943), cert denied 321 U.S. 786
(1944). Without disclosure fully revealing that the
'market' was an internal system created, controlled
and dominated by the respondent that representation
was materially false and misleading."

The Commission's observations in Norris & Hirshberg are equally

pertinent to the facts of the instant case.

In discussing the obligations inherent in the sale of securities
and in connection with recommendations which may be made for the pur
chase of the securities the Commission in Securities Exchange Act Release
No. 4445 stated that:

"The Commission has, however, repeatedly held
that it is a violation of the anti-fraud provisions
for a broker-dealer to recommend a security unless
there is an adequate and reasonable basis for the
recommendations and, further, that such recommendations
should not be made without disclosure of facts known
or reasonably ascertainable, bearing upon the justi-
fication for the recommendation. As indicated, the
making of recommendations for the purchase of a
security implies that the dealer has a reasonable
basis for such recommendations which, in turn, requires
that, as a prerequisite, he shall have made a reasonable
investigation. 1In addition, if such dealer lacks
essential information about the issuer, such as knowledge
of its financial condition, he must disclose this
lack of knowledge and caution customers as to the
risk involved in purchasing securities without it."
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The Commission in making ﬁﬁe above quoted statement éited a

32/
series of decisions which prompted Release No. 4445.

In the instant case Gladstone and Livingston repeatedly recom-
mended CFM and Landsverk to customers as good securities or interesting
speculations without disclosing any of the materially adverse financial
facts such as have been described hereinabove. Jack Apple also made
such recommendations concerning over-the-counter securities and in
addition recommended the purchase of Squire for Men without advising

such customers of the materially adverse facts related to Squire.

In the Matter of MacRobbins & Company, Securities Exchange

Act Release No. 6864 (July 11, 1962) the Commission stated that

"We believe, moreover, that the making of repre-

sentations to prospective purchasers without a

reasonable basis, couched in terms of either

opinion or fact and designed to induce purchases,

is contrary to the basic obligation of fair

dealing borne by those who engage in the sale

of securities to the public."

In the well-known shingle theory the dealer's primary obligation
is to deal fairly with his customer. The shingle theory is that
"even a dealer at arms length impliedly represents when he hangs out
his shingle that he will deal fairly with the public. It is an ele-
ment of that implied representation, the theory goes,that his prices

will bear some reasonable relation to the current market unless he

discloses to the contrary. Therefore, charging a price that does not

32 See N. 1 of Securities Act Release No. 4445, which cites United
States v. Crosby, 294 F.2d 928 (2d Cir. 1961); SEC v. Culpepper,
270 F.2d 241 (2d Gir. 1959); Gilligan, Will & Co. v. SEC, 267
F.2d 461 (2d Cir., 1959); SEC v. Mono-Kearsarge, 167 F. Supp. 248
(D. Utah 1958); In the Matter of Barnett & Co., Securities
Exchange Act Release No. 6310, July 5, 1960; In the Matter of
Best Securities, Inc., id., No. 6282, June 3, 1960.
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bear such a relation is a breach of the implied representation and
33/
works as a fraud on the customer."
One of the most recent expositions of the obligations of"
dealers and brokers in disseminating opinions about stock which they

offer the public is set forth in the recent opinion of the United

States Court of Appeals for the Second Circuit in SEC v. North

American Research and Development Corporation, et al., Nos. 61, 62,

62, 180 (September term 1969) decided March 25, 1970. 1In its opinion
the Court stated at p. 2005 et seq. of its slip opinion that:

"In Hanley v. SEC, 415 F.2d 589, 595-97 (2d Cir. 1969),

this Court enunciated in detail the duties of brokers under Rule
10b-5 in disseminating their opinions about stocks to the public.
Although that case concerned review of a disciplinary proceeding
against brokers, we think the principles expressed there and in similar
cases are equally applicable to SEC injunction proceedings under

Rule 10b-5. Accord, SEC v. R.A. Holman & Co., Inc., 366 F.2d 456,

458 (2d Cir. 1966) (under Section 17(a) of the Securities Act of
1933). The '"special relationship'" between a broker and the public
creates an implied warranty that the broker has an adequate and
reasonable basis in fact for his opinion, and we hold that the SEC
has the power to enforce that warranty against a broker by an
injunctive action. The Court irm Hanly summarized the applicablé
duties as follows (415 F.2d at 597):

'In summary, the standards by which the actions of

each petitioner must be judged are strict. He cannot
recommend a security unless there is an adequate and

33/ (See Securities Regulation, Loss Vol. 3, p. 1483). 1In addition
to violating their obligations to deal fairly with the customer
under the shingle theory the respondents directly violated the
anti-fraud provisions under the Securities Acts by their false
and misleading representations concerning CFM, Landsverk and Squire.
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reasonable basis for such recommendation. He must
disclose facts which he knows and those which are
reasonable ascertainable. By his recommendation he
implies that a reasonable investigation has been

made and that his recommendation rests on the con-
clusions based on such investigation. Where the
salesman lacks essential information about a security
he should disclose this as well as the risks which
arise from his lack of information.

A salesman may not rely blindly upon the issuer

for information concerning a company, although the

degree of independent investigation which must be

made by a securities dealer will vary in each case.

Securities issued by smaller companies of recent

origin obviously require more thorough investigation.'

The standards remain the same regardless of the sophisitcation
or knowledge of the customer and reliance is immaterial because it
is not an element of fraudulent representation under Rule 10b-5 in
the context of an SEC proceeding against a broker, whether disciplinary
(see id. at 596) or injunctive. For similar expositions of these

principles of disclosure, investigation, and fair dealing, see e.g.

Walker v. SEC, 383 F.2d 344 (2d Cir. 1967); Berko v. SEC, 316 F.2d

137 (2d Cir. 1963); Kahn v. SEC, 397 F.2d 112, 115 (2d Cir., 1961)

(Clark, J., concurring); Charles Hughes & Co., Inc. v. SEC, 139 F.2d

434 (2d Cir. 1943), cert. denied, 321 U.S, 786 (1944); 3 L. Loss,
Securities Regulation, pp. 1482-83, 1490 (2d ed. 1961). The language

in Mutual Shares Corp. v. Genesco, Inc., 384 F.2d 540, 543-44 (2d

Cir. 1967), referred to by the court below about limiting the scope

of Rule 10b-5, was expressed in context of private actions and thus

is distinguishable from the instant case. See Hanly v. SEC, supra.

415 F.2d at 596; SEC v. Texas Gulf Sulphur Co., supra, 401 F.2d at

863, 868 . . . ."
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0f the 46 customer-witnesses who testified in this proceeding
21 were men, including 4 wﬁo classified themselves as “retired," and
25 were women, including 8 widows, 3 divorcees and 6 unmarried women.
Excluding 3 of the women witnesses, each of whom appeared to be about
50 years of age, thirty-four of these witnesses ranged in age from
48 to 86. Three were from 81 to 86 years of age; 12, including 5
widows and 2 divorcees, were from 70 to 75 years of age; 7, including
1 widow, were from 60 to 68 years of age; and 12, including 2 widows,
ranged from 48 to 59 years of age. The great majority of the customer-
witnesses depended on their salaries or salaries of their husbands
for their livelihood. Some wefe dependent on pensions and social
security. A few had small amounts of investment income. A substantial
number were elderly with limited financial means and were required
to continue working in order to support themselves.

The investment objectives of these witnesses varied. But at
least half, either by specific statements made to the salesmen, or
by implication, desired income. A few professed interest in capital
géins, but did not associate that interest with highly speculative
securities. A few others were interested in speculative securities
generally, without indicating any apparent knowledge of the qualitative
differences in such securities with the consequent varying degrees
of speculation; i.e., the differences between low-priced, unseasoned
0-T-C stocks such as Squire, Landsverk or CFM and a speculative
stock listed on the New York Stock Exchange. A substantial
number of investors were very naive, gave no investment objectives,

other than that common to all securities investors, namely: "to make money."
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None of Franklin's salesmen who approached these customers
received any commission when the customer sold stock throygh
Franklin. The earnings of each of respondent salesmen depended on
his ability to sell stock to Franklin customers.

When respondent salesmen requested customers to buy stock
being offered by them and were advised by customers that they did
not have funds available to purchase such stock they frequently
advised the customeys to sell securities which they owned or which
they had previously sold to such customers in order to buy the
securities then being suggested or recommended to such customers.
Frequently the amounts realized in the sale of such securities
matched or substantially matched the cost of the new securities being
acquired by the customers.

On a substantial number of occasions respondent salesmen
engaged in the practice of recommending that a customer buy one of
the securities being offered by Franklin and that another customer
at the same time sell the same security making the corresponding
sales and purchases at a profit to Franklin and to themselves. This
practice necessarily in the context of respondents relations with
these customers involved the essentially false representation that
the trade was advisable for each one of the customers. Any argument
in this context that this cross trading cannot be found to be
fraudulent because Franklin's prices represented the "current market
price" in each instance is irrelevant and in fact ignores the truth
that cross trading in its customers' accounts was one of the ways in
which the respondents exacted their overall extortionate mark-ups, and mark-

downs and dealt unfairly with their customers. The record shows that this
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method was an integral part of Franklin's scheme of business and that
it was conducted for Franklin's profits rather than in the best
interests of its trusting customers. The practice violated the
essential obligation of the respondents to act fairly towards their
customers.

The intangible character of securities and the fact that they
are representative of funds invested in a business renders them
different from the ordinary merchandise dealt in by the butcher or
the grocer. The intricate nature of the securities markets has
resulted in placing dealers in securities in positions of special
advantage with relation’to their customers and has placed ﬁpon them
special obligations.

The Congress, in enacting the Securities Act of 1933, regarded
securities as "intricate merchandise." H.R. Reb. No. 85, 73d Cong.,
lst Sess. (1933), p. 8. And the President in his message to
Congress recommending that legislation, stated among other things,
that

"This proposal adds to the ancient rule of caveat

emptor, the further doctrine ‘'let the seller also beware'.

It puts the burden of telling the whole truth on the

seller. It should give impetus to honest dealing in

securities and thereby bring back public confidence."

Following the adoption of the Securities Act, the next step
in the Congressional program for safe-guarding investors in securities
was the adoption of the Securities Exchange Act of 1934. This Act
followed a very thorough investigation into the abuses common in the
securities markets, the complexity of those markets, and the need of

investors for protection against overreaching by insiders including

particularly dealers in securities.
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In Archer v.“Securities and Exchange Commission, 133 F 2d 795,

903 (C.C.A. 8th, 1943), cert. denied 319 U.S. 767, June 7, 1943, con-

firming a Commission order of revocation of a dealer's registration,
the Court stated:
"The business of trading in securities is one in

which opportunities for dishonesty are of constant

recurrence and ever present. It engages acute, active

minds, trained to quick apprehension, decision and action.

The Congress has seen fit to regulate this business.

Though such regulation must be done in strict subordi-

nation to constitutional and lawful safeguards of

individual rights, it is to be enforced notwithstanding

the frauds to be suppressed may take on more subtle

and involved forms than those in which dishonesty mani-

fests itself in cruder and less specialized activities.!

In connection with his approach to selling securities to the
public Gladstone explained that

"It is natural if you are going to sell somebody a stock,

you are not going to tell them why they shouldn't buy.

You try to give them some information why it appears to

have an attractive potential as a speculation.”

Gladstone's views typify the position of all the respondent
salesmen in selling securities to the public.

Their approach to their customers was directly contrary to
their obligations.

Seven of the eight witnesses who testified concerning their
transactions with Gladstone were women, six were elderly, and the
other two were in their fifties. They appeared unaware of the facts
upon which ordinary investment judgments would ordinarily be based,
and did not ask and were not informed by the respondents. It is
true that some of the investors received financial information from
CFM but observation of these witnesses and their replies to questions

indicates that few if any of the investors could read a financial

statement with any substantial degree of understanding.



- 88 -
Gladstone sold 100 shares of CFM on August 9, 1965 and
100 shares of CFM on June 22, 1963 to LCM,:§‘7O year old woman who
was a completely unsophisticated investor.__/ The witness was
unfamiliar with CFM but was familiar with Piggly Wiggly of Chicago
and thought contrary to fact that Piggly Wiggly of California was
the same company that she knew when. she lived in Chicago. Gladstone
sold HL, a 74 year ola divorcee who was retired 200 shares of
CFM in June 1966. Gladstone Sold 100 shares of CFM on June 29, 1965
to GB, a 50 year old woman and he sold her 200 sharesvof CFM on |
August 25, 1966. Gladstone also sold GWJ, a 60 year old man
retired for about 30 years because of his health, 1,000 shares of
CFM for $1,375. He also sold MAR, a 72 year old widow 350 shares
of CFM on June 22, 1965. On June 16, 1965 Gladstone sold IEB
250 shares of CFM. 1EB was a 73 year old widow. On June 30, 1966
Gladstone sold ASW, a 70 year old retired school teacher who was a
widow living principally on a pension 500 shares of CFM stock.
According to Gladstone's testimony he advised these investor
witnesses that he was offering them a speculative stock. However,
this advice by itself was wﬁolly inadéquate insofar as his obligation
to furnish information to investors to whom he was recommending
stock is concerned. The fact was that during the 1965 stockholders'
meeting of CFM which was attended by the Franklins, the treasurer
of that company advised the stockho¥ders that the company was "in

a horrible condition.” Gladstone did not inform any of these customers

34/ Her understanding of a principal is that . . . if they are
principals that is when there is not a particular dividend. 1
don't mean commission offer if that is a principal. 1Isn't
that right? They do not have to pay a commission on principals.
A principal is a master holder." Gladstone in his first conver-
sation with LCM wanted to know if she wanted to buy . . . certain
items were recommendable [sic] or suggested." He told her that
the company was principals. She would ask Gladstone for his recommendations.
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of that fact or that at the end of fiscal year 1963 the company had
a retained earnings deficit of almost $100,000; that by June 1964
this deficit h;d increased to almost $130,000 and that by June 1965
the deficit amounted to over-three quarters of a million dollars;
that the company's net worth had declined substantially and the
book value of CFM's common stock by June 1965 was only 22 cents per
share. In addition, he failed to advise the customeré that Franklin
was the sole market for these securities.and that the prices at
which Franklin was offering the securities to them was not the true
market price.

Although MAR told Gladstone that she wasn't in any position
to do any gambling he persisted in his efforts and was finally able
to persuade her to buy CFM stock. Gladstone told another customer
IEB, that CFM was very good, was in good shape, the company was OK,
that the company was growing and that the company was holding its
own. She testified that "I take my word from the broker . . . I ask
him whether he thinks it is OK and I take a chance on it . . . ."
When Gladstone asked HSW to buy Piggly Wiggly she informed him initially
thnat she would not or could not buy these shares but Gladstone persisted in
telephoning her in his efforts ‘to sell her this stock.  Gladstone told
her that many people were moving into the area of Continental Markets
and that they had to eat and so Continental Markets would meke money.
Finally, she told Gladstone she would have to get some money from
her savings and loan because she didn't havé any money in the bank.

"In conneétion with sales of stock of CFM Gladstone 'didn't

speak about mounting deficits because they only had a deficit for a
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couple of years." He did not tell customers, HL, HSW, GB and GWJ
of the mounting deficits although he claimed that he made independent
inquiries concerning the issuer. He never talked to any of the
principals of CFM.

Gladstone offered and sold the stock of CFM by means of
false and misleading statements. In connection with these sales
it may also be noted that Gladstone did not know any of the customers
he was soliciting, all of whom were solicited by telephone; never
made any serious attempt to find out the fimancial condition of
the customers he was soliciting, nor did he give any thought to
the suitability of the securities for the customers to whom he was
offering such securities.

In addition Gladstone offered and sold the stock of LVK to
LCM who bought 200 shares and MBJ who bought 500 shares. Gladstone
did not tell MBJ-of LVK's mounting deficits. As in the case of his
sales of CFM stock he omitted to advise such customers of any of the
materially adverse facts relating to LVK which have been discussed
hereinabove in this decisior:.

Livingston had at the time of the hearing been in
the securities business for over five years,  In late 1963 or
early 1964 he was employed by Costello Russotto & Co., where his father
Bernard Livingston, had been a registered representative until
Costello Russotto's registration had been revoked, and his father sus-
pended because, among other things, they had engaged in violations

35/
of the anti-fraud provisions under the Securities Act. Livingston

35/ Customer GEH testified that Livingston told her "He [ the father ]
had been ill, had been away somewhere ***x"; RMF was told by
Livingston that his father 'had gone into teaching"; FS testified
(continued on following page)
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left Costello Russotto because, among other reasons, four other salesmen

6/
had left and because of rumors concerning an SEC investigatio%T In February
/

1965 he became a salesman for the registra%% and left in November 1967.

Eleven (11) of Livingston's customers testified concerning trans-
actions with him, OCf the 11, the majority were women; 7 were 50 years of
age or older, including 1, aged 62, 2 were 72 and 1 was 81 years of age.
livingston testified that he initially contacted nine of the eleven
customer witnesses by telephone calls to them. He obtained their names from
his father's list of accounts and in substance told them all that because
of various petrsonal problems his father was no longer in the securities
business. Livingston did not ask the ages of customers but claims to have
bad such knowledge through various other inquiries. His "knowledge" was
apparently based on guess and appears to have been inaccurate.

Livingston sold 400 shares of CFM on July 23, 1965 to RMF, a 52
year old widow with limited financial resources and income. in this con-
nection Livingston persuaded RMF to sell 1,000 shares of Sunset Industries
to buy CFM. Livingston told her that CFM was a good stock to buy but did
not give her any specifics concerning the financial condition of CFM.

In August 1965 Livingston sold 700 shares of CFM to'OEH, a 72 year

old widow.3he obtained the funds to buy the stock by following

35/ (Continued)
that on the initial call, in response to her inquiry concerning
the source of her name, Livingston referred to some stock she
bought in 1959 from another broker; GEB in testifying concerning
Livingston's initial call, made no mention of any reference to
Livingston's father but stated that Livingston was referred
through his relations with another broker, Gsborne Co.

36/ On July 15, 1966 the Commission issued an order revoking Costello
Russotto's registration and suspending Bernard Livingston. Bruce
Livingston thereafter approached certain of his father's customers
to sell them securities over the telephone. In doing so he mis-
represented the facts to them concerning his father's disassociation
from the securities business bv telling them his father had retired
or gone into teaching. ’

Iw

7/ See Costello Russotto & Co., Securities Exchange Act Release No.
7729.
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Livingston's suggestion by selling 600 shares of Ideal Brushes.

The amount of proceeds from the-sale of Ideal Brushes was

$1,049.60 and the amount of the CFM purchase was $1,050. In July

1965 Livingston sold NWC, a director owner of a nursery school 200
shares of CFM. The funds for the Piggly Wiggly shares were derived
from a concurrent sale of another security made at the suggestion

of Livingston. In July 1965 Livingston sold RAN 375 shares of CFM for
$562.50 and persuaded RAN to use the proceeds from the sale of another
security to acquire the CFM shares. Livingston told RAN that CFM
showed promise and nad a good chance to make a dollar or two. In
April 1967 Livingston persuaded RAN to buy an‘additional 125 shares

of CFM. This was another sale in which the purchaser sold another
security in order to acquire CFM. 1In July 1965 Livingston sold GEB,
an engineer 200 shares of CFM. 1In nearly all of these sales the

funds to acquire CFM were obtained through the sale by the customer

of another security at Livingston's recommendation. Livingston
persuaded RMF to purchase CFM on three separate og¢casions.. On July
23, 1965 she bought 400 CFM shares, on November 16, 1965 he persuaded
her to buy 400 additional shares of CFM and on July 12, 1966 he per-
suaded her to buy 100 more shares of CFM. RMF is a 52 year old

widow with limited financial resources and income. RMF told Livingston

that "these stocks were to be used to put her two.boys through
38/

college." Livingston told RMF that CFM was a'good stock to buy"
and that Piggly Wiggly (CFM) had purchased Toluca Mérkets. CFM had
not purchased Toluca markets. RMF had other transactions and in
nearly all cases sold one security to buy another at Livingston's

suggestions. OEH, a 72 year old widow told Livingstoﬁ that she wanted

38/ See In the Matter of Richard J. Buck & Co., Securities Exchange
Act Release No. 8482, p. 6 (December 31, 1968).
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dividends and "what I was always hollering for was dividends." 1In
addition she testified that ". . . with Bruce 1 never put out cash
he was always trading one stock for another.'" 1In August 1965 on

Livingston's recommendation she sold 100 shares of Ideal Brushes for
$1,049.60 and concurrently bought 700 CFM shares for $1,050 after
Livingston falsely represented to her that CFM would merge with Boys
Market and told her CFM was a ''good stock for me to have". Livingston
told NWC that in July 1965 that CFM ﬁight be a good stock because
of .a merger or acquisition that was going to take place. As a result
on Livingston's recommendation he sold 600 shares of one security

for $323.88 and concurrently bought 200 CFM shares for $300.
Livingston told RAN that CFM showed promise and had a good chance

to make a dollar or two. There were no mergers or acquisitions and
none were contemplated.

Livingston never advised any of his customers concerning the
true financial qondition of CFM and that CFM was in no position
whatever to acquire another company. In fact, Livingston never made
any disclosure of the adverse facts concerning CFM which were clearly
material to_an investr ent determination.

In May 1965 Livingston sold 500 shares of Landsverk to MLEM,

a 50 year old woman,with funds from the sale of another stocg. In
this connection, Livingston told MLEM that Landsverk had good pros-
pects and since the other stock hadn't moved, he suggested "we
could switch into this Landsverk and probably do better." She knew

nothing about Landsverk's financial condition and Livingston did
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not tell her. 1In February 1966 shé bought 800 additional shares of
Landsverk with the proceeds of the concurrent sales of another gédék
on Livingston's advice that "it would be a good idea to pick up some
more of it."

In February 1966 Livingstorn sold LEB, an 8] year cld retired
office worker 500 shares of Landsverk using the funds from a con-
current sale of another stock. LEB had been a customer of this
respondent's father and had also done business with Franklin. Livingston
never asked this witness any questions about his financial background
or objectives. Livingston told this investor that Landsverk had
a better future tharn Sonoma another stock held by LEB. According
to LEE he was complaining to Livingston about Sonoma, a stock he
had purchased through Franklin and Livingston told him that Landsverk
"had a bettef future than Sonoma and there ''was a better chance of
recovering my money than hanging on to Sonoma." He told LEB nothing
about the financial condition of Landsverk. LEB got his first
reports on Landsverk from the company after he bought the stock.

In January 1966 Livingston sold 400 shares of Landsverk to GEB. This
witness has no recollection of Livingston's advising him concerning
Landsverk's financial condition.

Apple has been in the securities business since August 1954.
He was f;rst employed by James Logan for a period of approximately
three ye;rs after which he became employed by Franklin and the registrant.

Twenty-one customers testified concerning their transactions

with Apple. 1In general, the witnesses who testified concerning their
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transactions with Apple like those who transacted business with
Gladstone and Livingston were on the whole unsophisticated and uninformed.

Apple telephoned ALS, a physician either in November cr
December 1965. For a yéar and a half prior to this telephone call
ALS had had no transactions with the registrant. From the time
of Apple's phone call to February 1967 ALS pursuant to Apple's recom-
mendations engaged in 64 transactions including 13 involving CFM,
Ideal Brushes ,Controlled Products , and Sunset Industries, four of
the 13 securities in which Franklin was the sole or dominant market
maker. These transactions were all brought about by telephone
calls initiated by Apple and by'Apple's recommendations which ALS
followed.' Apple never discussed with ALS any information concerning
the financial condition of any!df these companies. "ALS did nct
know whether or not CEFM, ConfrolkxiProducts or ldeal Brushes were
listed securities. ALS' conversations with Apple were never extensive
and he "would go on his [Apple's] recommendation." On June 17,
1966 ALS purchased 1,000 shares of CFM and on December 15, 1966 he
purchased an additional 500 shares of CFM. In January 1967 he pur-
chased an additional 800 shares of CFM.

ALS never made any indeﬁendent inquiries concerning any of
the companies for which he purchased stock. All these shares were
purchased solely on the basis of Apple's recommendations to ALS.
"He [Apple] would call me and make recommendations and I would go along
with them'. Apple never disclosed 'any financial figures like

liabilities and assets'" or ''deficit or profit'. Most of the transactions
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involved sets of concurrent sells and buys utilizing the same funds.
As ALS explained "we would buy something and we would sell somefhiﬁg "
based on Apple's statements that the stocks purchased "were good or
I [ALS] would be better off making the change," and all transactions
"were recommended for a better position or a better stock,'" that is,
better '"than the ones we were selling". ALS was "willing to buy
anything listed orn the board" but didn't know whether CFM, Controlled
Products or Ideal Brushes were listed securities; he had never given
instructions to Apple concerning any type of securities he wished to
buy and "was just selling to buy anything that was over the counter
as [sic] listed on one of the big boards. ALS does not know what a
“principal transaction" is.

HME is 71 years old, and self-employed. He had some income
from rental properties. Apple called him in October 1965 and referred
to stocks he had purchased from Costello Russotto. Apple made no
inquiry concerning HMB's financial resources. HMB did not advise
Apple that he had any interest in speculative stock. In Gctober 1965
on Apple's recommendation HMB bought 700 Piggly Wiggly and concurrently
sold 540 shares of Sunset Industries. -At that time Apple told HMB
that "they expected the price [of Piggly Wiggly| to really rise on
it, thought it was a good deal" but did not give him any informaticn
concerning the financial condition of Piggly Wiggly. At the same
time he told him to sell Sunset Industries because '"it was stagnant

and not moving." There was no reasonable basis for the price prediction.
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AP works in the produce business, is 75 yéars of age and

relied on his salary to support himself and his blind wife. Applé
telephoried him several years ago but he did rnot inquire concerning
his financial condition. AP borrowed money from his daughter to
buy stocks. In Januaryvl966 on Apple's recommendation he sold 1,000
shares Controlled Products and Electronics at 1-3/4 to buy 1,000
shares of CFM‘at>1%. Apple told APlknublkd>Pr0dUCtS was 'mot doing
so well" and that CFM was a . . . very good buy, it was expanding
and it was é good buy". But he did not tell AP anything at all about
the poor firancial condition of CFM. He also told AP that CFM's
third quarter report would soon be out and it would prove it would be
substantial.'" He also told AP that CFM was a new company and
expanding. In August 1966 in two transactions, invelving precisely
the same amount of money., AP sold 1,375 Controlled Prcducts shares fcr
$2,750 in order to‘buy CFM stock for $2,750. He beught CFM sclely
because of his faith in Apple's recommendationr. In connection with
this purchase he gold Apple that he had heard that someone else had
bought CFM for $1.10. Apple said that'it was impossible because no
one had a right to sell Continentél stock other than the Franklin
Company, no one else had aﬁthority and if it came from any other broker
they would have to buy it through the Franklin Company and sell it
to their clients...." Lafer AP told Apple that he had not received a
quarterly report. Aﬁple told him not to worry about it they are doing
okay. He also said that Apple expressed the opinion that the stock

ought to get to $2 pretty soon. The opinicen was without reasonable basis.
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REH a retired oil company worker, is 81 years of age. Except
for the purchase of o0il company stock from his employer and a pur-
chase of Piggly Wiggly stock about 1963 or 1964 REH had no securities
experience. From June 1965 to March 1967 REH engagéd in 28 trans-
actions with Apple the only salesman with whom he traded. Each of
the transactions was initiated by telephone calls from Apple in which
he recommended the specific securities involved. On June 18, 1965
he recommended the sale of 525 Piggly Wiggly and the purchase of
another security with the proceeds. On September 10, 1965 he recom-
mended the purchase of 1,000 shares of Squire without disclosing the
financial condition of the company.

AD a retired grocer is 68 years old. He first invested in
securities through Costello Russotto. Appie first telephoned AD in
1965. AD has never met Apple. He informed Apple as to the
securities he held. About five months later he started to do business
with Apple. Thereafter on Apple's recommendation he engaged in five
sets of transactions all involving securities in these proceedings
which he characterized as "exchanging"; all involving about the same
amounts of money on both the sell and the buy side. In October 1965
he purchased 1,300 shares of Piggly Wiggly but wasbgivén no information
concerning the fimancial condition of the company except that Piggly
Wiggly was reorganizing with new management. AD did nof reéeive aﬁy
information concerning the financial condition ofrany of the companies
whose securities he purchased. AD did not know what a principal or

agency transaction was and Apple did not tell him whether any of the
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transactiéns were on a principal or agency basis.

JAG is single, middle aged, is principally reliant upon her
salary as a laboratory technician with a milk compahy for hér.livelihood.
She has some securities. In 1964 Apple telephoned that ''he would be
handling" her in place of another salesman. She.had no recollection
that Apble ever inquired concerning her finéncial position or invest-
ment aims. She had 61 transactions from January 1964 to Mérch 1967,
including 32 transactions from July 1965 to March 1967, many involving
Squire, Contfolled Producté, Piggly Wiggly, Ideal Brushes, and
California Girl. On October 21, 1965 she made a concurrent sale of
2,000 Controlled Products for $2;998 and purchased 1,800 Piggly Wiggly
for $2,700. On September 30, 1966 she made a cbncurrent sale of
1,800 Piggly Wiggly shares for $2,250 and‘purchased 1,100 Ideél
Brushes shares fér $2,200. The transactiéns were based on recommendations
by Apple and JAG made no inquiry concerning tne stock she purchased
and doesn't know what a principal transaction is.

LC is a 57 year old secretéry who has been with the same employer
approximately 25 years. She fifst bougﬁt Piggly Wiggly in 1961 after
seeing an advertisement for the stock put out by Samuel B; Franklin.

In 1964, Apple, whom she has ne?ér met, took over her éccount. Apple
never inquired as to her financial position. On Apple's recommendatioh
she engaged in numerous concurrent transactions involving sales and

use of the same funds for purchases. In March 1965 she purchased in
one of three concurrent transactioﬁs 200 shares‘of Pigély Wiggly. On
May 11, 1965 she sold 375 Piggly Wiggly shares and purchased another

security. All of her transactions were made on Apple's recommendations.
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RKK is a 54 year old housewife financially dependent on her
husband. Apple called her in 1964. She has never met him. He £61d
her that if she "would trust him that he would make money" for her
but he never inquired concerning her financial position. She also
engaged in buying and selling concurrently using the sales proceeds
to buy other securities. She took Apple's recommendation and accepted
"his word" with regard to transactions on which he was advising her.

DLB is a middle ageddivorcee with four children and is
dependent upon her employment as a real estate agent for her liveli-
hood. Apple whom she has never mef called her in 1965. In July 1965
she purchased 400 Piggly Wiggly shares upon Apple's recommendation
with funds from a concurrent sale of Squire. In Ocpober 1965 in two
concurrent transactions she purchased 400 Piggly Wiggly shares with
funds from the sale of Controlled Products. Apple told her Piggly‘
Wiggly was a "good buy'". 1In March 1966 she sold the 800 shares after
calling Apple because she needed money. Apple told her he would try
to get the best buy he could for her. Thereafter the regi;trant
bought the 800 shares from DLB at a mérk—down of 97%,. Apple did not
discuss Piggly's Wiggly's financial condition with her nor did he
ask her about her financial circumstances. She did not know what a
principal transaction was.

GJC is a 67 year old insurance man. In July 1965 Apple whom
he had never met telephoned him and referred to his holdings in

Piggly Wiggly shares. Apple stated in substance that there was little
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action in Piggly Wiggly stockkaad that he could give GJC $1.25 per
share. Apple told him that he had a buyer that wanted to purchase
some Figgly Wiggly stock. Apple did notkdiscuss whether registrant
was taking the stock as a principal. 1In the same telephone call
Apple concurrently soid him another secﬁrity as part of the same
transaction and the proceeds of the Piggly Wiggly sale was used in
partial payment of the purchase of the other securities. Apple
did not inquire concerning GJC}s finaﬁcial objectives nor did he
give him the bid and ask quotétions on Piggly Wiggly.

VFC is a self-employed surveyor with no exﬁerience in the
purchase of securities‘prior to 1965 when Ee bought stock from the
registrant. VFC in Oétober 1965 sold 3OOVControlled Products shares
for $449.84 and bought 300 Piggiy Wiggly shares for $450. Apple
told him that Piggly Wiggly was "a good stock to buy." VFC told
Apple he did not have anylextra "money". Apple then suggested the
sale ofControllaiProducts because FPiggly Wiggly was '"a better deal
thah Controlled Products."Apple did not discuss the financial con-
dition of Piggly Wiggly and both the purchase and sale were
recommended by Apple. VFC does not know what a principal transaction is.

SPS owns a délicatessen and is 51 years old; He had been
a client with Costellp Russotto and had bought 200 shares of Tabach.
In 1965 or 1966 he received a telephone call from Apple whom he
has never met. On Apple's recommendétion he sold his Tabach shares.
At that time Apple recommended that he buy CFM. After Apple told

him of a possible merger between CFM and Boys Market he "let Apple



- 102 -
use the $500‘'realized from the sale of Tabach to buy 400 shares of
CFM for $500. His understanding of a principal transaction is that
it is "a transaction where a person buy a security from a broker on
his own initiative and not recommended.”

FAB is a middle aged registered nurse 65 years of age. She
received a telephone call from Apple whom she had never net. She
purchased on Apple's recommendation Ideai Brushes on three separate
occasions: 400 shares on July 19, 1965, 150 shares on August 1965
and 550 shares on August 18, 1965. Apple claimed that he told FAB
that Ideal Brushes was a speculation, that '"we were ﬁaking a market"
in the stock and gave her the "bid and ask'". 1In connection with
the August 1965 transaction FAB used the funds from the sale of Hitco
to purchase Ideal Brushes pursuant to Apple's recommendation. In
October 1965 pursuant to Apple's recommendation she sold 300 shares
of Controlled Products and bought 200 additional shares of Ideal
Brushes also pursuant to Apple's recommendation. The two sets of
concurrent transactions involved like amounts of money. Apple did
not inquire concerning her financial condition or’her investment
objectives.

MM is a 48 year old widow with two dependent childreﬁ. She
had invested approximately $15,000 in étocks which she had bought
for "long term" and for the "interest and dividends off of them".
Apple had sold her some ?iggly Wiggly bonds in about 196C or 1961.
He continued to call her occasionally thereafter. in December 1966

Apple telephoned her and told her that he had something fine and
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asked her if she would be interested in buying some more Piggly
Wiggly stock. He said "There was something about to happen. He
couldn't tell me what it was, but if I had extra money to invest,
it would be wise to invest it then, which I did and bought 300 shares.'
MM asked him specifically what was going on but Apple told her
that ". . . he could not tell me at that time but he would let me
know later on.'" Based upon these representations she bought 300
shares of CFM.  Apple gave her no information concerning CFM's
financial condition and she did not know what it was.

RL is a retired school librarian 86 years of age who relied
on her pension for a livelihood. 8She began receiving telephone
calls from Apple but does not recall whether he inquired concerning
her investment aims or whether she was desirous of income not
speculation. Apple telephoned her and told her that Controlled
Products hadn't done much and perhaps it was a good time to get
something different which would be better. RL told Apple that she
was willing to take his judgment on that and in February 1966 she
sold 200 shares of Controlled Products for $400 and concurrently
bought 150 Ideal Brushes for $375. According to Apple he gave RL
the bid and asked quotations and indicated that 'we were making a
market.!" He also told her that Ideal Brushes was an "interesting
speculation”.

WEN is a 73 year old semi-retired man employed by a milk company .
for 40 years which use his services from time to time. 1In 1965 he

received a call from Apple who told him that Costello Russotto had
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gone out of business, that Franklin had taken over their business
and Apple had his name from that source.

Apple did not inquire concerning WFN's financial conditicn
nor his investment objectives but WFN told Apple that he was ''too
old to worry about capital gains" and wanted income stocks. On
August 3, 1965 on Apple's recommendation WFN sold stock of California
Girl and White Lighting, securities which he held and with the
proceeds he bought 400 shares of Santa Anita. On August 25, 1965
on Apple's recommendation WFN sold 900 shares of Ideal Brushes and
bought 6 shares of Santa Anita. On October 7, 1965 on Apple's
recommendation WFN sold- -4 shares of Santa Anita,; and bought 1,000
CFM shares. The CFM purchase amounted to $1,375 and the anmount
received from Santa Anita shares was $1,359. In this connection
Apple told WFN that CFM ".. . . was a' wonderful buy . . . ." It may
be pointed out that this customer was getting dividends from the
Santa Anita stock but did not get -any from CFM: Apple did not tell
WFN anything concerning the financidl condition of CFM nor did he
tell WFN whether the company was making or losing money or whether
there was a deficit. On October 19, 1965 WFN pursuant to-Apple's
recommendation purchased 500 shates of Piggly Wiggly for $750.
Prior to the purchase it was WFN'é recollection that Apple told him
that Piggly Wiggly had purchased Park View Drugs and that would
make the company that much better. 'WFN had never made a study of
these securities and when-asked what a principal transaction was he

replied that he did not know except that he thought he was a principal.
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EMO is a 64 year old widow employed as a substitute cafeteria
worker in the Los Angeles schools who relied on social security and
her earnings for her livelihood. EMO had purchased CFM (PW)
shares through Franklin in 1955. 1In 1965 she received a telephone
call from Apple whom she did not know and didn't meet until 1967.

He didn't ask~her any questions concerning her financial condition

or investment aims but asked whether she would be interested in

buying stock. -In . July 1965 she told Apple she was dissatisfied

with CFM stock because it had not paid a dividend and on his suggestion
she used the proceeds from the sale of such stock to buy one share

of Hollywood Turf. After Santa Anita split its stock,on Apple's
recommendation, she sold such stock and used the proceeds to buy

' 200 shares of ldeal Brushes. Apple testified that he furnished the

bid and asked prices of Ideal Brushes and told her that Franklin was
making a market in the stock.

EEN a 49 year old married woman received a telephone call
from Apple in 1965. She had never met him. She advised Apple that
her objective was to make a larger profit than she would in a savings

and- loan account. -In July 1965 in two concurrent transactions on
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Apple's recommendation she sold 620 shares of Squire for §$774.68
and bought 400 shares of ldeal Brushes for $800.00 Apple did not
discuss the financial condition of ideal Brushes. 1In August 1965
she purchased 600 additional shares of ldeal Brushes also, without
any infprmation concerning the company's financial condition.

In Fébruary 1966 Apple called ASW a lawyer engaged in the
office machine business and recommended the purchase of Squire-shares.
When ASW told Apple that he didn't want to invest any more money
Apple suggested he sell Controlled Products in order to obtain
the funds to purchasevthe shares of Squire. He advised ASW that
"Squire would movevbetter than Controlled Products and that Squire
was a ''growing company" and it had a "real future'". At the time
of this rgcommendation Squire was practically defunct and ceased nusiness
entirely in the following month. He did not discuss with ASW
Squire's financial condition and deficits. ASW knew little about securities
did not know what a principal or agency transaction was, and testified
that financial_reports would have been '"meaningless' to him.

JA is an unmarried woman 57 years of age engaged in retailing
girls' clothing. She originally bought stock through Costello Russotto,
In October 1965 she received a telephone call from Apple. Apple called
her thereafter with respect to purchases and sales. She told Apple
she wouldn't invest any more money in the market but would buy and
sell only with the money she had already invested. JA engaged in 14
transactions from October 1965 to July 1966 principally in concurrent

buys and sales where the sale proceeds were used to effect the purchases.
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Apple did nof discuss or disclose the financial condition of any of’
the firms whose securities were involved. JA does not know the
difference between a principal or agency transaction.

In addition to the testimony of witnesses who transacted
business with the respondent salesmen, six witnesses testified to
transactions with three registered representatives formerly employed
by the registrant.

RLF a 74 year old widow transacted business with RJF and

39/ -
a registered representative named Fleischman. In 1959 a friesd
recommended that RLF see RJF and subsequently she purchased.through
RJF a Piggly Wiggly debenture. 1In September, 1966 she received a
telephone call from Fleischman who was then employed by the registrant.
He did not inquire concerning her financial condition, age, or
investment objectives. She had purchased through Fleischman some
shares of Chemical Milling International. Fleischman told RLF to
sell her Chemical Milling International shares and buy CFM shares
because CFM was ''going to put on a big advertising campaign soon
and "the stock was going to gb up to $2% . . . ." Fleischman did
not discuss CFM's financial condition. RLF "did what he said" and
in concurrent transactions sold 200 Chemical Milling International

shares for $250 and bought 200 CFM shares @l% for a total of $300.

39/ Fleischman was found by the NASD in 1962 to have engaged in
unfair practices in the churning of an account while in Franklin's
employ in 1959-60. 1In 1960 he became a partner in Century
Securities Company and returned to the employ of registrant in
late 1965 or early 1966 after Century ceased doing business. On
July 14, 1967, the Commission barred Fleischman from association
with any broker or dealer by reason of multiple acts of fraud
found in the Century case. ' '
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The sale proceeds were applied to the purchase cost.

GGL a real estate saleslady 70 years of age relied on her
earnings in selling real estate, social security and income from
some stocks for her livelihood. She did business with .James Logan
& Co. and after it was put out of business she received a call from.

40/
Frank Colton then with Franklin and she did some business with him.
In 1966 she did business with Allan Adams a registered representa-
tive then employed by the registrant. She had done business with
Adams when he was associated’with Costello Russotto. Adams called
this witness many times seeking to sell her securities. In August
1966 at Adams suggestion she sold Sunset Industries and bought CFM
shares. She concurrently sold 200 Sunset Industries for $630 and
purchased 500 CFM for $687.50 applying the éale proceeds to the
purchase cost.

In June 1966, Adams telephoned MLM whom he had never met.
MIM is a lawyer who had been in practice 15 years. He owned 100
shares of Pathe stock. Adams recommended that MLM sell the Pathe
stock and apply the money received to the purchase of CFM. Adams
told the witness 'that the Government had ordered Von's and Shopping
Bag Markets split, and that there was a good possibility that
Continental Markets--he mentioned a Mr. Goldstein -- would be able
to pick up Shopping Bag and this would be a reason why Continental

Markets would be a desirable investment at that time."

40/ Colton became Fleischman's partner in Century Securities Company
in 1960 and was barred from broker-dealer association on
findings of multiple fraud in the Century revocation proceeding.
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He told MLM that the stock was being offered in a vefy limited
amount, and "I recall that it was some stock, either Mr. Goldstein
personally held or that was corporation stock, not in the hands of
any other shareholder who was not part of the management of
Continental.”

Following these false and misleading representations MLM
sold his Pathe stock and applied the proceeds of $205.25 to the
purchase of 500 shares éf CFM and paid a balance of $482.25. Adams
never advised MLM concerning the financial or operating condition
of CFM.

KW was first contacted by Adams in 1965 when the latter was
with Costello Russotto & Co. In September 1966 Adams then with
registrant recommended that KW buy 1,000 shares of CFM because the
price was only $1%. Since KW did not have $1,500, at Adans '
suggestion he sold 200 shares of Sunset Industries and4used the
proceeds from that sale and added $900 to cover the cost of CFM
stock. Adams did not discuss CFM's financial condition. KW did not
know what a principal transaction was.

DPS of middle age owns a restaurant. James Briddle, a
registered representative of Franklin was "a regular customer at the
bar". On Briddle's recommendation DPS purchésed'400 CFM shares in
July 1965 after Briddle had told him 'one of the big firms and I
forget which one expected to buy this Piggly Wiggly out." Briddle

did not disclose Piggly Wiggly's financial condition or whether it
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was making or losing money. The testimony of the investor witnesses
concerning their transactions with Fleischman, Adams and Briddle were
not contradicted and is credited.

LN is 62 years old and is in the retail grocery business.
In 1966 he received a telephone call from Adams who was then a regis-
tered representative employed by Franklin. LN has never met Adams.
Adams telephoned and "recommended to me [LN] that I buy CFM shares."
Adams made no inquiry concerning LN's financial position or objectives.
Adams never advised LN of the financial condition of the companies
whose stock he was offering. LN "just took his [Adams'] word for it."
In June 1966 Adams called LN and told him of a possible merger of
CFM with an eastern firm and that the stock would “substantially increase"
if a merger took place. He also told LN that "they [CFM] are going
good" but made no disclosure of CFM's financial condition. In
March 1967 Adams telephoned LN and told him that California Girl had
a few shares and there was "a chance to double my money within a short
period" but did not advise LN concerning the company's financial
condition.

The respondents contended in connection with their discussion
of the testimony relating to Jack Apple stated that "There not only is not
substantial evidence to support the Division's contentions, there is
ho evidence to support these contentions.'" (Underscoring by respondents).
In substance, they make the same contentions with regard to the other

respondents.
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Numerous investor witnesses appeared and testified as to the
false and misleading representations hade to theﬁ by‘respondent
saiesmen. On the other hand the registered representatives in many
instances directly contradicted the testimony of investor witnesses
or gave testimony which was otherwise inconsistent with the testimony
of investor witnesses. In their proposed findings and brief and in
the oral argument made to thé>Hearing Examiner following the conclusion
of the hearing, the respondents directly aftacked the‘credibility
of certain inQestor witnes;es. Further, the tésfimony of six
witnesses who had beén sold securities by fhree salesﬁen formerly
employed by registrant includes numerous false and misleading state-
ments made by such salesmen and such testimony is uncontradicted and
is credited.

It should also be observed that the Division contended that
in selling CFM, Landsverk, and Squire the registrant and the respondent
salesmen, among other representations, made misleading representations
in that in recommending the purchase of these securities the sales-
men omitted to tell investors of the unfavorable material financial
condition and operating facts necessary to the exercise of a reasonable
juégment whether or not to buy suéh stock. While the respondents on
the other hand claim to have furnished adequate information to investors
concerning these companies nearly all investor witnesses testified
that little or’no specific information was given them by respondént
salesmen concerning the unfavorable financial or operating facts pertaining

to these companies. Further, the respondents attempted to explain
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away these material omissions by claiming that they told their
customers that these companies were losing wmoney and that thev were
being offered speculative securities and by emphasizing the alleged
desire of the investors to buv low-priced speculative securities and by
pointing to the fact that some of them received literature including
financial statements from CFM or had received North's Newsletter.
Not only was the adequacy of the alleged representations made by
the salesmen concerning the fipancial condition of these companies
an issue, but in a substantial number of instances a credibility
issue arose as to whether even these inadequate representations
were made at all. Contrary to respondents' contentions the testimony
presented in this proceeding raised important credibility questions
as between the respondent salesmen and the investor witnesses which
required resolution. Furthermore, in connection with the question of
excessive mark-ups and mark-downs the testimony of the registered
representatives particularly concerning their representations to customers
as to the bid and asked prices and their representations as to the
market in the securities at issue here were, even if not so intended,
supportive of the Division's position that such registered representatives
made false and misleading statements to their customers in that they
implied the existence of a free open and competitive market and quoted
bid and asked prices related to such a market when in fact such a
market did not exist. The market was not a free, open, and competitive one
but was either a sole market or one dominated by the registrant. And

the registrant and the salesmen failed to discleose this material fact.
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The respondents, amohg ofher thiﬁgs,npointed to minor incon-
sistencies in the testimony of somé of}ihe witnesseéyand emphasized
that some of the witnesses were, in the language of the.re5pondents,
willing to engage in "interesting speculétions“ ih the hope of making quick
profitshut this does not justify the making of misléading representa-
tions to them by the respondents. 1t affords them no license to engage
in fraudulent conduct. Contrary to respbndents' contentions, the
comparatively minor inconsistencies in the testimony of some of the
investor witnesses are insufficient to discrédit them. The Division's
contentions were supported by a preponderance‘of thé evidence.

The evidence estaBlished thétbthe respondenfs engaged in a
scheme to defraud meﬁbers of the investing bdblic in an aggressive
campaign to sell and buy numerous issues of low-priced speculative
securities at ﬁnfair prices§ and made numérous false'aﬂd misieading
statements to investors to induce them to buy securitiés offered by
the registrant and its salesmen.

Registrant's establishment is compardtively small and while the salesmen
occupied separate partitioned desk spaces they were in close proximity
to the managemeﬁt of the registrant.' The corporate registrant is
the successor of Samuel B. Frankiin & Co. d/b/a Samuel B. Franklin
& Company. Samuel B. Franklin and his son,‘Richard J. Fraﬁkiin were
both active in the business and weré respohsible fof the failure
to supervise properly the salesmen employed by them and in addition

were directly responsible for the sales of securities made by‘them
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at the excessive mark-ups and mark-downs which have been described
hereinabove. Samuel B. Franklin and Richard J. Franklin were the
officers, directors and the sole stockholders of registrant as well
as its entire maragement. The salesmen arg,equally chargeable and
responsible for their own actions and as the link between the regis-
trant and its customers in aiding and abetting the registrant in the
violations of the anti-fraud provisions under the Securi;ies Acts
committed. In this connection it should also be pointed out that
"Where salesmen are or should reasonably be aware that their customers
may be defrauded through the charging of unfair prices, ZTeir
' /

responsibility is no less than that of their employer." o

Apple, Livingston and Gladstone were all quoting Franklin's
bid and asked prices regularly to customers in their effort to sell
securities. They knew or should have known that Franklin's bid and
asked quotations in the white sheets were not representative of a
free and open market. It is well established that in presenting
such prices they impliedly represented that the sale pricesagore ""some

/

relation to a price prevailiné in a free and open market." ~ Such
é representation was false when, as here, the dealer dominated and
controlled the market and fixed the price of the stock. 1In these cir-
cumstances the salesmen had an obligation not te offer tﬂe securities
at Franklin's quoted prices without advising them of the facts regarding
Franklin's market and the prices they were quqting.

Apple became a registered representative for Franklin in

1957 and Gladstone in 1959. Before making the sales to members of the

41/ In the Matter of O'Leary, et al., Securities Exchange Act Release
No. 8361, p. 9 (July 25, 1Y68).

42/ sterling Securities Co., 39 SEC 487 (1959).
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investing public in this proceeding they had become familiar with
the fraudulent character of excessive mark-ups through their experiences
as his employees. Specifically during their period of employment
with Franklin, viz in 1959 the Commission affirmed disciplinary action
taken against Franklin by the NASD for selling securities to custo-
mers at prices that were unfair and not reasonably related to the
market. That decision was affirmed by the Court of Appeals in May,
1961, 290 F.2d 719. In September 1964, the Commission sustained a
decision by the NASD which held, among other violations, that Franklin
had again violated Sections 1 and 4 of Article 111 of the NASD
Rules of Fair Practice by the sale of securities at unfair prices.
Their experience should.have made them particularly aware of the
necessity of complying with the requirements attaching to the conduct
of a broker-dealer's business, and in particular they should have
been aware of the dangers to customers of practices involving excessive
4y

"mark-ups".

In this context we have the picture of Franklin following
the same practices for which he had been the subject of sanctions on
two prior occasions, and we have experienced salesmen aiding and

_ ,

abetting Franklin in following such practices.

The salesmen had an obligation to- refrain from selling stock
at Franklin's quoted prices and their failure to live up to this
obligation resulted in sales at excessive mark-ups and purchases at

ma rk-downs.

43/ Merritt, Vickers, Securities Exchange Act Release No. 7409
(September 2, 1964).
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Here it is clear or should have been clear to the salesmen that the
prices they were quoting did not represent fair prices but they took
no steps to ascertain the facts. They took no steps to refrain from
selling stock at prices which they had good reason to believe were
unfair.

Similarly, Livingston had had experience with the problem of
excessive mark-ups when he was employed by Costello Russotto. This
broker-dealer was found by the Commission to have charged excessive
mark-ups. 1t would strain credulity to believe that Livingston was

unaware of the Commission's determination in the Costello Russotto

case. Nevertheless, he also followed the same course as Apple and
Livingston. The same conclusion is applicable to him.

Each of the salesmen made false and misleading statements and
made optimistic representations without reasonable basis and without
the disclosure of materially adverse financial information with regard
to CFM, LVK and Squire in order to induce customers to purchase these
securities.

The anti-fraud provisions not only prohibit false and mis-
leading statements of a material nature, but also prohibit statements

44 7/
made without ade%iise basis, even though the person making them
may believe them. Thus, broker-dealers have a duty of inves;igation.

This rule applies to statements in the form of opinions as well as

44/ e.p. Barnett & Co., Inc., 40 SEC 521 (1961); Leonard Burton Corp.,
39 SEC 211 (1959).

45/ Alexander Reid & Co., Securities Exchange Act Release No. 6727 at
p- 5 (February 8, 1962).
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of facts, and in the case of predictiohs, it is immaterial that they
ultimately prove correct if the person making them had no basis on
46/

which to make them at the time.

Futhermore a salesman is not entitled to rely upon statements
by his superiors concerning securities who in turn rely upon self-

47/

serving statements of the issuer's officers.’

Both Franklin and Richard J. Franklin were clearly responsi-

| 48/
ble for representations made by registrant's registered representatives.
It is inherent in the broker-dealer registration requirements that
a registrant be accountable for all violations of the anti-fraud
provisions of the Securities Acts committed by any person employed
| 49/

by him as a registered representative. This principle which has been
expressed in Commission opinions was codified in Section 15(a)(5)(E)
of the Securities Exchange Act of 1934 calling for appropriate
administrative sanctions against a registrant's failure to supervise

his employees. It is a requirement under the Exchange Act that a

registrant establish a system of internal controls for the purpose of

ﬁg/ Securities Exchange Act Release No. 6721 at p. 3 (February 2, 1952)
(Statement of Policy); Cf. Standard Bond & Share Co., 34 SEC 208
(1952). See also Cohen & Rabin, Broker-Dealer Selling Practice
Standards; The Importance of Administrative Adjustication in Their
Development, 29 Law & Contemporary Problems 691 (1964).

ﬁZ/ J.A. Winston & Co., Inc., Securities Exchange Act Release No. 7737
(June 8, 1964); Berko v. SEC, 316 F.2d 137 (1963). ’

48/ S.P. Levine & Co., Inc., Securities Exchange Act Release No. 7401
p- 3 (August 20, 1961); Best Securities, Inc., 39 SEC 931, 934
n. 137 (1960).

ﬁg/ See National Association of Securities Deélers, Inc., 20 SEC 508,
516 (1945); see Securities Exchange Act Release No. 3674 April 9,
1945, pp. 1-2.
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| 50/
preventing violations of the securities laws by controlled persons.

On March 24, 1959 and September 3, 1964 the Commission affirmed
NASD sanctions against Franklin based on violations of the NASD Rules
of Fair Practice.

Gladstone's first employment in the securities business was
with J. Logan & Company from December 1955 to October 1956. After
Gladstone left Logan & Co. he instituted his own broker-dealer firm
under the name of Bennett, Gladstone and Manning of which he was
secretary-treasurer. He left this firm in 1957 and Gladstone believes
that this firm was subsequently revoked. His next employment in
the securities business was as a sales representative from August-
September 1957 with Arthur Hogan & Co. which withdrew its registration
in 1963. 1t is clear from the history of his employment that he
had extensive experience in the securities business and in such cir-
cumstances there can be no excuse for his misconduct. 1In general,
Gladstone had a set sales presentation similar to those employed by
salesmen in logan & Co., 41 SEC 88. Livingston was employed for a
short time by California Investors, and left that firm in late 1963
or early 1964 to become a registered representative in Costello
Russotto where his father was employed. He remained with that firm
until February 1965 when he became employed by the registrant. He
terminated his employment with'registrant in November 1967. He left

Costello Russotto because other salesmen had left and because of

50/ R.H. Rollins & Sons, 18 SEC 347, 390, 395 (1945); Borid & Goodwin,
Inc., 15 SEC 584, 599, 601 (1944).
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rumors concerning an SEC investigation. Livingston while cdmparati&ely
young has had extensive experience in the securities business. He
appeared to be highly intelligent and in the Hearing Examiner's
opinion his misconduct was wilful. Apple became a registered repre-
sentative in August 1954. His first employment was also with J. Logan

& Co., supra. In June 1961 the NASD initiated a proceeding against

Franklin, Apple and another respondent which after hearings resulted
in a decision on May 17, 1962 in which the NASD found, among other
things that Apple had recommended and induced excessive trading
(churning) in an account and that Franklin was in violation of the
mark-up and mark-down policy. Apple was fined $500 and censured.
Apple also had extensive experience in the securities business.
Fleischman another of respondent's registered representatives was
found by the NASD in 1962 to have engaged in unfair practices in
churning » an account while in Franklin's employ in 1959-1960. In
1960 he became a partner in -Century Securities Company and returned
to the employ of registrant in late 1965 or early 1966 after Century
ceased doing business. On July 14, 1967 the Commission barred
Fleischman from association with any broker or dealer by reason on
multiple acts of fraud found in the Century case (34-8123);(34-8187).
Adams another of the registrant's registered representatives
had earlier also been associated with Costello Russotto and he and Fleischman

appear to have had substantial expefiehce.
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Under the Exchange Act, a regéﬁtered\broker-dealer may not
engage in careless hiring practices.~—/ In view of the background
of the registered repreéentatives close supervision was necessary.
Such supervision was seriously lacking in this case.

The Hearing Examiner concludes that:

A. During the period from about May 27, 1963 to about March
16, 1964 registrant Franklin and Richard J. Franklin singly and in
concert, wilfully violated Sections 5(a) and -(c) of the Securities
Act of 1933 (Securities ‘Act), in that they, directly and indirectly
offered to sell, sold, and delivered after sale, shares of the
common stock of Kramer-American Corporation, when no registration
statement had been filed or was in effect as to such securities under
the Securities Act.

E. During the period from about May 27, 1963 to March 16, 1964,
registrant, Franklin and Richard J. Franklin, singly and in concert.
wilfully violated the anti-manipulative provisions of Section 10(b) of
the Exchange Act and Rule 10b-6 thereunder in that, during their dis-

tribution of Kramer-American stock, they bid .for and effected purchases

purchases of some common stock for accounts in which they had a bene-

ficial interest.
C. During the period from on or about July 1965 to April

1967 Franklin, Richard J. Franklin, Apple, Livingston and Gladstone

52/ SEC v. Rapp. 304 F.2d 786 (2d Cir. 1962); J. Logan & Co.,
Securities Exchange Act Release No. 6848, p. 11. And see
Boruski v. SEC, 289 F.2d 738 (2d Cir. 1961).
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wilfully violated and wilfully aided and abétted_violafions'of
Section 17(a) of the Securities Act and Sections 10(b) and 15(c)(1)
of the Exchange Act and Rules 10b-5 and 15cl-2 thereunder ‘in that
respondents, in connection with the offer, sale and purchase of
various securities directly and indirectly, employed devices, schemes
and artifices to defraud, obtained moriey and property by means of
untrue statements of material facts and omissions to state material
facts necessary in order to make the statements made, in light of
the circumstances under which they were made, not misléading and
engaged in transactions, acts and practices and a course of business

which would and did operate as a fraud and deceit upon customers.

Public Interest

The record is abundantly clear that the respondents, Jack
Apple, Bruce D. Livingston and Delmar Gladstone made wilfully
false and misleading statements in violation of the anti-fraud
provisions of the Securities Act over an extended period of time
and that Samuel B. Franklin & Co., Inc., Samuel B. Franklin and Richard J.
Franklin failed to maintain and enforce adequate standards of .
supervision. In addition the registrant, Samuel B. Franklin, and
Richard J. Franklin were directly responsible for the excessive
mark-ups and mark-downs of the securities referred to:herein above
and were directly responsible for the false and misleading state-
ments made by the respondent salesmen and other salesmen in their
employ relating to CFM, Landsverk and Squire and relating to the

bid and asked quotations ana the current market prices relating
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to securities in which registrant was making a market. Moreover, as

has been found, the registrant Samuel B. Franklin's and Richard J. Franklin's
violations included effecting numerous transaqtions in a large number
of sécurities at excessive mark-ups and mark-downs. . The conduct

of Samuel B. Franklin in this respect has been persistent and wil-

ful. Both Samuel B. Franklin and Richard J. Franklin were aware of the
unlawful nature of their conduct but persisted in following this fraudulent
practice to the detriment of the investing public. It is clear

that the respondep;s‘Samuel B. Franklin & Co., Inc., Samuel B.

Franklin and kichard J. Franklin, wilfully violated Sections 5(a)

and 5(c) of the Securities Act in the sale of unregistered stock ot Kramer-
American éorporation and that they similarly violated Sectiom 1U(b)

of the Exchange Act and Rule 10b-6 thereunder while effecting a
distribution of such shares.

In view of the wilful, numerous and extremely serious vio-

lations committed herein by all the respondents the appropriate

sanction is ‘to revoke the registration of Samuel B. Franklin & Co.,

Inc. and to bar Samuel B Franklin and Richard J. Franklin,

Jack Apple, Bruce D. Livingston and Delmar Gladstone from being

associated with a broker or dealer. It is also in the public

interest to expel the registrant from the National Association of

Securities Dealers, Inc.
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Accordingly, IT IS ORDERED that the registration of Samuel
B. Franklin & Co., Inc. is revoked; and that Samuel B. Franklin,
Richard J. Franklin, Jack Apple, Bruce D. Livingston and Delmar
Gladstone are barred from being associated with a broker-dealer,
and that Samuel B. Franklin & Co., Inc., be and hereby is expelled
from the National Association of Securities Dealers, Inc.

This order shall become effective in accordance wiﬁh and
subject to the provisions of Rule 17(f) of the Commission's Rules
of Practice.

Pursuant to Rule 17(b) of the Commission's Rules of Practice
a party may file a decision for Commission review of this initial
decision within 15 days after service thereof on him. Pursuant to
Rule 17(f) this initial decision shall become the final decision
of the Commission as to each party unless he files a petition for
review pursuant to Rule 17(b) or the Commission pursuant to Rule
17(c) determines on its own initiative to review this initial decision
as to him. 1If a party timely files a petition to review or the
Commission takes action to review as to a party, this initial decision

53/
shall not become final as to that party.

el (’/’/ L""‘ia'L
Samuel Binder

Hearing Examiner

Washington, D.C,
June 4, 1970

53/ To the extent that the proposed findings and conclusions submitted
to the Hearing Examiner are in accord with the views set forth
herein they are accepted, and to the extent they are inconsistent
therewith they are expressly rejected.





