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SUBJECT: (Organi zational Conflict of Interest
Contract Information Bulletin 99-17

This CI B supersedes CIB 94-2 and Supplenment. After five years
of experience with the Organizational Conflict of Interest
(OCl) requirements in CIB 94-2 and Suppl enent, we have

determ ned that proper precautions and saf eguards may be

mai ntained with nore limted restrictions.

This CIB clarifies and updates the coverage on design-

i npl ement conflicts and makes substantial changes in USAID s
rules wwth regard to OCl in the case of evaluation and audit
contracts. The automatic three-year preclusion applicable to
certain evaluation and audit contractors is deleted, and new
procedures are being inplenmented to assure that potential OCls
are mtigated or avoided in these cases.

Federal standards regardi ng organi zational conflict of
interest are stated in FAR Subpart 9.5. This CIB sets forth
the Agency's policies and interpretations concerning the
application of FAR Subpart 9.5 when an organi zati on under
contract with USAID perfornms design, evaluation, or audit
work. I n sone circunstances, it is generally not feasible to
mtigate potential organizational conflicts of interest.
Accordingly, certain restrictions as described herein shall be
applied to contractors involved in design or evaluation
contracts in those cases. This CIB also establishes
requirenents for audit contracts to mtigate potential OCl

For situations not specifically covered by this CIB, the
contracting officer must consider the FAR standards directly
to determ ne whether an OCl exists and whether it can be
avoided or mtigated in a manner which would allow the
contractor to participate in a particular procurenent.
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The changes nmade by this CIB shall have no effect on existing
contracts or task orders that contain preclusions.

This CIB covers the follow ng scenarios in which there is high
potential for OCl

1. Where a firmthat designs a USAID activity under
contract with USAID wants to be eligible for the conpetition
to inplenment the activity;

2. Were a firmthat evaluates an activity or
contractor under contract with USAID wants to provide services
that are requested as a result of the evaluation; and

3. Where a firmthat audits USAID contractors under
contract with USAID seeks to do consulting work under contract
with USAID (sonetinmes in conpetition with the firns audited).

USAID s policy with regard to each of these situations is
di scussed bel ow.

. DESI G\

It is USAID s policy to preclude a contractor from furnishing
i npl enentation services, as the prime or sub-contractor, when
the contractor had a substantial role in the design of an
activity under contract with USAI D by providing USAID wi th
"material |leading directly, predictably and w thout delay” to
a work statement for the inplenentation of the activity,
subject to the exceptions discussed in this section on DESI G\
In light of substantial OCl risks of biased design and unfair
conpetitive advantage, the preclusive policy is to be applied
when a single prine contractor is responsible for the design
of an activity, even if the design contract does not call for
the contractor to prepare a work statement for the activity,
so long as the design work contenpl ated reasonably appears to
be for "material leading directly, predictably and w thout

del ay"” to such a work statenent.

Wil e the FAR does not define the phrase "material |eading
directly, predictably and w thout delay," sonme exanples may
help clarify when OCl is likely to be a concern. |In the case
of very prelimnary and general work prior to devel opnent of a
specific design, it is not required that the design contractor
be precluded from providing inplenentation services. For
exanpl e, services related to SO R4 devel opnent net hodol ogy
woul d nearly al ways be too renpte fromdesign of a specific
activity to cause OCI concerns. Also, a contract for
assessnment of the needs in a particular sector, would not
trigger OCl concerns. However, devel oping a detail ed proposed
intervention to address a specific need would nost |ikely be
design work and could readily lead to conflicts of interest.



Proposing a series of potential ideas that m ght be used to
address a problem wi t hout developing in detail would not be
consi dered desi gn work.

The FAR provides an exception fromthe preclusion from

provi ding i nplenentation services when the contractor has
participated in the both the devel opnent and the desi gn work;
however, USAID interprets this as applying to research and
devel opnment type work which USAID is not likely to contract
for. Therefore, participation in the devel opnent and design
of an activity does not exenpt a contractor fromUSAID s
precl usive policy.

Prime contractors are held to the above standard for all work
products produced by the prine itself or its subcontractors.
Subcontractors whose actual |evel of involvenent neets the
above standard are precluded frominplenentation as well.

The preclusive policy does not apply when:

1. t he design and inplenentation are conpeted and
awar ded toget her under the sane contract;

2. a non-conpetitive award for inplenmentation to the
design contractor is justified and approved;

3. nore than one prime contractor works on the design;
or

4. the design is awarded under one | QC task order and

the inplenentation is awarded as a separate task order under
the sane 1 QC or the sanme set of nultiple award | QCs.

In the case of exception #4, although the preclusive policy
does not automatically apply when inplenentation is to be
through a task order, the Agency still has a responsibility to
ensure that the design is unbiased and will best neet the
Agency's requirenents. The contracting officer may therefore
apply the preclusive policy when the inplenmentation task order
is to be conpeted anong multiple award contractors |IF he or
she concludes that the design work is likely to be biased in
favor of the design contractor AND adequate steps to mitigate
t he design contractor's potential conpetitive advantage cannot
be taken.

NOTE PERTAI NI NG TO DESI GN AND | MPLEMENTATI ON TASK ORDERS: FAR
16.505(b)(2)(iii) provides an exception to the requirenent to
provide a fair opportunity to be considered for a task order
if the order is a logical followon to an order already issued
under the contract, provided that all awardees were given a
fair opportunity to be considered for the original order.

This exception may be appropriately applied to an

i npl enentation task order, provided that all awardees were



advi sed during the course of the "fair opportunity" process
for the design task order that this is the Agency's intent.
Prior to awarding a task order for design work which is
expected to result in a new task order for the inplenentation
of that design, the CO nust advise the awardees being

consi dered what the Agency's intentions are regarding the

i npl enentati on award and what steps are planned to avoid an
appear ance of an OCl.

Contracting officers shall insert the appropriate clause from
Appendix 1 in the solicitation, contract, and task order for
the design work to apprise the contractors of the above

st andar d.

If the contracting officer believes that the "directly,
predi ctably and wi t hout del ay"” standard is not net in a
particul ar situation, he or she may determ ne not to apply
this preclusion w thout a waiver.

If a contracting officer finds that it is in the best interest
of USAID to allow the design contractor to furnish

i npl enent ati on services when the contractor woul d ot herwi se be
precl uded, a waiver nust be authorized by the head of the
contracting activity in accordance with FAR 9.503 before award
is made. The waiver nust indicate consultation with the
Agency Conpetition Advocate (M OP, Deputy Director for Policy,
Eval uati on, Support and Transportati on/ Commodities).

Even when USAID s preclusive policy on design and

i npl enent ati on does not apply, Contracting Oficers still nust
determ ne whether there are Organi zati onal Conflicts of

| nterest under FAR subpart 9.5 in a particular case, and if
so, how they can be mtigated or avoided, or whether the
organi zati on nust be precluded fromworking on the

i npl enentation contract even if they would not be precluded
under the conditions of this CIB

1. EVALUATI ON

Some OClI concerns are rai sed when a contractor evaluates an
activity or program Principal OCl concerns are that the
eval uation contractor m ght give biased, unfavorable reviews
of conpetitors, or on the other hand m ght give an overly
favorabl e review to curry favor with USAID for additiona
work. In addition, the evaluation contractor nmay gl ean
conpetitively useful information from other inplenenting
organi zations in the course of its eval uations.

The follow ng steps are required in such cases in order to
mtigate and avoid OCl. First, USAID nust be able to provide
adequate technical review of the evaluation report. Second,



t he eval uation contractor shall be precluded from furnishing
i npl ementation services, as a prinme or sub contractor, that
are required as a result of any findings, proposals, or
recommendations in the evaluation report within eighteen
nmont hs of USAID s acceptance of the evaluation report.

In addition, there are restrictions on the use of information
obtained as a result of an evaluation. The contractor nust

agree that it will not use any such information obtained about
anot her organi zation in the preparation of a proposal in
response to any solicitation for a contract or task order. |If

the contractor obtains proprietary information from anot her
organi zation in its performance of a contract, FAR 9.505-4
requi res an agreenent between the organizations restricting

di scl osure and use of the information for any purpose other
than that for which it was furnished. The contracting officer
must obtain copies of these agreenments and ensure that they
are properly execut ed.

| f a subcontractor perforns substantive eval uation work, the
subcontractor shall be subject to the same restrictions as the
prime contractor.

These policies shall be carried out by including the
appropriate provision set forth in Appendix 2 in
solicitations, contracts and task orders for eval uation
services covered by this policy.

If a contracting officer determ nes that additional safeguards
are necessary in a particular instance, they may anmend the

cl auses in Appendix 2 as necessary to include the additional
requi renents wthout a deviation.

The restrictions on use of information obtained as a result of
an eval uation nmay not be waived. Any waiver of the preclusive
provi sion of this policy, whether based on responses provided
by a contractor in accordance with FAR 9.504(e) or other

ci rcunst ances, nust be authorized by the head of the
contracting activity in accordance with FAR 9.503 and Al DAR
709. 503, and in consultation with the Agency Conpetition
Advocate. Wien requesting a waiver, the Contracting Oficer
shal | specify the steps that will be taken to mnimze OCl .

1. AUD T

Contracts calling for the audit of other USAID contractors
al so raise OCl concerns. The prime OCl concern is that the
auditing firmcould obtain conpetitively useful information,
i ncluding sensitive cost data, regarding its conpetitors.

To mtigate concerns about the possibility that information
obtained fromaudits nmay be used in future conpetitions,



contractors nust agree that any information obtai ned about an
organi zation as a result of an audit, shall not be nade
avai l able or used in any way to help the contractor prepare a
proposal in response to a solicitation for a contract or task
order. In addition, if the contractor obtains proprietary
information from anot her organization in its performance of a
contract, FAR 9.505-4 requires an agreenent between the
organi zations restricting disclosure and use of the
information for any purpose other than that for which it was
furnished. The contracting officer nust obtain copies of

t hese agreenents and ensure that they are properly execut ed.

| f a subcontractor performs substantive audit work, the
subcontractor shall be subject to the same requirenents as the
prime contractor.

This policy shall be carried out by including the provision
set forth in Appendix 3 in solicitations and contracts for
audit services.

These requirenents are the mnimal safeguards mandated by the
FAR and cannot be waived. |If a contracting officer determ nes
addi ti onal safeguards are necessary in a particular instance,
they may anend the clauses in Appendi x 3 as necessary w thout
a deviation. The provisions of FAR 9.504(e) apply with regard
to the contractor’s response concerning any additional

saf eguar ds.

V. APPLI CATION OF POLI C ES

Al'l affiliates, divisions and sub-organi zati ons of the design,
eval uation or audit contractor that are not separate |egal
entities are subject to the provisions inplenmented in
accordance with this CIB. Unless there is convincing evidence
to the contrary (e.g., a statenent fromthe consortiumthat
only certain nenbers participated), it is presuned that each
menber of a consortiumhas full access to the work product of
the consortium and thus this policy applies to all nenbers of
consortia as well.

The policies in this CIB do not apply to:

1. individual enployees of contractors;

2. Personal Service Contractors ("PSCs"); or

3. organizations that are affiliated with the precl uded
contractor in nane only, or that have a separate | ega
identity. In situations where the relationship is not clear,

the contracting officer is advised to obtain guidance fromthe
Agency Conpetition Advocate.



Wiile the policies apply to individuals under non-personal
services contracts, any preclusions applicable to the

i ndi vi dual shall not be attributed to any institutional
contractor the individual mght go to work for later. The
contracting officer shall address any potential OCl resulting
fromsuch a situation in accordance with FAR Subpart 9.5.

This CI B addresses OCl at the design, evaluation and audit
stages of the procurenent process. If, at the inplenentation
stage of the process, a contractor raises OCl issues relating
to participating in a contract that they have been precl uded
from the contracting officer shall follow FAR 9.405(e) and

t he applicable coverage in this CIB

Any questions concerning this policy on OCl should be
addressed to Kathleen O Hara, M OP/ P



APPENDI X 1.

DESI GV | MPLEMENT

Clause for solicitations and contracts covering a
definite quantity:

Organi zational Conflicts of Interest: PRECLUSI ON FROM
| MPLEMENTATI ON CONTRACT.

This contract calls for the Contractor to furnish inportant
services in support of the design of [ specify
activity] (the "Activity"). 1In accordance with the principles
of FAR Subpart 9.5 and USAID policy, THE CONTRACTOR SHALL BE
| NELI G BLE TO FURNI SH, AS A PRI ME OR SUBCONTRACTOR OR
OTHERW SE, THE | MPLEMENTATI ON SERVI CES FOR THE ACTI VI TY,

unl ess the Head of the Contracting Activity, in consultation
with USAID s Conpetition Advocate, authorizes a waiver (in
accordance FAR 9.503 and Al DAR 709. 503) determ ning that
preclusion of the Contractor fromthe inplenmentation contract
woul d not be in the Governnent's interest.

II. dClause for solicitations and contracts for indefinite
guantity contracts.

O gani zational Conflicts of Interest: PRECLUSI ON FROM
| MPLEMENTATI ON CONTRACT.

Task orders under this contract may call for the Contractor to
furnish inportant services in support of the design of
specific activities. In accordance with the principles of FAR
Subpart 9.5 and USAID policy, THE CONTRACTOR SHALL BE

| NELI G BLE TO FURNI SH, AS A PRI ME OR SUBCONTRACTOR OR

OTHERW SE, THE | MPLEMENTATI ON SERVI CES FOR ANY ACTI VI TI ES FOR
VH CH | T PROVI DES SUBSTANTI AL DESI GN SERVI CES EXCEPT FOR SUCH
SERVI CES THAT MAY BE FURNI SHED UNDER THI S CONTRACT, unl ess the
Head of the Contracting Activity, in consultation with USAID s
Conpetition Advocate, authorizes a waiver (in accordance FAR
9.503) determning that preclusion of the Contractor fromthe
i npl ementati on contract would not be in the Governnment's
interest. Wen a task order includes a work requirenent that
wi |l preclude the contractor from furnishing inplenmentation
services, a clause stating the preclusion will be included in
t he task order



[11. dause for task orders:

Organi zational Conflicts of Interest: PRECLUSI ON FROM
| MPLEMENTATI ON CONTRACT.

This task order calls for the Contractor to furnish inportant
services in support of the design of [ specify
activity] (the "Activity"). 1In accordance with the principles
of FAR Subpart 9.5 and USAID policy, THE CONTRACTOR SHALL BE

| NELI G BLE TO FURNI SH, AS A PRI ME OR SUBCONTRACTOR OR

OTHERW SE, THE | MPLEMENTATI ON SERVI CES FOR THE ACTI VI TY,
EXCEPT FOR SUCH SERVI CES THAT MAY BE FURNI SHED UNDER A
SEPARATE TASK ORDER | SSUED UNDER THI S CONTRACT, unless the
Head of the Contracting Activity, in consultation with USAID s
Conmpetition Advocate, authorizes a waiver (in accordance FAR
9. 503 and Al DAR 709.503) determ ning that preclusion of the
Contractor fromthe inplenentation contract would not be in

t he Governnent's interest.




APPENDI X 2

EVALUATI ON

Clause for solicitations and contracts covering a
definite quantity:

Organi zational Conflicts of Interest: PRECLUSI ON FROM
FURNI SHI NG CERTAI N SERVI CES AND RESTRI CTI ON ON USE COF
| NFORMVATI ON.

(a) This contract calls for the Contractor to furnish

i nportant services in support of the evaluation of [specify
activity or contractor]. |In accordance with the principles of
FAR Subpart 9.5 and USAI D policy, THE CONTRACTOR SHALL BE

| NELI G BLE TO FURNI SH, AS A PRI ME OR SUBCONTRACTOR OR

OTHERW SE, | MPLEMENTATI ON SERVI CES UNDER ANY CONTRACT OR TASK
ORDER THAT RESULTS I N RESPONSE TO FI NDI NGS, PROPCSALS, OR
RECOVIVENDATI ONS | N THE EVALUATI ON REPORT W THI N 18 MONTHS OF
USAI D ACCEPTI NG THE REPORT, unl ess the Head of the Contracting
Activity, in consultation with USAID s Conpetition Advocate,
aut hori zes a waiver (in accordance FAR 9.503) determ ning that
preclusion of the Contractor fromthe inplenentation work
woul d not be in the Governnent's interest.

(b) In addition, BY ACCEPTING TH S CONTRACT, THE CONTRACTOR
AGREES THAT I T WLL NOT USE OR MAKE AVAI LABLE ANY | NFORVATI ON
OBTAI NED ABOUT ANOTHER ORGANI ZATI ON UNDER THE CONTRACT I N THE
PREPARATI ON OF PROPCSALS OR OTHER DOCUMENTS | N RESPONSE TO ANY
SOLI CI TATI ON FOR A CONTRACT OR TASK ORDER

(c) |If the contractor gains access to proprietary information
of other conpany (ies) in performng this evaluation, the
contractor mnmust agree with the other conpany (ies) to protect
their information from unauthorized use or disclosure for as
long as it remains proprietary, and nust refrain fromusing
the information for any purpose other than that for which it
was furnished. THE CONTRACTOR MUST PROVI DE A PROPERLY
EXECUTED COPY OF ALL SUCH AGREEMENTS TO THE CONTRACTI NG

OFFI CER.



II. dClause for Solicitations and contracts for indefinite
guantity contracts.

In the case of a solicitation for an indefinite quantity
contract, paragraph (a) of the clause shall be replaced with
Alternate |I. Paragraphs (b) and (c) remain the sane.

Alternate |

(a) Task orders under this contract may call for the
Contractor to furnish inportant services in support of

eval uation of contractors or of specific activities. 1In
accordance with the principles of FAR Subpart 9.5 and USAI D
policy, THE CONTRACTOR SHALL BE | NELI G BLE TO FURNI SH, AS A
PRI ME OR SUBCONTRACTOR OR OTHERW SE, | MPLEMENTATI ON SERVI CES
UNDER ANY CONTRACT OR TASK ORDER THAT RESULTS I N RESPONSE TO
FI NDI NGS, PROPCSALS, OR RECOMVENDATI ONS | N AN EVALUATI ON
REPORT WRI TTEN BY THE CONTRACTOR. THI' S PRECLUSI ON W LL APPLY
TO ANY SUCH AWARDS MADE W THI N 18 MONTHS OF USAI D ACCEPTI NG
THE REPORT, unless the Head of the Contracting Activity, in
consultation with USAID s Conpetition Advocate, authorizes a
wai ver (in accordance FAR 9.503) determ ning that preclusion
of the Contractor fromthe inplenentation work would not be in
t he Governnent's interest.

[11. Clause for task orders:

This task order calls for the Contractor to furnish inportant
services in support of evaluation of [specify contractor or
activity]. In accordance with the principles of FAR Subpart
9.5 and USAI D policy, THE CONTRACTOR SHALL BE | NELI G BLE TO
FURNI SH, AS A PRI ME OR SUBCONTRACTOR OR OTHERW SE,

| MPLEMENTATI ON SERVI CES UNDER ANY CONTRACT OR TASK ORDER THAT
RESULTS I N RESPONSE TO FI NDI NGS, PROPOCSALS, OR RECOMVVENDATI ONS
I N AN EVALUATI ON REPORT WRI TTEN BY THE CONTRACTOR. THI' S
PRECLUSI ON W LL APPLY TO ANY SUCH AWARDS MADE W THI N 18 MONTHS
OF USAI D ACCEPTI NG THE REPORT, unless the Head of the
Contracting Activity, in consultation with USAID s Conpetition
Advocat e, authorizes a waiver (in accordance FAR 9.503)

determ ning that preclusion of the Contractor fromthe

i npl ementati on work would not be in the Governnent's interest.




APPENDI X 3.

AUDI T

G ause for use in all solicitations and contracts including
audit services:

O gani zational Conflicts of Interest: RESTRICTI ON ON USE OF
| NFORMATI ON.

This contract calls for the Contractor to provide certain
audit services for USAID. To guard against the possibility
that the Contractor mght receive an unfair conpetitive
advantage in conpeting for future USAID consulting contracts
through its exposure to sensitive cost and other proprietary
information of USAID contracts which it will audit hereunder,
BY ACCEPTI NG THI S CONTRACT, THE CONTRACTOR AGREES THAT I T WLL
NOT USE, OR MAKE AVAI LABLE TO ANYONE, FOR THE PURPOSE OF
PREPARI NG PROPCSALS OR ANY OTHER DOCUMENTS I N RESPONSE TO A
SCLI Cl TATI ON FOR A CONTRACT OR TASK ORDER, ANY PROPRI ETARY,
COST, OR OTHERW SE SENSI TI VE BUSI NESS | NFORMATI ON OBTAI NED AS
A RESULT OF AN AUDI T.

The contractor nust agree with the conpanies that it audits to
protect their proprietary information from unauthorized use or
di sclosure for as long as it remains proprietary, and nust
refrain fromusing the information for any purpose other than
that for which it was furnished. THE CONTRACTOR MJUST PROVI DE
A PROPERLY EXECUTED COPY OF ALL SUCH AGREEMENTS TO THE
CONTRACTI NG OFFI CER
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