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Ownership Reports and Trading By
Officers, Directors and Principal
Security Holders

AGENCY: Securities and Exchange
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ACTION: Final rules and solicitation of
comments.

SUMMARY: The Commission today is
adopting amendments to its rules and
forms, as well as related disclosure
requirements for issuers, regarding the
filing of ownership reports by officers,
directors, and principal security holders,
and the exemption of certain
transactions by those persons from the
short-swing profit recovery provisions of
section 16 of the Securities Exchange
Act of 1934 and related provisions of the
Investment Company Act of 1940 and
the Public Utility Holding Company Act
of 1935. The amendments are intended
to achieve greater clarity, enhance
consistency with the statutory purpose,
and improve compliance with the
reporting provisions of the rules. The
Commission also is soliciting further
public comments on the addition of an
exit box to Forms 4 and 5.

EFFECTIVE DATE: These amendments are
effective May 1, 1891; however, special
phase-in provisions are contained in
Section VII of this release.
Comment date: Comment letters on the
exit box on Forms 4 and 5 should be
received on or before March 31, 1991,

ADDRESSES: Comments should be
submitted in triplicate to Jonathan G.
Katz, Secretary, Securities and
Exchange Commission, 450 Fifth St.,
NW,, Washington, DC 20549. Comments
should refer to File No. 87-3-91. All
comments received will be available for
public inspection and copying in the
Commission’s Public Reference Room at
the same address.

FOR FURTHER INFORMATION CONTACT:
Brian J. Lane, Richard P. Konrath, Mark
W. Green, or Emanuel D. Strauss, (202)
272-~2573, Division of Corporation
Finance; Dorothy Donohue (202) 272-
2030, Division of Investment
Management; or Joanne Rutkowski (202)
504-2267 with respect to the Public
Utility Holding Company Act.
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SUPPLEMENTARY INFORMATION: The
Commission teday announced the
adoption of revisionsto its rules
promulgated under section 16.1 of the
Securities Exchange Act of 1934
{*Exchange Act").? Every rule under
section 16 has been amended, deleted,
or reorganized except for Rule 16e-1,%
and several new Section 16 rules have
been added. Further, Exchange Act Rule
12h-2 4 has been deleted as obsolete
and Rule 30f-1 5 under the Investment
Company Act of 1940 (“Investment
Company Act”) ® has been amended.

In addition, new Item 405 of
Regulation S-K 7 and new Form 5 have
been adopted, as have changes to
Schedule 14A 8 and Forms 10-K,? 3,2
4 1 and N-SAR.12
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1. Executive Summary

The beneficial ownership reporting
and short-swing profit recovery
provisions of section 16 of the Exchange
Act apply to every person who'is
directly or indirectly the beneficial
owner of more than ten percent of any
class of equity securities that is
registered pursuant to section 12 of the
Exchange Act (“ten percent holders”),?

18 15 U.8.C. 78/ (1988). When referring to an issuer
with securities registered under section 12, this
release includes securities of closed-end investment
companies subject to section 30{f) of the Investment
Company Act (15 U.S.C. 80a-29(f) (188)) and public
utility holding companies subject to Section 17 of
the Public Utility Holding Company Act of 1635 (18
U.S.C. 79q (1888)). The insiders of a closed-end
investment company also include the adviser and

any affiliated person of the adviser. Section 2(a}{3)

of the Investment Company Act (15 U.S.C. 805~
2(s)(3) {1968)). :



and to every director and officer of an
issuer with a class of equity securities
so registered.?4 Section 16 of the
Exchange Act was designed to provide
the public with information on securities
transactions and holdings of corporate
insiders and to deter insiders from.
speculative short-swing trading in their
corporations’ securities and from
engaging in transactions in their
corporations’ securities while in
possession of material, non-public
information. Section 16 is but ocne
weapon against insider trading. Unlike
other provisions applicable to insider
trading, such as sections 10(b),1%

14(e} 18 and 21A 17 of the Exchange Act,
section 16 is a strict liability provision
under which an insider's short-swing
profits can be recovered regardless of
whether the insider actually was in
possgession of material, non-public
information.

In response to developments in the
trading of derivative securities, the
growth of complex and diverse
employee benefit plans, and substantial
filing delinquencies, the Commission
undertook a comprehensive review of
the rules and forms under section 16,
Noting that the regulatory framework
had resulted in interpretive uncertainty,
substantial litigation, and, in some
instances, unnecessary regulatory
burdens, the Commission proposed to
revise the rules to achieve greater
clarity, rescind unnecessary ,
requirements, streamline mandated
procedures, increase compliance with
the reporting provisions of the rules, and
enhance consistency with the statutory
purposes of section 16.

The Commission initially proposed
comprehensive revisions to the rules
promulgated pursuant to section 16in
December 1988; 271 comment letters
were received.!® In response to
comments, the Commission revised the
proposed amendments and republished
the rules for comment in Avgust 1989;
211 comment letters were submitted in
response to the reproposal.’® For the

14 Officers, directors, and ten percent holders are
teferred to throughout this release as “insidera.”
The term also includes an officer or director who
has terminated officer or director status but
continues to be subject to reporting under section 16
for six months following his or her last transaction
as an officer cr director, including the Form § filing
requirement. g

18 15 U.S.C. 78j(b) (1¢88).

18 15 U.S.C. 78n(e) (1988).

1715 U.8.C. 78u(a)(1) (1986).

18 Release No. 34-26333 (December 2, 18488) (563 FR
~48897) (“Proposing Release”). The comment letters
and a staff summary of the letters may be inspected
and copied at the Commission's Public Reference
Room (File No. 87-28-88).

12 Release No. 34-27148 (August 18, 1868) (54 FR
35667} (“Reproposing Release"), The comment

reasons provided in the Proposing and
Reproposing Releases, and as further
explained in this release, the
Commission today is adopting the
proposed regulatory scheme, with a
number of modifications in response to
comments made on the reproposal.

Rule 16b-3, the employee benefit plan
rule, has been modified in several
respects from that reproposed. The
shareholder approval condition to the
exemption, applicable to issuer grant
plans and other plans unable to satisfy
the conditions of former Rule 16a-8,20
has been retained. The reproposed
extension of the required period of
disinterested status for plan
administrators to one year following the
administration of a plan has not been
adopted. In response to comments, Rule
16b-3 has been reorganized to clarify
the application of the regulatory
framework to transactions under broad-
bagsed, non-discriminatory plans and the
availability of the intra-plan transaction
exemption for elections and transactions
within a participant-dirécted plan. The
revisions are intendgd to facilitate
compliance with Rule’16b-3 by section
401(k) plans 2* and other similar broad-
based participant-directed plans. ,

In addition to the revisions addressing
employee benefit plans, revisions have
been made to modify the reproposed
conditions under which a trust becomes
subject to section 18 where it has an
insider trustee; specify the extent of
insiders’ obligations to disclose on the
first Form 5 unreported transactions and
holdings that should have been reported
prior to the effective date of the rules;
delete the former exemption for

‘surrenders of options in a merger as

unnecessary; provide a reporting as well
as a short-swing profit exemption for
non-events such as pro rata stock splits,
stock dividends, and similar grants; add
an exit box to Forms 4 and 5; add a
provision deeming a Form 3, 4 or 6
timely filed if delivered to a third party
business that guarantees delivery to the
Commission no later than the due date;
and clarify the application of the rules to
specific situations.2? Comment is

letters and a staff summary of the letters may be
inspected and copied at the Commission’s Public
Reference Room (File No. 87-23-89).-

20 17 CFR 240.16a-8.

21 | R.C. 461(k) (26 U.S.C. 401{k] (1988)).

32 Section VIIL, infra, containa charts
summarizing the changes from the former rules, as
well as a chart summarizing changes in staff
interpretations enumerated in the section 18
question-and-answer interpretive release, Exchange
Act Release No. 18114 {September 24, 1881) (48 FR
48147) (“Release No. 34-18114").

A

solicited on the exit box, as discussed fn
section I1.C.2 below.

11 Section 16(a) Reporting
A. Who Must Report

1. Officers and Directors

The definition of “officer” has been
adopted without substantive change
from the reproposal. It is modeled after
the definition of “executive officer” used
elsewhere in the Exchange Act rules,2?
but also specifically includes principal
financial officers and principal
accounting officers (or controllers where
there is no principal accounting officer),

*as well as officers of a parent having
policy-making functions with respect to
the issuer.?* Thus, persons having
policy-making duties, as specified under
Rule 3b-7, will be deemed officers for
purposes of section 16,25 A person's title
alone should not determine whether that
person is subject to section 186; the
proper focus should be on whether a .
person is “a corporate employee
performing important executive duties of
such character that he would be likely,
in discharging these duties, to obtain
confidential information about the
company'’s affairs that would aid him if
he engaged in personal market
transactions.” 26 If title were
determinative, persons with executive
functions could avoid responsibility by
forgoing title; moreover, persons with
officer titles but no significant _
managerial or policy-making duties
would be subject to the draconian

3 Rule 3b~7 (17 CFR 240.3b-7). The term includes
presidents, vice-presidents in charge of a princtpal
business unit, division or function, other persons
who perform similar policy-making funetions, and
executive officers of subsidiaries who perform -
policy-making functions for the registfant. A
technical change is being made to this rule to
correct a typographical error.

24 Rule 16a~1(f). A note has beon added to the
rule that makes it clear that those persons identified
by an issuer as meeting the policy-making definition
pursuant to Item 401(b) of Regulation $-K (17 CFR
229.401) {based on the Rule 3b-7 definition) will be
presumed to be those persons who, together with
the other persons specified in Rule 16a-1(f), are
subject to section 16, and the note makes it clear
that the term “policy-making function” does not
include functions that are not significant. The rule
as adopted also clarifies that when an fssuer with
equity securities registered under section 12 is
structured as a trust, employees of the trustee
performing policy-making functions with respect to
the trust are deemed officers of the trust,

38 See C.R.A. Realty Corp. v. Crotty, 878 F.2d 562
(2d Cir. 1808); Colby v. Klune, 178 F.2d 872 {2d Cir.
1049); see also Merrill Lynch, Pierce Fenner &
Smith, Inc. v. Livingston, 566 F.2d 1119 (9th Cir.
1978); Pier ! Imports of Georgia, Inc. v. Wilson, 528
F. Supp. 239 (N.D. Tex. 1881); but see National
Medical Enterprises, Inc. v. Small, 880 F.24 83 (8th
Cir. 1962), ‘

28 Colby v. Klune, supra 178 F.2d at 873, as quoted
in C.R.A. Realty Corp. v. Crotty, supra, 678 F.2d at
566,
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liability of section 16(b). Similarly, in
determining whether an advisory,
emeritus or honorary director is a
director for section 16 purposes, the
person’s title is not determinative and
no change in current staff interpretation
is being made.2?

2. Transactions While not an Officer or
Director

Rule 16a~-2(a) is adopted substantially
. as reproposed. Thus, a person will not
be required to disclose transactions or
be subject to section 16(b) short-swing
profit liability for transactions that
occurred within six months prior to the
date the individual first became an
officer or director, except that an officer
or director who becomes subject to
section 16 as a result of the issuer's
registration of a class of equity
securities pursuant to section 12 of the
Exchange Act will be subject to section
16 with respect to transactions :
conducted during the six months prior to
the first transaction requiring a Form 4
fﬂirlg‘zs

In contrast, consistent with the prior
rules,2? transactions by officers and
directors after termination of
employment with an issuer are not
necessarily exempt from gection 16. In
response to commenters' concerns, the
rule makes it clear that, as is currently
the case, an insider continues to be
subject to section 18 for up to six months
following termination. However, a
transaction occurring after a person has
terminated insider status must be
reported only if it occurs within six
months of a transaction that took place
while the person was an officer or
director.3° As a result, a person is

*7 As stated in the Proposing Release, the legal
doctrine concerning “deputized” directors is not
affected by the rules adopted today and will be left
to case law. Ses, .., Blau v. Lehman, 368 U.S. 403
(1962); Feder v. Martin Marietta, 406 F.2d 260 (2d
Cir. 1968).

*¢ For example, a director of a private company

ases common stock in the company on
Janvary 1 and March 1. The company registers a
class of equity securities under section 12 effective
May 1. The director then sells the stock on August 1.
The sale is required to be reported on Form 4,
triggering the requirement to report any transactions
conducted within six months of the first transaction
requiring a filing. The purchase made on March 1
would be disclosed because it was conducted
within six months of the sale, but the purchase
made on January 1 need not be disclosed because it
occurred more than six months prior to the sale, In
addition, the March 1 purchase could be matched
with the August 1 sale for short-swing profit
Tecovery purposes, absent an exemption from
section 16(b). ;

% Pormer Rule 18a-1(e) (17 CFR 240.16a-1(e));
Release 34-18114 Q.35.

% Rule 16a-2(b). Transactions occurring after a
reduction in beneficial ownership of an issuer's
securities to ten percent or less would not be a
reportable event, if the person is not also an officer
or director, since section 16(b) explicitly provides
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required to file on Form 4 to report non-
exempt transactions within six months
of the last transaction while the person
was an officer or director subject to
Section 186. In addition, the person is
required to file on Form 5 to report
transactions on a deferred basis for that
portion of the issuer's fiscal year during
which the person was an officer or

director subject to section 16, and also is-

required to report exempt transactions
occurring within six months of the last
transaction while the person was an
officer or director subject to section 186.
For example, if an insider executes a
transaction on April 28 and terminates
officer or director status on April 30, any
transaction executed on or before
October 28 must be reported, since it
occurred within six months following
the last transaction prior to termination
of officer or director status. If, in this'
example, the insider filed a Form 5 in
June to report exempt acquisitions and
dispositions in an employee benefit
plan, and in September exercised an
option previously granted and reported

-on a Form 5, the insider must file

another Form 5 (or an optional Form 4)
to report the exercise, since it occurred
within six months following the last
transaction prior to termination of

. officer or director status. In addition, the

insider should indicate on the Form 4 or
5 reporting the exercise that insider
status has terminated.3! Where all prior
transactions, including transactions
otherwise reportable on Form 5, have
been reported, and the insider has not
had any transactions, including
transactions exempt from Section 16(b),
in the six months prior to termination,
there is no Form 5 filing obligation or
other post-termination reporting
obligation. In this cage, the insider may
wish to furnish the issuer with a written
representation that no further report on
Form 5 is required.

3. Ten Percent Holder

_Section 18, as applied to ten percent
holders, is intended to reach those
persons who can be presumed to have
access to inside information because
they can influence or control the issuer
as a result of their equity ownership.
Section 13(d) of the Exchange Act 32

that short-swing transactions can occur only if there
is both a sale and purchase within six months while
the person beneficially owned more than ten
percent of the issuer. Foremost-McKesson, Inc. v.
Provident Securities Co., 423 U.8. 292 (1978); gee
also Rule 16a-2{c). .

81 Both Form 4 and Form 5 have an exit box on
the face of the Form that should be checked. See
ILC.2, infra. If the exit box is checked to reflect
termination of insider status and a subsequent
transaction necessitates another filing, the exit box
should also be checked on the subsequent filing.

% 15 U.8.C. 78m(d) (1688).

specifically addresses such .
relationships. As proposed, the rules
adopted today ?° define ten percent
holders under section 16 as persons
deemed ten percent holders under
section 13(d} of the Exchange Act and

“the rules thereunder. The section 13(d)

analysis, such as the exclusion of non-
voting securities 3¢ and counting only
those derivative securities exercisable
or convertible within 60 days,?® are
imported into the ten percent holder
determination for section 16 purposes.3®
The section 13(d) definition of beneficial
ownership is used only to determine
status as a ten percent holder; once
status is determined, the reporting and
short-swing profit provisions of section -
16 apply only to those securities in
which the insider has a pecuniary
interest.??

Under the rule, adopted as
reproposed, shares held by institutions
eligibfe to file beneficial ownership
reports on Schedule 13G 3¢ that are held
for clients in a fiduciary capacity in the
ordinary course of business are not
counted for purposes of determining ten
percent holder status (“13G -
exemption”).3? This is a limited

33 Rule 16a-1(a)(1). For a discussion of the
application of Section 16 to section 13(d) groups, sce
Section ILB.3, infro.

3¢ Rule 13d-1(d) (17 CFR 240.13d-1(d)).

38 Rule 13d-3(d){1) (17 CFR 240.13d~-3{d}){1)).

3¢ With respect to derivative securities, Rule 16a-
4(a) states that derivative securities are deemed to

.be the same class of equity securities as the

underlying securities. This essentially codifies the
holding in Chemical Fund v. Xerox Corp., 377 F.2d
107 (2d Cir. 1967). Accordingly, a holder of section
12 debt convertible into Section 12 common stock
would not consider the debt itself in the ten percent
owner calculation, but rather would consider only
the common stock into which the debt was
convertible within 60 days.

In contrast to convertible debt, a security that is
an equity security in its own right, as well as on
account of a conversion feature, would require a
double calculation. For example, if a class of voting
preferred stock registered under section 12 is
convertible into section 12 common stock, the
beneficial owner of the preferred stock is deemed
the owner of both the preferred stock and the
underlying common stock. Accordingly, the ten
percent holder calculation must be performed with
respect to the preferred stock and the common stock
saparately. If the convertible preferred stock is non-
voting, the preferred stock is not considered a
separate class of equity for purposes of the ten
percent holder calculation, because Rute 13d-3(d)(1)
excludes non-voting securities; therefore, the
beneficial owner of the non-voting preferred stock,
like a holder of convertible debt, performs the ten
percent holder calculation only with respect to the
underlying common stock.

37 Rule 18a-1{a)(2). ]

38 17 CFR 240.13d-102. In order to qualify to use
Schedule 13G, the institution must acquire or hold
securities of the issuer in the ordinary course of
business without the purpose or effect of influencing
or changing control. Rule 13d-1(b)(1)(i) (17 CFR
240.13d-1(b)(1}(i}).

3¢ Rule 18a-1(a)(1). The rule is modeled after Rule

13d-1(b)(1)(i) (17 CFR 240.13d-1(b){1)(i1)).
: . Continued



departure from the approach under
section 13(d). Securities not held in a
fiduciary capacity, however, must be -
counted in determining whether the 13G
institution is a ten percent holder.
Questions have been raised as to the
applicability of the 13G exemption to
employee benefit plans and pension
funds subject to the Employee
Retirement Income Security Act of 1974
{“ERISA").4° Consistent with current -
staff interpretation of Section 13(d),** a
plan will not be deemed the beneficial
owner, of shares allocated to plan
participants over which participants
have voting power.42

B. What Is Reported—Transactions in
Securities in Which Insider has
Pecuniary Interest

1. Pecuniary Interest

Section 16(a) reporting obligations
and section 16(b) short-swing profit
recovery cover only those securities in
which insiders have or share a direct or
indirect pecuniary interest.4? The

Institutions eligible to use the 13G exemption

include specified broker-dealers, banks, insurance .

companies, investment companies, investment
advisers, employee benefit plans, holding
companies, and groups consisting of these exempt
institutions. Whereas the reproposed rule made
reference to Rule 13d-1 (17 CFR 240.13d-1), the rule
as adopted enumerates the eligitile institutions. It is
noted that although securities in life insurance
company separate accounts are deemed assets of
the insurance company under state law, these
assets are held for the exclusive benefit of customer
annuitants in & manner comparable to other
fiduciary institutions referenced in the rule. Thus,
for purpoges of section 18, insurance accounts held
for the exclusive benefit of customers may be
treated, where appropriate, as fiduciary accounts
and excluded from the determination as to whether
the insurance company is a ten percent holder for
purposes of section 16.

40 publiq Law No. 93-408, 88 Stat. 828 (23 US.C.
1001 et seq. (1988)).

41 Soe Rio Grande Industries, Inc. (April S, 1689).
43 Rule 16a-1(a)(1). A plan trustee’s residual or
overriding voting or investment control, pursuant to
its legally imposed fiduciary duty to act in the best
interests of the plan trust beneficiaries under Title 1

of ERISA, does not create a beneficial ownership -
interest under Rule 16a-1(a)(1) in securities that are
allocated 10 plan participants having voting power. .
In addition, a plan trustee does not become a
beneficial owner under Rule 18a-1(a)(1) where the
trustee gains limited voting authority, such as in
circumstances where a plan participant does not
give the tryatee voting instructions and the trustee
must exercise voting power on behalf of the
participant, Compare Rio Grande Industries, Inc.,
supra n. 41, Note that while the plan-itself has
beneficial ownership of unallocated shares over
which the trustee has voting or investment power,
employee benefit plan trustees that are institutions
enumerated in the rule typically would nat have
beneficial ownership of those shares because they
are held in a fiduciary account in the ordinary
caurse of buginess. For a discussion of trusts, see
Section I1B.4, infra.

43 Rule 18a~1(a)(2). Rule 18a-8 addresses trust
beneficig! ownerabip. Rule 16a-1(a)(4) permits a
disclaimer of beneficial ownership to accompany
any reparted transaction or holding; even where

definition of pecuniary interest is
adopted as reproposed, with the
following modifications to the
application of the indirect pecuniary
interest standard.

a. Partnership Holdings. Under the
partnership attribution rule, adopted as
reproposed, the beneficial ownership of
portfolio securities 44 owned by a
general or limited partnership is
attributed to the general partners in
proportion to the greater of their capital
account or interest in the profit of the
partnership at the time of the
transaction.*s In the event of a short-
swing transaction, a general partner's
share of the partnership’s capital
account or profits is determined by the
partnership agreement in effect at the
time of the transaction and the
partnership’s most recent financial
statements. '

b. Fee Arrangements. In the
Reproposing Release, the Commission
proposed that investment adviser or
trustee fee arrangements based on the
performance of the portfolio would
create a pecuniary interestin the
portfolio, except where the fee was
calculated on an annual er longer basis
and the securities of the issuer did not
comprise more than ten percent of the
portfolio.*® Commenters expressed
concern that the rule inadvertently
implied that fees based upon the amount
of assets managed would create a
pecuniary interest and that advisers and
trustees could not be paid until the end
of the year. The rules adopted today
clarify that asset-based fees do not
create a pecuniary interest in the
securities managed and that advisers or
trustees may be paid more than once
during the year, as long as the fee is
related to performance for a year or
more.

¢. Corporate Holdings. A non-
exclusive safe harbor governing
beneficial ownership of portfolio
securities held by a corporation or
similar entity 47 has been adopted. The
rule adopted today 48 provides a safe
harbor from attribution of corporate
holdings for shareholders who are not
controlling shareholders 4° of the

be!neﬁcigl ownership is deemed to exist under the
rules. .

44 The definition of “portfolio securities” has
heen moved to Rule 16a-1(g).

45 Rule 16a-1(a)(2)(ii)(B).

46 Rule 16a-1(a}(2){li){C).

47 Por example, business trusts are treated as
corporations for purposes of section 16.

4% Rule 18a-1(a)(2)(ili).

49 ‘The reference to “controlling shareholder”
applies to shareholders that have the power to
exercise control over tha corporation by virtue of
their securities holdings. .

corporation and do not have or share
investment control over the
corporation's portfolio securities. Unlike
the reproposal, the safe harbor does not
extend to controlling shareholders and,
therefore, the rule does not distinguish
between public and nonpublic
corporations,

2. Broad-based Stock Indices and
Baskets

A new provision has been added to
make it clear that beneficial ownership
of a broad-based, publicly traded
market basket or index security or
future does not create a beneficial
ownership interest in the component
stocks.5° This provision clarifies that in
such a case, the pecuniary interest in
cne component stock is too remote for
the stock to be considered beneficially
owned.5t

3. Section 13(d]' Groups

Questions have been raised
concerning the application of the
reporting and short-swing profit
recovery provisions of section 16 to
section 13(d) groups.®3 In applying the
rules adopted today, only those
gecurities in which a member of a group
has a direct or indirect pecuniary
interest would be reported and subject
to short-swing profit recovery.®? Thus,
while securities holdings of group
members may subject the group
members to section 18, if the group
member does not have or share a
pecuniary interest in securities held by
other group members, the transactions

- of the other group members do not

create section 16 obligations for that
member.54

80 Rule 16a-1(a)(5)(iii).

53 Broad-based stock indices and baskets also are
excluded from the definition of “derivative
security.” See Rule 16a-1(c}{4) and section HI1B,
infra. In essence, broad-based indices and baskets
are outside the purview of section 16, both with
respect to the indices or basketa and their
component securities.

82 See Exchange Act section 13{d){3) (15 US.C.
78m{d){3) (1968)); Rule 13d-5 (17 CFR 240.13d-5).

53 Where a member of the group has the ability,
through any contract, arrangement, understanding
or relationship, to receive a portion of the profits
from transactions in any other group member’s
securities, the member has a pecuniary interest in
the securities. In this event, the group member is
required to report all holdings and transactions in
equity securities to which the arrangement or
understanding relates, as well as any other equity
securities in which the member has a pecuniary
interest, and is subject to short-swing recovery from
resulting transactions.

4 n contrast to section 13(d}, which requizres a
group filing, the group itself would not be a separate
person for section 18 purposes. However, for )
purposes of determining status ag a ten percent

" holder under Section 18, the securities beneficiaily

owned by the group must be included in the
calculation hy each individval member of the group.
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4. Trusts and Trustees

The trust rule adopted today
addresses the application of section 16
to trust holdings and transactions
substantially as reproposed.’% There are
two changes from the reproposal,
discussed below, which limit the
circumstances under which a trust -
becomes subject to section 16 as a result
of having an insider trustee.

In addition, the rule has been
reorganized for clarity.5® The first part
of the rule addresses circumstances
under which a trust, trustee, beneficiary
or settlor becomes subject to section
16,%7 while the second part addresses
the reporting and short-swing profit
obligations of such parties once they are
subject to section 16.58 The first part of
the rule is based on the section 13(d)
concepts used for determining ten
percent holder status generally,5® while
the second part is based on the
pecuniary interest concepts used for
determining reporting and short-swing
profit obligations generally.%°

a. Status Under Section 16. As in the
reproposed rules and under current law,
the Rule provides that a trust is subject
to section 186 if it holds more than ten
percent of a class of equity securities of
an issuer registered pursuant to section
12. Under the new rule, ten percent
ownership by a trust is determined in
accordance with the general beneficial
ownership rule, Rule 16a-1{a)(1).5!
Employee benefit plan trusts subject to
ERISA thus will exclude from the ten
percent calculation securities that are
allocated to participants with voting
control, a result that carries out the
purposes of section 18 without unduly
interfering with the day-to-day
operation of pension and employee
benefit plans.2

As proposed, a trust also would have
become subject to section 186 if the
trustee was an insider and had
investment control over the trust's
portfolio securities. The rule, as
adopted, subjects the trust to section 16
only if an insider trustee has.or shares
investment control and the trustee, or a
member of the trustee’s immediate
family, has a pecuniary interest in the
issuer's securities held by the trust,®3

#% Rule 16a-8, )

*¢ For ease of reference, reproposed Rule 18a-
1{a)(5)(i). addressing trust remainder interests, has
been redesignated Rule 16a-8{c).

87 Rule 16a-8{a).

. 9% Rule 16a-8(b).

% Rule 16a-1(a)(1).

%0 Rule 16a-1(a)(2).

*1 Rule 16a-8{a)(1)(i}.

% See section ILA.3, supra.

2 Rule 16a-8(a)(1)(i1).

48 SEC DOCKET 0238

This modification recognizes that the
potential for abuse is remote where the
trustee has little incentive to abuse
inside information. Further, the rule has
been modified to state that if a trustee is
an institution eligible to file a Schedule
13G, the trustee's insider status does not
subject that trust to section 16,94

Additionally, the service of an officer or

director as a trustee of the issuer’s
employee benefit plan does not in itself
subject the plan to section 16, even if the
officer or director is a plan o
participant,é5

The former rule provided that where
the trust was a ten percent holder, each
trustee also became subject to section
16. The result is similar under the rule as
adopted; ¢ whether a trustee is deemed
to be the beneficial owner of securities
held by the trust for status purposes is
governed by the general beneficial
ownership rule, Rule 16a-1(a)(1), which
focuses on a section 13(d) analysis.®?
Thus, a trustee having or sharing voting
or investment control over securities
held by a trust would include these
securities in the trustee's own ten
percent holder czlculation.s8
Professional institutional trustees,
however, are likely to be able to avail
themselves of the 13G exemption
provided by Rule 16a~1(a)(1).

The Rule 16a-1(a)(1) analysis also is
applicable to beneficiaries or settlors.
Under most circumstances such parties
are not expected to have either the
requisite voting or investment control
over the securities, and thus could
exclude the securities from the ten
percent holder calculation. Where,
however, a settlor has the power to
revoke the trust without the consent of
another person, the settlor will be
deemed a beneficial owner of securities
held by the trust for determining status
as a ten percent holder.®

8¢ Rule 18a-8{a)(1)(ii)(A).

¢ Rule 16a-8{a)(1)(ii)(B). This was added in
response to commenter concern that officers acting
as trustees for pians of the issuer would subject the
plan trust to section 16. For an explanation of the
rules concerning employee benefit plans, including
plans structured in trust form, see section IV, infra.

8¢ Where a trust is subject to section 18 because
an insider trustee has a pecuniary interest in a
portion of the trust corpus, other trustees of the trust
who are not insiders will not thereby become
subject to section 18.

#7 Rule 168a-8(a)(2)(i).

8 Generally, in determining whether a trustee in
his or her individual capacity is a ten percent
holder, equity securities individually held over
which the trustee has or shares voting or investment
control and equity securities of the same class held
in one or more trusts (and deemed beneficially
owned by the trustee under a section 13(d) analysis)
would be aggregated.

# Rule 16a-8(a)(2)(ii}.

b. Reporting and Short-Swing Profit
Obligations. The rule separately
addresses reporting obligations, and the
corollary application of short-swing
profit recovery provisions, of trusts,
trustees, beneficiaries and settlors.7®
Trust holdings and transactions
normally are reported only by the
trustee on behalf of the trust,”® and
generally would not be matched for
section 16(b) purposes with non-trust
transactions of the trustee, beneficiaries
and settlors. Four exceptions to this
provision are specified in the rule.

First, just as employee benefit plan
securities allocated to employees with
voting control are excluded from the
trust’s ten percent holder calculation,
securities held by or transactions
conducted in an employee benefit plan
are excluded from the trust’s reporting
obligations if the trustee does not
exercise investment control with respect
to such holdings or transactions.?*
These transactions instead must be
reported by employee participants who
are subject to section 18. The allocation
of securities owned by a trustto a
participant account is not a trust
transaction subject to section 18, and
need not be reported by the trust, but is
an acquisition reportable by the insider-
participant.

Second, an insider trustee with a
pecuniary interest in any holding or
transaction of the trust 73 must report
such holding or transaction on the ‘
trustee’s individual form, as well as on _
the separate form filed on behalf of the
trust.?# Trust transactions in which the
insider trustee has a pecuniary interest’
can be matched with personal
transactions of the trustee, as well as
other trust transactions. The rule sets
forth two non-exclusive situations
where the trustee is deemed to have:a
pecuniary interest: The trustee or an
immediate family member is a
beneficiary of the trust,”® or a

70 The person required to report a transaction
under section 16(a) also is subject to the provisions
of sections 16{b) and 16{c). Rule 16a-8(d}.

71 Rule 18a-8(b).

7% Rule 164-8{b}(1). Thus, transactions in a typical
participant-directed plan would be reported by the
employee-participants, not the trust. When a trust
does have to file reports with respect to an
employee benefit plan, the reporting ordinarily will
be on an annual basis since transactions exempt
pursuant to Rule 18b-3 are reportable on Form 8.
See Rule 16a-~3(g)(3) and the discussion of employee
benefit plans in Part IV, infra.

7% Pecuniary interest includes an interest in the
income or the corpus of the trust.

74 Rule 16a-8(b}(2). In such circumstances, both
the trustee and the trust are deemed beneficial
owners; however, any short-swing profits would be _
recoverable only once, as specified in Rule 16a-
1(a)(3).

7¢ Rule 18a-8(b)(2}{1i). As adopted, the rule
clarifies that the trustee has a pecuniary interest nl:d

: . Contl



performance fee is received that does
not satisfy the proviso of Rule 16a~
1(a)(2)(ii)(C)."®

Third, the rule addresses insider
beneficiaries specifically, recognizing,
as did the former rule, that it is
inappropriate to require beneficiaries to
incur reporting and short-swing profit
obligations for transactions beyond their
control. Accordingly, although
beneficiaries have a pecuniary interest
in trust securities to the extent of their
pro rata interest in the trust,”? they
ordinarily would not report trust
holdings or transactions. In the usual
situation where the trustee makes the
investment decisions without the prior
approval of or consultation with the
beneficiary, only the trust reports the
transaction, and the transaction is
matchable only with other trust
transactions.”® Where the insider
beneficiary has investment control over
the transaction and the trustee executes
the transaction as directed, the
beneficiary rather than the trust reports
the transaction, which is matchable with
other transactions of the beneficiary.”®
Where investment control is shared,
including consultation between the
trustee and beneficiary, both the trust
and the beneficiary must report the
transaction and are responsible for any
resulting short-swing profits.8?

Finally, the rule addresses reporting
by insider settlors.5! Just as a settlor
who reserves the right to revoke the
trust without the consent of another
person is deemed to beneficially own
the issuer’s securities held by the trust
for purposes of determining ten percent
ownership status, such a settlor also is
viewed as having a pecuniary interest in
the securities, and is responsible for -
reporting and short-swing profit
recovery. However, if such a settlor
neither has nor shares investment
control, it would be inappropriate to
require reporting or profit recovery. In
this event, the trust rather than the
settlor is responsible for reporting and
the trust transactions are not matchable
against the settlor's transactions, just as

the proportionate holdings of the family member,
rather than all holdings of the trust. ’

¢ Rule 18a-8(b)(2}(i). For a discussion of
performance fees, see Section ILB.1.b, supra.

77 Rule 182-8(b){3)(iii).

7® This is consistent with former Rule 16a-8{(b) (17
CFR 240.16a-8(b)).

79 Rule 16a-8(b)(3)(ii}.

80 Rule 18a-8(b)(3)(i). Under former Rule 16a-8(d)

. {17 CFR 240.18a-8(d}), the trustee was permitted to

file a single report on behalf of all beneficiaries.
However, as proposed, this provision has been
deleted; under the new regulatory framework the
person who has the pecuniary interest must report,
See Rule 18a-1(a)(3). .

*1 Rule 18a-8(b)(4),

for a beneficiary having no investment
control,

C. How and When to Report
1. Timing of Reports.

As reproposed, option exercises and
conversions of derivative securities
must be reported on the earlier of the
next Form 4 otherwise required or on
Form 5.8 In addition, commenters
suggested that reporting earlier on a
voluntary basis would facilitate report
preparation and section 16(a)
compliance. At their suggestion, the
rules, as adopted, have been amended to
state explicitly that insiders may report
exercises and conversions, as well as
any other transactions, on a date earlier
than that which is required by the
rules.83

The rules adopted today provide that
for purposes of section 16 a form will be
deemed timely filed if it is delivered to a
third party business, including the postal
service, in sufficient time for it to
guarantee delivery of the filing to the
Commission no later than the specified

. due date.®* Accordingly, the insider will

not be deemed delinguent on account of
the third party's breach of its guarantee.
For example, many mail services
currently guarantee overnight delivery
or delivery within a specified time. An
insider required to file a Form 4 with the
Commission by the tenth of the month
will be deemed to have timely filed the
Form 4 if the insider delivers the Form to
a mail service guaranteeing delivery to
the Commission by the due date. This
provision recognizes the large number of
individuals that are subject to the
reporting requirements of section 16(a),
as well as the expectation that forms
mailed or delivered by guaranteed
delivery services will be filed with the

‘Commission by the specified due date.?®

Insiders must retain a receipt or other
writing from the third party evidencing
timely receipt by the third party for
filing with the Commission by the
required date in ordep to rely on this
provision.

. 2. Revisions to Forms 3, 4, and 5

The annual Form § filing requirements
have been adopted substantiglly as
proposed, with revisions to facilitate the

_reporting of securities held in employee

2 Rule 16a—4. See Section 11D, infrg, for a
discussion of exercises and conversions.

83 Rules 16a-3(a) and 16a~3(g)(3) permit the early
reporting of transactions on Form 4,

84 Rule 16a-3(h). : :

8% The Commission's position regarding the timely
filing of forms required by section 16 and the rules
thereunder does not apply to filings required under
other provisions of the federal securities laws. See,
a.8., Exchange Act Rule 0-3 (17 CFR 240.0-3).

benefit plans. A Form 5 must be filed
within 45 days of the issuer's fiscal year
end by every person who was an insider
at any time during the fiscal year to
report any securities transactions during
that period that have not been reported .
previously on a Form 4, either because
of deferred reporting or failure to file
required reports.®® A Form 5 is not
required from an insider with no
reportable transactions.

In response to comments that

* information concerning transactions in

employee benefit plans and dividend
reinvestment plans (“DRIPs”) may not
be available from plan administrators to
permit timely reporting on Form 5, as
well as concern that the information
required would be voluminous and not
meaningful, two changes to the reporting
requirements have been made.®7 First,

* insiders are permitted to report exempt

acquisitions in thrift and stock purchase
plans 88 and DRIPs 89 on an aggregate
basis, rather than transaction by
transaction. Reportable dispositions
may not be aggregated. Second, insiders
must report plan transactions on the
Form 5 as of the most recent date for
which such data is reasonably available
to the reporting person.?? Plan
information for the fiscal year not
reported on the Form 5 filed for that
year would be reportable on the Form 5
for the next fiscal year (or may be filed
on a Form 4 or an amended Form §
promptly after becoming available).

Commenters were concerned that the
Form 5 requirement to report any
unreported transactions, including those
made prior to the adoption of Form 5,
would place insiders at risk of
committing reporting violations by
failing to report earlier transactions that
they in good faith did not recollect. In
response to these concerns, the rule
adopted today requires an insider, in
completing the first Form 5 or making
the first written representation that no
Form 5§ is required, to report
transactions not previously reparted for
each of the issuer’s twa past fiscal
years, rather than for an indefinite
period. For calendar year companies
this will mean that the Form 5 will

*¢ Rule 18a-8(f)(1).

87 Instruction 4(a)(ii) of Form 5. .

88 For a discussion of the exemption from Hability
for transactions in ongoing stock ecquisition plens,
gee section IVD, infra.

8¢ Consistent with current interpretation, only the
reinvestment of dividends or interest is exempt, not
additional securities acquired through voluntary
cash contributions under such plans. See Release
No. 34-18114, Q. 78. Any such additional purchases
thus must be reported on Form 4 and may not he
aggregated,

90 The Form must specify the period for which
plan information is disclosed, :
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include transactions in 1990 and 1991.
As another example, an insider of a
company with a June 30 fiscal year end
would include transactions for the year
ending June 30, 1990, and 1991. The rule
also provides that the insider need only
have a reasonable good faith belief that
all transactions in the period prior to the
effective date of the rules have been
reported or are reported on the Form

5.8 The limitation of insider review to
the prior two fiscal years is not an
amnesty for earlier violations of section
16(a). Likewise, late disclosure of any
transactions, on any form, does not cure
the original violation.

In subsequent years, Form 5 will
relate only to transactions during the
most recent fiscal year and DRIP and
employee benefit plan transactions from
the prior fiscal year for which
information was not available at the
time of the prior report and not
previously reported. Insiders will be
responsible for determining whether all
required reports and transactions during
such periods have been reported.?*

In response to commenters’ concerns,
Forms 3, 4, and 5 and related
instructions have been revised to’
simplify the forms and facilitate
completion and reporting.?? General
revisions include reformatting the forms
(i.e., combining columns and eliminating
others as unnecessary) to create
additional space for reporting
transactions, and changing transaction
codes to specify in greater detail the
types of transactions reported. Minor
changes also have been made to form
instructions to clarify reporting
obligations.

At the suggestion of commenters,
boxes have been added to Forms 4 and 5
that insiders must check to indicate .
termination of insider status. Completing
these boxes will facilitate Commission
and investor monitoring of insider
reports. Comment is solicited on the
usefulness of this approach.

Forms 4 and 5 also have been
amended to contain, next to the exit
box, a reminder that subsequent reports
may be required to be filed by persons

! Rule 18a-3{f}(1). A review of records available
without undue burden or expense would be an
adequate basis for such belief,

*2 The good faith belief standard is not applicable
for transactions subsequent to the effective date, If
an insider does not report a Form 4 transaction until
a subsequent fiscal year, there would be two
violations, & failure to file a timely Form 4 and a
failure to report the transaction on Form 5; there
would not be an additional violation each
subsequent yeer.

2 As a matter of policy, the Commission will
accept computer generated Forms 3, 4. or 3 if the
computer generated facaimile is identical in format
and is limited to 8%* x 11”. paper. These forms must
be signed manually.
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who were insiders at any time during
the issuer's fiscal year. Of course, as
discussed above,?* even after a person
ceases to be an officer or director, the
person may have subsequent filing
obligations (i.e., a Form 4 for post-
termination transactions or a Form 5 at
the end of the year to reflect option
exercises, employee benefit plan
transactions, other transactions exempt
from section 16(b), small acquisitions or
other previously unreported
transactions).®% Insiders who wish to
file reports of exempt transactions early,
at the time of their ceasing to be officers
or directors subject to Section 16, may
do so on either a Form 4 or Form 5.

II1. Derivative Securities
A. Conceptual Framework

Given the uncertainty. surrounding the
application of section 16 to derivative

- securities under the former rules and

existing case law, the Commission is
adopting a comprehensive regulatory
framework, in order to effect the
purposes of section 16 and to address
the proliferation of derivative securities
and the popularity of exchange-traded
options. This framework recognizes that

_ holding derivative securities is

functionally equivalent to holding the
underlying equity securities for purposes
of section 16, since the value of the
derivative securities is a function of or
related to the value of the underlying
equity security. Consequently, both -
types of securities can be used to engage
in the kind of short-swing profit taking
that Congress sought to prevent.?s
Section 16 was enacted by Congress
to provide a prophylactic measure
against insider trading by allowing the
corporation to recapture the profit

" derived by one of its insiders who

engages in two transactions in the
company's equity securities within a six-
month period of time. Just as-an insider’s
opportunity to profit commences when
he purchases or sells the issuer's
common stock, sotoo the opportunity to

94 See section ILA.2, supra.

8 In addition, ten percent holders while not
subject to section 16 after termination of status, may
have a Form 5 filing obligation as to unreported
transactions that occurred during the period the
person was a ten percent holder, -

¢ For a discussion of option pricing and the
relationship between an option's price and the price
of the underlying security, see generally J. Cox and
M. Rubenstein, “Options Markets" (Prentice-Hail
Inc. 1985); J. Cox, 8. Ross, & M. Rubinstein, “Option
Pricing: A Simplified Approach,” “Journal of
Financial Economics,” 220-283 (Sept. 1070); M.
Brennan & B. Schwarts, “The Valuation of American
Put Options,” “Journal of Finance,” 449-462 (May
1977); F. Black and M. Scholes, “The Valuation of
Option Contracts and a Test of Market Efficlency,"”
“Iou;ml of Financlal Economics,” 899-418 (May
1972).

profit commences when the insider
engages in transactions in options or
other derivative securities that provide
an opportunity to obtain or dispose of
the stock at a fixed price.®? The holder
of a call option not only knows that he
will be able to obtain the stock, but also
knows the price at which it will be
obtained. Thus, whether or not the

. holder chooses to exercise his right to

obtain the stock, the extent of his profit
is determinable, when compared with a
transaction in the underlying equity
security or a derivative security related
to that underlying equity security.?8 -

The functional equivalence of
derivative securities and their
underlying equity securities for section
16 purposes requires that the acquisition
of the derivative security be deemed the
significant event, not the exercise.
Failure to recognize that derivative
securities are functional equivalents of
the underlying securities for Section 16
purposes would permit insiders to evade
disgorgement of short-swing profits
simply by buying call options and selling
the underlying stock, or buying

-underlying stock and buying put options.

Potential abuse with derivative
securities is demonstrated by the many
enforcement actions involving the
purchase of derivative securities, rather
than common stock, to misuse inside
information,®?®

97 The definition of “derivative security” in Rule
168a-1(c) excludes those securities witbout a fixed
exercise price. See sections IILB and IILD, infra.

8 For example, if an insider who owns 1000
shares of stock acquires call options giving him the
right to obtain 1000 shares of the company’s stock at
$100 a share, and the stock price rises to $120, the
insider knows that he can sell his stock and replace
that holding for $20,000 less than the sale pm The
insider is at no risk that subsequent events
place that profit in danger, if he sells the stock but
chooses not to exercise the call options
immediately.

*¢ Seg, 9., SEC v. Tome, 833 F.2d 1086 (2d Cir.
1987)% SEC v. Foundation Hal, 738 F. Supp. 485
(S.D.N.Y. 1990); SEC v. Raab, Litigation Release No.
12709 {Nov. 20, 1890); SEC v. Finacor Arstalt and
Certain Purchasers of Call Option Contracts for the
Common Stock of Combustion Engineering, Inc.,
Litigation Release No. 12603 {Sept. 8, 1990); SEC'v.
Bushman, Litigation Release No. 12584 {Aug. 27,
1990); SEC v. Certain Purchasers, Litigation Relsase

No. 12542 (July 18, 1080); SEC v. Godfrey, Litigation

Release No. 12420 (March 22, 1690); SEC'v.
O‘Hagan, Litigation Release No. 12344 {Jan. 10,
1990); SEC v. Musella, 748 F. Supp. 1028 (8.D.N.Y.
1089): SEC v. Shiffman, Litigation Releass No. 12175
(July 24, 1080); SEC v. Isappi, Litigation Reloase No.
11964 (Jan. 17, 1989), SEC v. Levine, Litigation
Release No. 11005 (May 12, 1986); and SEC v. Reed,
Litigation Releass No. 8537 (December 23, 1081).
Congressional concern about this problem is further
evidenced by the enactment of the Insider Trading
Sanctions Act of 1884 amendment to section 20{d) of
the Exchange Act. See Public Law No. 98-376, 98
Stat. 1264 (1984); 15 U.S.C. 78t(d) (1988).



By equating ownership of the
derivative security to ownership of the
underlying equity security, opportunities
for evasion of Section 16 are minimized.
Unlike the results under prior '
Commission rules and case law, under
the rules adopted today, transactions in
the derivative securities are matchable
against transactions in the underlying
securities and against each other; short-
swing profits obtained through use of
derivative securities are recoverable.12°
The rules correspondingly recognize
that, for purposes of the abuse
addressed by section 18, the exercise of
a derivative security, much like the
conversion of a convertible security,
essentially changes the form of
beneficial ownership from indirect to
direct.19? Since the exercise represents
neither the acquisition nor the
disposition of a right affording the
opportunity to profit, it should not be an
event that is matched against another
transaction in the equity securities for
purposes of section 16(b) short-swing
profit recovery.

The profit that can be realized on
short-swing transactions, whether
accomplished through derivative
securities, the underlying equity security
or a combination of both, depends upon
the price of the underlying security.
While the amount of the profit may vary
given factors such as the time value of
money and volatility of the underlying
stock evidenced in the option premium,
the exercise does not change the
opportunity to realize a profit. As the
price of the underlying common stock
increases, so does the value of a call
option 192 or similar derivative security
with a fixed exercise or conversion price
related to the common stock.103

‘When an insider acquires a typical
call option, the insider acquires the right
to receive the underlying equity security
at a fixed price for a fixed duration.204

100 Rule 18a~4(a) and Rule 16b-6(a).

101 Sgg, @.8., Petteys v. Butler, 367 F.2d 528 (9th
Cir. 1968), cert. denied;;385 U.S. 1008 (1967); Blau v.
Lamb, 363 F.2d 507 (2d Cir. 1966), cert. denied, 385
U.8. 1002 (1967); Blau v. Max Factor & Co., 342 F.2d
304 (9th Cir.), cert. denied, 382 U.S. 892 (1965).

102 A long call option position or a short put
option position can benefit as the value of the
underlying stock increases, although the profit
potential varies between the two. These positions
are termed “call equivalent positions.” Likewise, a
short call or a long put position are termed “put
equivalent positions.”

103 For example, on April 2, 1990, Global Marine
common stock closed on the New York Stock
Exchange (“NYSE") at $4 % while its warrants (a
Flght to purchase one common share at $3 expiring
. in 1996} closed at $2 %. On October 1, 1990, the
stock closed at $5% ¥ * and the warrants closed at
$3%. Botl the stock and the warrant had increased
in value by 75 cents.

104 Although the timing of the exercise of
European style options is fixed in advance, the

When the price of the underlying equity
security exceeds sufficiently the price at
which the derivative security can be
exercised, the profit can be locked in as
there is no uncertainty about the
insider's ability to realize the profit,
whether by selling the derivative
security, selling the underlying securities
received upon exercise, or selling other
holdings of the underlying securities or
other derivative securities related to the
underlying security.1°5 In each case the
tnsiderlocks in the ability to profit by
transactions in derivative securities, but
under the former rules the insider could
evade disgorgement of the short-swing
profit earned by timing the exercise of
the call option to occur more than six
months after the sale of the underlying
security. Some courts have recognized a
potential for abuse and have matched a
transaction in a derivative security with
an offsetting transaction in the
underlying security,?°® but many courts
have not,2°7

The following scenarios, while not
exhaustive of all possible combinations
of transactions involving derivative
securities and the underlying equity
security, use actual prices on the
specified dates and illustrate an
insider's profit potential from short-
swing transactions involving derivative
securities and the underlying equity
securities. The amount of profit differs
primarily due to the diminishing value of
an option as it approaches expiration
and the fact that-some of the value of
the option premium (or market price) is
lost upon exercise, %%

opportunity to profit from acquiring stock at a fixed
price is the same.

105 Likewise, an insider can lock in profit from
the appreciation in value of an equity security by
purchasing a put option. : :

108 See Gund v. First Florida Banks, Inc., 726 F.2d
682 (11th Cir. 1984); Bershad v. McDonough, 428
F.2d 693 (7th Cir. 1970), cert. denied, 400 U.S. 892
(1971} T-Bar Inc. v. Chatterjee, 683 F. Supp. 1
{S.D.N.Y. 1988).

107 Sgg, £.g., Colan v. Monumental Corp., 713 F.2d
330 {7th Cir. 1983); Morales v. Mapco, 541 F.2d 233
(10th Cir. 1976); Silverman v. Landa, 306 F.2d 422 (24
Cir. 1962); Blau v. Ogsbury, 210 F.2d 428 (2d Cir.
1954),

108 For example, assume that at the close of
trading on March 20, 1890, a person purchased a
May IBM call option covering 100 shares of IBM
stock with an exercise price of $100, at $1000 ($10
per ghare) when the underlying IBM stock's price
was $108, On May 1, 1990, IBM's stock price was
again $108 per share, yet the May IBM call option’s
closing price was $8% per share. The decrease in
value resulted primarily from the fact that the
option was closer to its expiration on May 18. In
both examples the “intrinsic value" (inherent profit
on the underlying stock as of that date) of the option
was 88, since the option could be exercised at $100
and the stock was trading at $108. The remainder of
the option price ($2 extra on March 20, but only %
on May 1st) reflects the time value remaining until
expiration, the volatility of the underlying stock and
other factors, such as interest rates, that affect the

(1) Purchase Stock—Sell Stock. If an
insider of IBM purchased 1,000 shares of
IBM common stock on February 23, 1990
($102% per share NYSE), he would have
paid $102,625. If the insider sold the
1,000 shares on April 16, 1990, for
$110,750 ($110% per share NYSE), a
profit of $8,125 would have been
made.2°?

(2) Purchase Option—Exercise
Option—Sell Stock. Similarly, the same
insider could have bought ten IBM call
option contracts (covering 1,000 IBM
common shares) on February 23, 1890,
for $9,875 ($9 7 per share), exercisable
on or before October 19, 1990, at $100
per share. If on April 16, 1990, the
insider exercised the option and
purchased the stock for $100,000 and
sold the stock for $110,750 ($110% per
share), the profit would be $875.119

(3) Purchase Option—Sell Stock. If the
insider purchased the same ten IBM call
option contracts (covering 1,000 IBM
common shares) on February 23, 1990,
for $9,875 ($9% per share), exercisable
on or before October 19, 1990, but,
instead of exercising the option and
selling the underlying stock, he sold
1,000 shares of IBM common stock
otherwise held on April 16, 1990, for
$110,750 {$110% per share), the insider
would lock in the ability to earn a profit
of $875,111

market value of an option. See generally RA.
Brealey & S.C. Meyers, “Principles of Corporation
Finance" 484, Table 20-2 (3d ed. 1988). -

If the holder of the call option immediately
exercised the option on March 20 or exercised on
May 1, he would have received the underlying stock
priced at $108 for $100 per share, providing a
possible $8 per share profit (the “intrinsic value” of
the option), It should be noted that by exercising the
option the holder would have lost any option
premium above the intrinsic value ($2 on March 20.
or % on May 1). Thus, it is less likely that option-
holders will exercise the option and lose the option
premium since it is more profitable to sell the
option. See generally “Characteristics and Risks of
Standardized Options” 26-81 (Options Clearing
Corp. 1987). Where employee stock options are non-
transferable, there is no premium to lose through
exercise.

. 109 The examples do not take into account
transaction costs such as brokerage commissions
and other costs.

110 The profit was $7,250 less than the first
example and $2,875 less than the fourth example
where the insider simply sold his options rather
than exercise them, This differential results from the-

* loss of the option time value premium when

exercised. The intrinsic value of the option when
exercised was $10% ($110% minus $100 exercise
price), and the remaining 2% of the $13% premium
received in example 4 represented time valus,
which is lost when an option is exercised.

111 This assumes the insider later replaces the
1,000 shares sold through the exercise of the call
options. The profit was $7,250 less than the profit in
the first example and the same as the second
example. By selling the option rather than
exercising it, the insider would retain the full value

" of the option premium. {See Example 4.)
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(4) Purchase Option—Sell Option.
Suppose the same insider purchased ten
IBM call option contracts (covering 1,000
IBM shares) on February 23, 1990 for
$9,875 ($9% per share) exercisable at
$100 before October 19. On April 16,
1990, the insider sold the call options for
$13,625 ($13% per share). The profit
would have been $3,750,112

(5) Purchase Stock—Purchase Put
Option. The same insider also could
have bought 1,000 shares of IBM stock
on February 23, 1990, for $102,625, and
on April 16, 1990, bought ten put option
contracts (covering 1,000 IBM shares)
expiring October 19 with an exercise
price of $115, at a price of $7% per
share, or $7,500. By purchasing the put_
options, the insider locked in the ability
to earn a profit of $4,875, when the
insider could receive $115,000 for the
1,000 shares under the put options,113

In each of the five examples there was
an acquisition of a beneficial ownership
interest in an equity security of IBM
followed by a disposition in less than
six months, and in each case, the insider
profited in a short-swing manner. Under
the former rules, the profit would have
been recoverable from the insider in
examples 1 and 2, However, the
outcome was uncertain for examples 3, 4
and 5. The Commission’s rules did not
specifically address the situations
presented in those examples and many
courts have had difficulty in concluding
that transactions in derivative securities
and transactions in underlying securities
should be matched to permit short-swing
profit recovery. Moreover, the courts
have not deterniined whether section 16

. applie§'to standardized options under

the former rules.114

112 While the profit was less than the first
example, the amount invested in Example 4 was
less than one-tenth the amount invested in the first
example. If the insider had invested $98,750 of the
amount he invested in the first example, in options
instead of stock, he would have made $37,500 profit,
compared with the $8,125 profit in the first example,
due to the leverage afforded by options.

113 The profit is $3,250 less than the profit in the
first example becauss the insider paid a premium of
$3% over the intrinsic value of the put option. Since
the stock was priced at $110%, a right to sell the
stock at $115 was worth $4% ($115 minus $110%).
However, the insider had to pay $7% td buy the put
option since the option did not expire until October.

114 In examples 3 and § it is assumed that the
insider, seeking to escape short-swing profit
recovery under the former rules, would wait at least
six months after the potential matching transaction
to exercise the option acquired. Since the courts

- have been reluctant to match transactions in two

different types of securities, except in the cases
cited in n. 108 supru, it is questionable whether the
courts would have found liability in examples 3 or 5.
Only one case has involved a put option. See
Silverman v. Landa, 308 F. 2d 422 (2d Cir. 1862) (no
liability found where an insider sold both a call and
put option within six months). In addition, the
judicial outcomes in examples 3, 4, or 5 would have
been uncertain, since no court has specifically ruled
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Given the growth of trading in
derivative securities, increased
sophistication in trading practices
involving derivative securities, and
continued Commission experience with
derivative securities and practices, the
rules adopted today eliminate this
disparity in treatment, which is neither
analytically warranted nor consistent
with the purposes of section 18,
Derivative securities are susceptible to
the type of abuse that section 16 seeks
to eliminate, and should be subject to
the short-swing recovery provisions of
section 16 to carry out the purpose of the
statute. :

The former Commission section 16
rules and case law, by failing to
recognize the functional equivalence of
derivative securities and the underlying
equity securities, and by therefore
focusing on the exercise, rather than the
acquisition, of the derivative security,
have left open a significant potential for
short-swing abuse in trading derivative
securities, while permitting recovery in
situations that represent long-term
investments. For example, an insider
with knowledge of a positive material
development, to be announced shortly,
determines that while he wants to retain
his existing equity position, he wants to
take advantage of the information, so he
purchases issuer warrants, After the
public announcement and rise in stock
price the insider sells his common stock,
obtaining a short-swing profit, knowing
that he can replace the shares at a
predetermined price since he holds the
warrants. Under the former rules, he
could simply wait six months and a day
to exercise the warrants so the profit
would not be subject to section 16(b)
and not recoverable by the company.
Ironically, howevet, an insider who
purchased a warrant for investment
purposes, exercised the warrant after a
year and sold the underlying stock five
months later—~17 months after the.
purchase of the warrant, far beyond the
six month period the statute defines as
short-swing—would be subject to short-
swing profit recovery.!1#

on the treatment of third party-issued options under
section 16. One judicial decision addressed the
matter and remanded the issue to the district court
for its consideration. See Miller v. General Outdoor
Adbvertising Co., 337 F. 2d 844 (2d Cir. 1964).
Although the issue was never determined, the
Second Circuit indicated that the decision should be
based upon whether transactions “were susceptible
to the type of speculation the section seeks to
eliminate.” Id. at 948, See also section LB, /nfra.

118 I fact, former Rule 16b-8(b) (17 CFR 240.16b-
6(b)) recognized the inconsistency of the prior
treatment of derivative securities by limiting the
amount of profit recoverable from options held
longer than six months.

Given the short-swing profit potential
presented by transactions in derivative
securities, the Commission has amended
the rules to make it clear that ownership
of derivative securities constitutes
beneficial ownership of the underlying
equity securities for purposes of section
16. Therefore, transactions in options,
convertible securities, warrants and
similar derivative securities will be
matchable with transactions in other
derivative securities and in the

-underlying equity, and the profits

recoverable by the corporation.

In realigning the section 16(b) focus
from the exercise of the derivative
securities to the acquisition of the
derivative securities, the new regulatory
framework not only reverses the
Commission’s own regulatory approach
but also differs from a line of cases that,
in the absence of rules to the contrary,
have held that the exercise of the option
(rather than its acquisition) is the
section 16(b) purchase of an equity
security.!18 These cases have held that
an acquisition of a right is not a
purchase of an equity security unless
accompanied by an irrevocable liability
to pay for the stock, or other indicia of
beneficial ownership. A few courts have
found a purchase of an equity security
to occur at the acquisition of the
derivative security,217 but usually the
purchase has been found to occur at
exercise. As the most recent judicial
decision to address the operation of
derivative securities stated:

This judicial rule (treating exercise as a ~
purchase under section 16{(b)) cannot
withstand careful analysis. A person who
acquires a call option acquires the right to
purchase the underlying stock at a given
price. If the price of the stock subsequently
rises and the person exercises the option and
then sells the stock, the “profit” he.earns
represents the ‘swing’ in the price, not!
between the date of exercise of the option
and later sale of the stock, but rather
between the time he originally purchases the
option and the time he sells the stock * * *.
The courts have strayed because they have
viewed the intervening event—the exercise of
the option for stock—as an independent
purchase. This is incorrect. Because the
option holder already owns the right to
purchase the stock at a fixed price, his
decision to actually exercise the option does
not provide him the ability to earn insider
profits and thus does not constitute a section
168(b) “purchase”.118

118 Sgp, 0.9., Colan v. Monumental Corp., supra,
713 F.2d 330; Morales v. Mapco, supra, 541 F.2d 233;
Silverman v. Landa, supra, 306 F.2d 422,

117 See, e.g., Bershad v. McDonough, supra, 428
F.2d 603; Newmark v. RKO General, Inc., 425 F.2d
848 (2d Cir.), cert. denied 400 U.S, 854 (1970).

118 Soinfald v. Hospital Corp. of America, 685 F.
Supp. 1657, 1066 (N.D. I1L. 1988) (dictum)

Continued



The conceptual framework for
derivative securities adopted today does
not distinguish between standardized
options and other options, such as those
granted under employee benefit plans.
Some have argued that employee stock
options should be treated differently
from other options, because employees
do not pay cash for the options and,
therefore, the exercise rather than the
grant should be treated as the purchase.
Under section 18, the Commission
historically has recognized that a
purchase takes place at the time of the
grant of employee options or bonus
stock and that the consideration for the
bonus stock and options is the
employee’s services.t1? Just as with
standardized options, the employee
option requires further payment at the
time of exercise, but the short-swing
profit opportunity is set at the time of
grant, just as it is with the acquisition of
a standardized option. Indeed, not to
treat the employee option or bonus stock
grant as a purchase for section 16
purposes would be to provide a
significant opportunity for the short-
swing transactions Congress wished to
eliminate. For example, an insider could
sell employer stock in advance of bad
news, and obtain a specially-authorized
stock option grant at market after the
price drop, without the concern that
profit could be recoverable under
section 16.

Nor do employee options justify
different treatment because, unlike
standardized options, they are non-

. transferable. Their non-transferability

does not impair the short-swing profit
opportunity provided by the right to
acquire stock at a fixed price. The
restriction on transferability, a
Commission-imposed requirement for an
exemption under Rule 16b~3 initially
derived from the Internal Revenue Code
as a reflection of prior business practice
and designed to provide a further
safeguard against abuse, should not
operate to remove option grants from
the scope of section 16.

Under the rules adopted today,
acquisitions of call options from an-
issuer or third party are deemed
purchases for purposes of section 16 and
are matchable with sales of the

(Acquisition of a “lock-up” option was the purchase,
rather than the implied exercise accompanying the.
disposal of the option). : '
112 In the Reproposing Release, the Commission
noted commenter concern about the absence of an
across-the-board exemption for issuer grants and
expressed its unwillingness to grant such an
exemption. However, it requested comment “as to
examples of non-compensatory iseuer option grants
given without consideration or value.” 54 FR at
96€76. No examples of such option grants were
srovided by commenters in reaponse to that request.

underlying stock or sales of another call
equivalent derivative security relating to
the same equity security. The exercise of
the option, which does not create a new
opportunity for profit, is exempt unless
the option is out-of-the-money. 139
Generally, there appears to be little
economic justification for an insider to
exercise an out-of-the-money option.
While it may be possible to view
exercises of out-of-the-money options as
a similar change from indirect to direct
ownership, the rules do not provide such
treatment given concerns as to the
reasons that an insider would exercise
such an option. At-the-money options
are treated as in-the-money options
under the new rules.

The sale of the stock underlying an
option is not exempt and therefore is
matchable with a purchase of the same
equity security or any call derivative
gecurity relating to the same equity
security within six months. Thus, ta
avoid short-swing profit recovery, a
grant of an employee stock option by an
issuer, absent an exemption, must occur
at least six months before or after a sale
of the equity security 6r any derivative
security relating to the equity security.
While many employee stock option
grants may be exempt under Rule 16b-3,
that exemption reflects the safeguards
imposed on the transaction and not a
determination that an option grant is not
within the purview of section 18,12}

Some commenters have questioned
the appropriateness of the Commission’s
exempting the exercise of derivative
securities in light of the United States
Court of Appeals for the Second Circuit
decision in Greene v. Dietz, 122 In that
case, the majority of a panel of the
Second Circuit criticized a Commission
rule that exempted the exercise of
employee benefit plan stock gptions.
One district court, in Per/man v,
Timberlake, subsequently foungd the rule
invalid, although another distrigt court,
in Perlitz v. Continental Oil, upheld the
rule,??3 The Commission filed an amicus

130 When the exercise price for a call derivative

-security is less than the current market prige of the

underlying security, the derivative security js “in-
the-money.” If the exercise price and market price
are the same, the call derivative security {s “at-the-
money.” If the exercise price is greatey than the
market price, the call derivative security is "out-of-
the-money.” See also n.150 and surrounding text,
Infra.

123 See discussion of Rule 16b-3 in segtion IV,
infra.

122 247 F.2d 633 (2d Cir, 1957).

123 Perlman v. Timberlake, 172 F. Supp. 246
(S.D.N.Y. 1958); but see Perlitz v. Continental Oil,
176 F. Supp. 219 (S.D. Tex. 1959) (upbolding the Rule
invalidated in Perlman).

brief for rehearing in Greene, and an
amicus brief before the court in
Perlman, both of which were before the
court in Perlitz,124 These briefs set forth
the Commission’s view that the rule was
a proper exercise of its authority,}2%

Moreover, there are significant
differences between the rules adopted
today and the rule challenged in these
cases. For example, in contrast to the
rules adopted today, the examption for
the exercise considered in Greene was
not a corollary of a regulatory scheme
that defined derivative securities as
holdings of the underlying securities and
specifically subjected transactions in
derivative securities to section 16(b), as
transactions matchable against
transactions in the underlying equity.
The rule scrutinized in 1957 was
adopted without the concomitant
application of short-swing liabilities to
derivative securities transactions.**®
Now, after 30 years of study and
experience with trading in derivative
securities, the Commission’s rules today
recognize what they did not then,'27
that derivative securities are
functionally equivalent to underlying
equity securities for purposes of section
16. 128

B. Definitions of Equity Securities of An
Issuer and Derivative Security

The definition of equity securities of
an issuer has been adopted as
proposed.?2? The rule provides that

134 Memorandum of the Securities and Exchange
Commission Amicus Curiae, Gregne v. Dictz, 247
F.2d 689 (2d Cir. 1957); Memorandum of Securities
and Pxchange Commission Amicus Curiae,

v. Timberlake, 172 F. Supp. 246 (3.D.N.Y. 1959). See
Perlitz v. Continental Oil, 176 F. Supp.i219, 22 ($.0.
Tex 19539).

128 Recent Supreme Court decisions heve
emphasized the deference to be accorded agency
rules. See, e.g., Chevron U,S.A, Inc. v. Naturgl
Resources Defense Council, Inc, 487 U.S. 837 (1984).

138 Moreover, unlike the former rule, the rules
adopted today require a minimum period of aix
mionths between a grant to an insider and a sale of

. the underlying equity security. The six month

holding period is also applicable 19 grants of bonus
stock, whereas the former rules parmitted
immediate sale of bonus stogk granted vader a Rule
16b-3 plan. See section IV.C, infra,

127 The Commission argued in Per/man that gince. -
the exercise price was fixed at grant and the option
was not exercisable for one year, the profit was
necessarily long-term. 172 F. Supp, at 255.

128 S Report of the Presidential Task Fores an
Market Mechanisms 55 (jan, 1968) {“From an
economic viewpoint, what have been traditionally
seen as separate markets-—the markets for stocks,
stock index futures, and stock optipns—ere ip fact
one market."); see also “Report of the Special Stusdy
of the Options Markets”, United Siates Securilies
and Exchange Commission 82 {1876) (“Options ean
be used as a substitute for short-tgrm stock
tradng * * ")

129 Rule 168a-1(d).
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derivative securities written by third
parties, so long as they relate to and
derive their value from the equity
securities of the issuer, are within the
definition as functionally equivalent
instruments representing beneficial
ownership of the underlying securities.
To do otherwise would be to
countenance the evasion of section 16(b)
liabilities through the trading of
standardized or third party options or
other rights issued by a third party
relating to equity securities of the issuer.

While a few commenters expressed a
contrary view, the application of section
16(b) to third-party derivative securities
is consistent with both the statutory
purposes of section 18(b) and its
language. Defining an equity security of
the issuer to include derivative :
securities written by third parties is
consistent with the language of the
statute, both because those securities
represent beneficial ownership of the
underlying equity and because they are
securities relating to thaf issuer.3° The
Supreme Court stated in Reliance
Electric Co. v. Emerson Electric Co.,*3"
“where alternative constructions of the
terms of section 16{b) are possible, those
terms are to be given the construction
that best serves the congressional
purpose of curbing short-swing
speculation by corporate insiders.” 133
The prophylactic purpose of section
16(b) would be vitiated by the reading
suggested by commenters who took
iss;ue with the approach of the proposed
rules.

130 Réferring to the phrase “equity security of
such issuer” in section 16, one commenter noted:
“Since the word ‘of is part of the everyday language
of men, resort should {be made} in the first instance
to its significance in common usage. Defining the
word ‘of to mean ‘indicating the possessive
relationship, otherwise expressed by the possessive
case; belonging or pertaining to’ not only eliminates
the necessity for reading a basic English preposition
s a legal term of art, but is altogether a more
satisfactory means of effectuating the statutory
purpose. The reading ‘equity security jssued by such
issuer’ looks only to the formalities attendant upon
creation of the instrument, and in so doing
eliminates from the scope of section 16{b} a whole
class of instruments whose economic significance in
the present day market is considerable. The reading
‘equity security pertaining to such issuer’ or even
‘equity security representing an interest in such
issuer,’ on the other hand, looks to the nature of the
legal relations evidenced by the instrument rather
then to the technicalities attendant upon its
creation, and in so doing comprehends the whole
class of instruments subject to speculative abuse
without requiring any artificial stretching of
ordinary language." Michaely & Lee, Put and Call
Options under Section 18 of the Securities and
Exchange Act of 1934, 40 Notre Dame L. Rev. 230,
248 (1965) (footnotes omitted); see The Oxford
English Dictionary 716 (2d ed. 1889) {“of" also
means “relating to").

181 404 U.S. 418 (1972).

132 Jd, at 425; see also Mendell v. Gollust, 909 .
F.2d 724, 728 (2d Cir. 1990), cort. granted, 50
US.LW 3460 (U.S. Jan. 7, 1991) (No. 90-659).
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Derivative securities are defined in
the rules to include options and
convertible securities, and similar rights
whose value depends upon the value of
the issuer's equity securities,233 The
definition has been clarified to exclude
securities without a fixed exercise
price.!34 Rights without a fixed exercise
price do not provide an insider the same
kind of opportunity for short-swing

‘profit since the purchase price is not

known in advance. The opportunity to
lock in a profit begins when the exercise
price is fixed; at that time, the right

becomes a derivative security subject to

section 16. _

The rules 3% gpecifically exempt from
the definition of derivative security: (1)
A pledgee's interest in-pledged
securities, (2) the obligation to receive or
surrender securities in a merger, (3)
cash-only securities, such as phantom
stock, awarded under an employee
benefit plan satisfying the provisions of
Rule 16b-3(c) or with a fixed date of
redemption beyond six months from the
date of acquisition,*3® (4) interests in
broad-based index options, futures, and
baskets, {5) employee benefit plan
interests or plan rights of participation,
and (8) rights with an exercise or
conversion privilege at a price that is
not fixed.!37 The first three exclusions
from the definition are adopted as
proposed. The fourth exclusion from the
definition, relating to broad-based index
options and futures, has been expanded
to include broad-based publicly traded
market baskets of underlying equity
securities, provided the basket has been
approved for trading by the appropriate
federal governmental authority.132 The

133 Rule 16a-1(c). Included are novel securities,
such as primes and scores, that provide an
opportunity to profit from & price change in an
underlying equity secusity.

134 Rule 16a~1(c){6). See also section N1.D, infra.
A convertible security with a fixed conversion
privilege is deemed to have a fixed exercise price. A
derivative security having a series of preset prices,
or having a price that is adjusted to reflect pre-
specified events such as a stock split, is considered
fixed for purposes of the Rule. The adjustments for
pre-specified events do not constitute acquisitions
of additional equity securities.

133 Rule 18a-1(c) (1)-{(6).

193¢ Rule 18a-1(c)(3). The rule adapted today
codifies that death, disability, or termination of
employment are deemed fixed dates of redemption,
whether or not they occur within six months. In
addition, a series of fixed dates of partial
redemptions satisfies the requirement.

187 These instruments exempted from the
definition of derivative security would not be
subject to the section 16 reporting or short-swing
liability provisions. )

188 Rule 16a~1(c)(4). The treatment is the same as
for broad-based baskets in determining beneficial
ownership under section 18, See section 11.B.2,
supra. If a component security is traded
independent of the basket, that transaction is
subject to section 16. .

fifth exclusion has been added to clarify
that employee benefit plan interests, or
rights to participate in an employee
plan, are not derivative securities,!3?
The sixth exclusion, as discussed above,
makes it clear that a derivative security
must have a fixed exercise price.

C..Call and Put Equivalent Positions

Under the rules, transactions in
derivative securities are matchable; the
rules use the terms “call equivalent
position” and “put equivalent position”
to define those transactions that may be
viewed as purchases and sales,
respectively, and therefore matchable.
The definitions of “call equivalent
position” 140 and *“put equivalent
position” 14! are adopted as proposed.
Derivative securities have either a “call”
feature, permitting the owner to acquire
securities upon exercise, or a “put”
feature, permitting the owner to dispose
of securities upon exercise.

A person owning a call option or
writing a put option 42 would benefit
from an increase in the value of the
underlying security, while a person
owning a put option or writing a call
option would benefit from a decrease in
the value of the underlying security.

D. Acquisition of Derivative Securities

When an insider purchases a
derivative security in the open market or
in a negotiated transaction, or is granted
a derivative security by the issuer, the
opportunity to realize the short-swing-
profit begins. Thus the acquisition of a
derivative security is a reportable event,
whether or not the derivative security is
presently exercisable.}42 Acquisitions
of call derivative securities are
matchable with any disposition of the
related underlying security (or other call
equivalent position related to the bame
class of underlying security) for
purposes of short-swing profit
recovery.14¢ Likewise, acquisitions of
put equivalent positions are matchable
with any acquisition of the related
underlying security (or any disposition
of a put equivalent position related to
the same class of underlying security).

13 Rule 18a-1(c)(5). This excludes only rights to
participate in a plan, not rights, options, or other
derivative securities awarded under a plan.

140 Rule 168a-1(b).

141 Rule 16a-1(h).

142 By “writing” an option, the writer, in return
for a fee or premium, promises to buy or sell
securities when the holder chooses to exercise the
option.

143 Rule 16e-4{a).

144 Rule 16b-8(a). Acquisitions of put derivative
securities mirror the acquisition of call derivative
securities. Instead of & “purchase” occurring at
acquisition, a “sale” occurs.



As noted above, a right to acquire an
equity security with an exercise price
that is not fixed is not deemed to be an
equity security or derivative security
subject to section 18,248 The rules
adopted today clarify that a right with a
. floating exercise price is not required to
be reported and will not be deemed to
be acquired or purchased, for section 16
purposes, until the purchase price of the
underlying securities becomes fixed or
established, which commonly occurs at
exercise.**% Thus, a right to purchase an
equity security is deemed acquired as of
the date the exercise or conversion price
becomes fixed, and the acquisition,
absent an exemption, would be
matchable for section 16(b) purposes
with a disposition within six months of
the fixing of the price. For example, the
acquisition of an option having an
exercise price equal to 90 percent of the
market price as of the date of exercise
would be deemed to be a purchase of
the underlying stock as of the date of
exercise.?4? The receipt of such an
option to purchase shares at a discount
from the floating market price does not
provide the same kind of opportunity for
short-swing profit as a right with a fixed
exercise price because the value
relationship between the floating option
and the underlying stock is a function of .
the issuer discount or subsidy, rather
than capital appreciation.248

148 See section HIB, supra.

148 Some issuers may grant options with an
exercise price that is discounted from market price.
The discount represents an issuer subsidy or
matchingcontribution typically intended to act as
an incentive for employees to purchase egnity
securities of the issuer. As a matter of policy, this
matching contribution is not recoverable under
section 16{b). A similar distinction is found in the
Internat Revenve Code for options awarded under
section 423 (26 U.S.C. 423 (1988)). For these statulory
options, the discount is treated for tax purposes as
issuer compensation and taxed as ordinary income,
while the remainder of the profit derived from an
increase in the value of the underlying stock is
taxed as capital gains. See section 423(c) (26 U.S.C.
423(c) (1988)).

147 Some stock purchase plans, such as plans
satisfying section 423 of the Internal Revenue Code
offer an ongoing right to purchase stock at the
current market price or a discount from market such
as 85 percent of market price. The rights or
“options” tend to have a duration of six months or a
year and operate through payroll deduoction
mechanisms. Although these plans offer a right to
purchase underlying stock, the purchase price of the
underlying security often is not fixed and therefore
those rights without & fixed exercise price will not
be treated as derivative securities until the purchase
price is established, which occurs usually at
exercise of the right. As such, enly stock purcheses
will be reported. rather than the award of the right
to participate. See section IV.C, infra.

148 While an option to purchase stock at 80
percent of market value, for example, is more
valuable as the price of the stock increases, the
profit opportunity is different from a fixed price
option. Thercfore, for policy reasons floating price
derivative securities have been treated differently.
Assume Insider A is granted a fixed price option to

In the case of an option with a floating
price that will become fixed as of an
event or a specified date prior to
exercise, the right is deemed to become
a derivative security upon the fixing of
the price, and is reportable as the
acquisition of a derivative security. The
rules have been modified to provide that
if the timing of the event fixing the price
is outside the conirol and knowledge of
the holder, then the acquisition would
be reportable on Form 4 as of the date of
the event fixing the price, but would be
exempt from section 16(b) matching with
sales oceurring before the fixing of the
exercise price, but will not be exempt
from section 16(b) matching with sales
occurring thereafter.?4? Given the
holder’'s lack of control over the timing
of the fixing of the acquisition price, it

would not be appropriate to put all sales

at risk for the entire period, however
long, prior to fixing of the price.

The exemption from section 16(b) for
exercises of options does not apply to
the exercise of out-of-the-money
options, as discussed above, because
there generally i no rationgl economic
reason for such exercises. In respozse to
commenters, however, tie rule provides
an exemption for out-of-the-money
exercises necessary to satisfy the serial
exercise requirement of the Internal
Revenue Code, which requires insiders
to exercise incentive stock options in the
chronological order in which they were
granted, even if they are out-of-the-
money,!50

E. Disposition of Derivative Securities
Dispositions of derivative securities

_are reportable events representing

changes in beneficial ownership of the

purchase stock at the current market price of $100
per share. Insider B is granted a floating price
option to purchase company stock at 80 percent of
market value, $90 per share at the then current
price. The tnitial value of Insider B’s discount is $10
per share, If both insiders came into possession of
inside information indicating that the stock price
would rise to $150, Insider A would not need to do
anything to benefit from the $50 price rise. Insider B,
however, must exercise the option bafore the
apnouncement of the inside information to prefit a
like amount. If Ingider B did not exercise the aption
until the price had risen to $150, he would have to
pay $135 a share, saving $15 per share {an increase
of only $5 from the original discount of $10), while
Insider A could profit $50 per share, even though he
did not exercise hia option prior to the
announcement. As the example illustrates, the
primary potential for abuse ariges at the time of
exercise for a floating price derivative security
because only at exercise is the price fixed and,
therefore, the extent of the profit opportunity
defined. By treating the exercise of the floating price
derivative security as the “acquisition” of the
underlying security, the rules mitigate the incentives
for insiders to abuse their informational advantage.

149 Rule 16b-6{a).

189 Rule 18b-6(b); I.R.C. 422(b}(7} (26 U.S.C.
422(b}(7) (1968)). This rule was deleted in 1988 with
respect to options awarded after January 1, 1987,

underlying securities, as well as in the
derivative securities themselves, and are
therefore subject to the short-swing
profit recovery provisions of section
18{b). Dispositions of call derivative
securities are matchable with any
acquisition of related underlying
securities (or other call equivelent
position related to the same class of
underlying securities). Likewise,
dispositions of put equivalent positions
are matchable with any disposition of
related underlying securities {or call
equivalent positions related to the same
class of underlying securities). However,
as under the former rules, the
disposition of derivative securities in
connection with an exercise or
conversion is exempt from section 16{b),
because it represents only a ckange in
the form of beneficial ownership.1¢?

1. Expiration of Derivative Securities

Rule 16b-6{d) exempts from section
16(b) the expiration or cancellation
without value of a long derivative
security. The Rule has been revised to
make it clear that the expiration of short
derivative securities positions may yield
a profit which is subject to recovery
under section 16(b).2%2

2. Options in a Merger

The exemption for option exercises as
a result of a merger, contained in former
Rute 18b-6(c), has been deleted as no
longer necessary. The former rule was
promulgated in response to concernthat
profit recovery under such
circumstances would negate the accrued
value of long-term options. An insider
would be required to exercise the
option, which was deemed a purchase
under the former scheme, before
surrendering the underlying secyrities
into the merger. Without an exemption,
the combination of the exercise and the
surrender of the underlying securities
would result automatically in a short-
swing transaction subject to section
18(b). Under the rules adopted today,
the exercise of the option is exempt if it
is not out-of-the-money.? 53 If the option
was held six months before the merger,
there would be no short-swing
transaction for purposes of Section

_16(b), assuming no matching purchase

within six months, 154

181 Rule 18b-8{b). Although the derivative
security is surrendered, this is aimply a procedural
step necessary to receive the underlying securities.
There is no change in profit potential, as the profit
potential relates to the underlying securities.

152 Rule 13b-6{d).

383 Rule 16b-6(b).

154 Parmer Rule 18b-6(c) provided an express

" exemption for dispositions of securities underlying

Continved
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3. Determination of Profit

The profit calculation standard for
transactions in derivative securities is
adopted as reproposed.15% The Rule
provides guidance to the courts and
issuers seeking settlements with
insiders, but permits consideration of
other equitable factors in determining
profits. If the same security is purchased
and sold, the recovery would be the
profit received. For transactions
involving different types of equity
securities, under the standard adopted
today, the maximum short-swing profit
recovery is the difference in market
value of the underlying security between
the date of purchase and the date of
sale. If an insider can demonstrate that
the amount of profit was less, then a
court can order a lesser recovery.158

IV. Employee Benefit Plan Transactions

The substantive revisions to Rule 16b-
3 157 have been adopted substantially
as reproposed, except that the
shareholder approval requirement and
the one year period of non-participation
for disinterested administrators of the
former rules have been retained. In
addition, the Rule has been reorganized
to clarify its application to acquisitions
under grant plans and to employee-
directed transactions under 401(k) and
other thrift and similar plans.

Employee benefit plans, the subject of
Rule 18b-3, have been a traditional
vehicle through which employers have .
compensated and provided incentives to
their employees. Since many plans
provide for grants or awards at least
every 12 months, if there were no
acquisition exemption, any sale of any
equity security by participating officers
or directors would necessarily occur
within six months before or after an
acquisition, and therefore result in short-
swing liability. Rule 16b-3 is intended to
provide relief from this frustration of the
legitimate use of employee benefit plans
as a method of executive compensation,
where the nature of the transaction and
the safeguards imposed by the rule

options pursuant to a merger where the options
were held for six months, as well as an implied
exemption for the exercise in certain cases. While
the rules adopted today would not provide an
exemption for the disposition of the underlying
securities, the exemption adopted for exercises
should protact long-term accretion in the valus of
options from short-swing profit recovery as a result
of & merger by providing an exemption for the
acquisition of the underlying stock.

188 Rule 18b-8{c).

188 For example, the insider could demonstrate
that part of the “profit* represented issuer matching
contributions or subsidies that should not be
recoverable.

147 17 CFR 240.10b-3, originally adopted in 1935,
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minimize the potential for abuse.158
Recognizing the interests of companies
in providing employee benefit plans for
their officers and directors, the
Commission historically has sought to
establish “conditions * * * designed to
preclude the unfair use of information
which may have been obtained by an
officer or director by reason of his
relationship to the issuer” in order *“to
delineate situations in which (an
employee benefit plan) transaction (is)
not ccmprehended within the purpose of
section 16(b).” 159 . :

The Rule as adopted divides plan
transactions into two principal
categories—grant and award
transactions and participant-directed
transactions.1? Two conditions apply
across-the-board to all plan transactions
involving employer securities.18! First,
the transaction must be pursuant to a
written plan. Second, the plan or a
written agreement must require
derivative securities to be non-
transferable, with limited exceptions
discussed below.

As proposed, the rule would have
deleted the requirement that employee
benefit plans and material plan
amendments be approved by
shareholders as a condition to
exemption, The Rule as adopted retains
the requirement for those employee
benefit plans of the types subject to the
shareholder approval requirement under
the former Rule.!¢2 Thus, shareholder
approval continues to apply to most
grant and award plans and, as more
fuily discussed below, to participant-
directed plans that would not have been
eligible for exemption under former Rule
16a-8.

Additional conditions, which must be
met for the transaction to qualify for
exemption from'section 16(b), vary
depending on whether the transaction is
a grant or award of securities (such as
options or bonus stock) to the insider, or
an insider-directed transaction, which
commonly occurs in thrift or similar
plans through payroll deduction.

To be exempt, in addition to satisfying
the general conditions for exemption
and the shareholder approval
requirement, grants or awards of
securities to insiders must be made

188 See, 6.g.. Exchange Act Release No. 13097
{Dec. 22, 1976) (42 FR 754). .

189 Exchange Act Release No. 12374, 9 SEC Dock.
487, 468-489 (April 23, 1676) (41 FR 19983).

180 The revisions make it clear that, as intended,
the conditions of the rule need be satisfied only
with respect to participation by insiders subject to
section 16 and not other employee plan participants.
Of course, plans with no insider participants need
not comply with Rule 16b-3,

181 Rule 18b-9(a).

162 Rule 16b-3(b).

pursuant to a plan in which either a
disinterested committee of directors
makes all substantive decisions
regarding timing, eligibility, pricing and
amount of awards, or an automatic
formula specifies those terms.183 These
conditions are designed to preclude the
ingider from influencing the time, terms
or amount of the grant of securities, so
as to take advantage of inside
information. In addition, all grants or.
awards now are subject to a six month
holding period from the time of the grant
by the company. Thus, for example, an
insider cannot sell bonus stock within
six months of its grant, or sell securities
received upon exercise of an option
within six months of the option grant,
without losing the exemption for the
acquisition and becoming subject to the
short-swing profit recovery provisions of
section 16(b).164 :

The conditions applicable to
transactions in plans that permit
participants to make investment
elections, such as thrift or savings
plans 165 (“participant-directed
transactions”), primarily entail
restrictions upon the timing of elections
to acquire or dispose of equity securities
held in the participant’s plan
account.1%6 These restrictions are
designed to assure that the transaction
is part of a plan that permits only
ongoing or other routine transactions,
where the opportunity for abuse is
limited because elections are not
changed on a short-term basis.

Rule 16b-3, as adopted, continues to
provide an exemption for cash
settlements of stock appreciation rights
{“SARs"} satisfying the conditions of the
former rule, including the requirements
of shareholder approval and
disinterested administration, and that
elections generally be made in specified
quarterly window periods.187

163 Rule 16b-3(c).
164 Securities other than those granted may be

" sold within the six months after an exempt grant. If

the grant loses its exemption because of the ssle of
the bonus stock or the option stock within six
months, the sales of other stock may be matchable
with the grant. In these cases, the insider must
report the original grant on a Form 4 as if the grant
had occurred during the month the exemption was
lost, unless the grant had been reported earlier. If
the Form 4 is filed within ten days of the end of the
month in which the exemption was lost, the
transaction will not be deemed reported late under
section 16(a). Therefore, insiders are encouraged to
provide an explanation as to why the grant is being
reported on a Form 4.

168 These plans generally include section 401(k)
plans. LR.C. 401(k).

186 Rule 16b-3(d).

187 Rule 16b-3{e).



Consistent with the former rule, the rule

also requires a six month holding period. -

Further, the exemptions for specified
dispositions of plan securities to the
issuer, such as cancellations and
redemptions, are retained substantially
as provided in the former and propesed
rules, along with an exemption for
dispositions pursuant to qualified
domestic relations orders.1¢8 Finally,
consistent with the former rules, the
Kule has been revised from the
reproposal to exempt all distributions to
the participants from a Rule 16b-3
plan.18®

The restructured rule is discussed in
more detail below.170

A. General Exemptive Conditions of
Rule 16b-3

Rule 16b-3 as adopted today
establishes two general conditions, a
shareholder approval condition, and
additional transaction-specific _
conditions necessary for a transaction
pursuant to an employee benefit plan to
be exempt from section 16(b).17* The
rule requires that transactions be
pursuant to a written plan specifying the
basis for determining eligibility and
either the price and amount of securities
to be awarded or the method by which
the price and amount are to be
determined.?72 The plan or a written
agreement also must provide that
derivative securities are not transferable
other than by will or the laws of descent
and distribution.!?3 This latter condition
is similar to the condition imposed on
incentive stock options under the
Internal Revenue Code !7* and has been
a condition of the Rule 16b-3 exemption
since 1952,175 At the suggestion of
commenters, the rule adopted today also
permits transfers pursuant to qualified
domestic relations orders.176

19¢ Rule 16b-3(f). The rule has been réorganized
to specify all exempt plan dispositions in one
paragraph. .

189 Rule 16b-3(g).

170 Issuers and plan participants may continue to
rely upon priot interpretive letters with respect to
grants and transactions in existing rule 16b-3 plans-
until the Rules adopted today apply. See section
VILC, infra. When the issuer becomes subject to
new Rule 16b-3, interpretive letters inconsistent
with new Rule 16b-3 may not be relied upon for
subsequent transactions under such plans. -

171 Transactions exempt under Rule 16b-3 will be
reported on Form & (or, at the option of the reporting
person, on a Form 4 filed before the due date of
Form 5). See section I1.C, supra. -

172 Rule 18b-3(a){1). :

! Rule 16b-3(a)(2}. The Rule makes it clear that,
In accordance with current interpretation, a written'
beneficiary designation is not a transfer. See H.F,
Ahmanson & Co. (August 28, 1989).

174 LR.C. 422A. . ) ’

178 See Exchange Act Release No. 4754 (Sept. 24,
1952) (17 FR 8901).- o

17 LR.C. 401(a)(13) (26 U.S.C. 401{a)(13) (1988))
prohibits assignment or alienation of qualified trust

B, Shareholder Approval

Upon reconsideration, the
Commission has determined to retain
the former shareholder approval
condition in Rule 18b-3. This
requirement was proposed to be deleted
in favor of other safeguards against
section 16(b) abuse, but concerned
shareholders, commenting on the
proposals, urged that shareholders have
an interest in not only the level of
compensation, but that compensation be
designed to enhance the longer term
horizons of management.177 The
adopted requirement parallels the
former requirement, and thus plans that
were not subject ta the shareholder
approval requirement under the former
rules are not subject to shareholder
approval under the new rules. There are
two types of such plans, both
established as trusts. First, plan trusts
containing issuer securities where less
than 20 percent of the securities are held
by insiders are excluded.?78 Second,
pension and retirement plan trusts that
have broad-based employee
participation are excluded.!7? The
overall effect of these two exemptions is
to carry forward the current scope of the
shareholder approval requirement; most
grant and award plans will be subject to
the shareholder approval requirement,
and many participant-directed plans
will qualify for exemption from the
requirement becauge of the manner in
which they are structured.

interests, but provides an exception for transfers
pursuant to qualified domestic relations orders. See
LR.C. 414(p) (28 U.S.C. 414(p) (1988)), Commenters
suggested a similar exception for Rule 16b—3{a)(2).
These transfers would be an exception to the Rula
18b-3 restrictions on transferability of derivative
securities, even if the plan‘is nat subject to section
401(a)(13), and an exemption frem saction 16(b) ia
provided for such transactiona pursugnt to Rule
18b-3(e)(3). See Abbe v. Goss, 413 F. Supp. 823
(8.D.N.Y. 1975} (court found an exemption for an
acquisition pursuant to a divoree decree).

177 It should be noted that companigs may be
required to seek shareholder approval for their
benefit plans pursuant to state law or the rules of
self-regulatory organizitions, Ses, 6.8, N.Y. Bus.
Corp. Law section 505(d); NYSE Company Manual
section 312, .

78 These plans were exempt under former Rule
18a-8(b) (17 CFR 240.16a-8(b)); The phrase used in
that rule, “consists of equity sgcurities with respect
to which reports would otherwise be pequired” has
been replaced with “consists of equity securities
held by persons subject to section 16(a) of the Act,”
which comports with the manner in which the
former Rule was interpreted, .~ = - . .

1% These plans were-exempt under former Rule
18a-8(g)(3) (17 CFR 240.16a-8{g){3))- The phrase
used in that Rule, “whose employees generally are
the beneficiaries of the plan,” has been replaced
with “providing for broad-based emplayes.
participation,” which comports with the manner in
which the former rule was interpreted and is the
sarhe phrase used in Rule 18b-3(d){2)(i)(A),
discussed infra.

C. Grant or Award Mnsaatians

1. Disinterested Director Provision or
Formula

In addition to meeting the general
exemptive conditions of Rule 16b-3 and
the shareholder approval requirement,

" grants and awards of equity securities

under an employee benefit plan must be -
made by a committee of two or more
disinterested directors 189 or pursuant
to a specific formula.?8? As under the
reproposal, the disinterested
administration requirement has been
strengthened by requiring that award
decisions be made by directors, who
have fiduciary responsibilities to the
company and shareholders. Upon ‘
reconsideration, the reproposal to
extend the prohibition against
administrators participating in any plan
of the issuer to one year following such
service is not deemed necessary and has
not been adopted. Instead, the former
requirement prohibiting participation for
one year prior to serving as an

. admiinistrator is retained. The Rule

adopted today provides that it is a
director’s actual participation in a plan,
rather than the eligibility of a director to
participate, that affects his or her
disinterested status.182

Where an insider participating in an
employee stock bonus or option plan
can exercise discretion in determining
either the amount of securities that may
be acquired or other material terms of
awards to the insider, the award is
treated as a volitional acquisition, just
like an open market purchase. If such an
acquisition is preceded or followed by a -
matchable sale of a security within the
statutory six-month period, any short-
swing profit is recoverabls. The
disinterested administration
requirement of Rule 18b-3 is designed to
prevent insiders from having, directly or
indirectly, any control over the terms of
their own awards, and therefore
removes the ability of the.insiders to
time their acquisitions under the plan to
take advantage of inside informatien. It
also provides assurance that plan
administrators cannot be influenced by
their own expectation of awards in
plans of the issuer and accordingly
shields them from any potential pressure
from insiders to act in a less than
independent fashion.

180 Grants and awards also may be made by the
entire Board of Directors, if all the members are
disinterested persons, :

181 Rule 16b-3(c).

182 Rule 16b-3(c). For greater clarity, the
definition of “disinterested person" has been
combined with the disinterested administration
requirement,
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As under former Rule 16b-3, where a
grant of bonus stock or the award of
derivative securities meets the
conditions of the new Rule, and thus is
not within the control of the insider, that
non-volitional transaction is an exempt
purchase. Since the substantive
decisions concerning the grant are made
by disinterested administrators, the
grant transaction is not one that the
insider can cause in order to take
advantage of inside information unfairly
to effect a short-swing transaction.
Awards of derivative securities meeting
the Rule 18b-3 conditions are subject to
the same conditions for exemption as
grants of bonus stock, since the new
rules treat derivative securities as a
form of beneficial ownership of the
underlying equity securities.!83

In response to comments, the
disinterested administration
requirement specifies several exceptions
consistent with current staff
interpretation. The Rule makes it clear
that a director’s disinterested status is
not affected by participation in either a
formula plan, automatic in operation,284
or a broad-based participant-directed
pian such as an employee thrift plan.ts
The Rule specifically provides that a
director may choose between cash or an
equivalent amount of issuer equity
securities in lieu of the director’s annual
retainer fee or meeting fee without
affecting the director's disinterested
status,!8¢ Finally, as provided under
former Rule 16b-3, a director of the
issuer is disinterested for purposes of
administering plans that are not open to
directors.237 . .

The rule provides that a formula may
be used as an alternative to '
disinterested administration, or it may
be used in tandem with decisions made
by disinterested administrators.18® Such
formulas serve as a substitute for the
disinterested administration
requirement by automatically
establishing the terms of awards. As
with the disinterested administration
condition, the rule as adopted :
strengthens the safeguards associated
with use of a formula by requiring
greater specificity concerning award
terms than is currently required. The
amount, price and timing of awards to
individuals or classes of employees

183 See section ILA, supra.

184 Rule 18b-3(c)(2)(1)(A).

188 Rule 16b-3(c){2)i)(B).

148 Rule 16b-3{c}{Z}(i{C). The rules adapted
today do not distinguish between the director’s
ability to choose between stock, options, or cash for
purposes of determining disinterestad status. Thus,
staff interpretive letters such as SPS Technologies,
Inc. (June 1, 1988) no longee will apply. .

197 Rule 16b-3{cK2)i}(D).

188 Rule 16b-3(c)(2).

48 SEC DOCKET 0248

must be set forth in the plan or
automatically determined by the
formula.

2. Six Month Holding Period

The rule, adopted as reproposed, also
conditions the exemption for grants or
awards of bonus stock and derivative
securities under an employee benefit
plan on a six month holding period. If an
insider fails to adhere to this condition,
and sells the securities within the six
month period, the Rule 16b-3 exemption
for the grant or award of the stock or
derivative security is lost and the sale is
matchable with the grant or award
transaction, or other non-exempt
acquisitions, for purposes of section
18{b) short-swing profit recovery. The
six month holding period provides an
additional safeguard against short-swing
transactions.

A total of six months must elapse
between the grant of the derivative
securities and the sale of the securities
underlying those derivative securities;

the timing of the exercise does not affect .

the six month period. Of course, if the
exercise occurs when the option is out-
of-the-money, the exercise would not be
exempt, and would be matchable with
any sales of equity securities within six
months before or after the exercise. The
out-of-the-money exercise will not affect
the exempt status of the grant.

3. Treatment of Restricted Stock and
Discount Stock '

Under the new Rule, the date of a
grant or award is the date of acquisition;
if the acquisition is exempt pursuant to
Rule 168b-3, it would be reported on a
deferred basis on'Form §, or may be
reported earlier on Form 4. Consistent
with prior intespretation, the acquisition
of restricted stock containing vesting or
forfeiture provisions likewise is deemed
to occur as of the date of grant even if
not vested or subject to risk of
forfeiture. 199 If the stock is forfeited, the
forfeiture would be reported on Form 5
(or earlier, on Form 4, at the option of
the insider] as a cancellation without
value received. The vesting of the stock
or the lapse of a forfeiture provision is
not a reportable event for purposes of
section 16,190

Interpretive questions have been
raised concerning the treatment of
discount or “cheap” stock grants.19!

18% Seg, 0.8, UJB Financial Corp. {Jan. 30, 1990).

190 A note has been added to the Rule to reflect
this position.

191 “Cheap” stock is & right to purchase stock ata
deep discount.

Cheap stock is treated the same as any
other right to purchase equity securities.
Therefore, awards with a fixed exercise
price, such as par value, will be treated

_as the award of a derivative security.1*2

However, grants or awards of cheap
stock or rights having a floating exercise
price at a discount, such as a price
related to a percentage of market value
of the underlying equity security on the
date of exercise, are deemed to involve -
acquisitions of neither derivative
securities nor equity securities;*®® Thus,
a grant of these rights is not a section 16
event. Commenters, however, were
uncertain about the application of the
new rules to the exercise of such rights.
The rule, as adopted, clarifies that an
insider is deemed to acquire the
underlying equity securities, for
purposes of Section 16({b), when the
exercise price of an aption or right with
a floating exercise price is fixed.1¢ In
the case of cheap stock with a floating
price, or other rights with a floating
price, this usually occurs at exercise.
Thus, the six month holding period
begins at exercise. If the grant of the
right satisfied the conditions of the grant
or award exemption of the Rule, the
acquisition of the underlying equity
securities would be treated as an award
of an equity security at the time of
exercise and would be exempt from
section 16{b}, subject to satisfaction of
the holding period.

D. Participant-Directed Transactions

The Rule as reproposed provided four
exemptions for transactions in
participant-directed plans. These
exemptions have been restructured for
clarity and modified to address
commenters’ concerns that a literal
reading of the conditions as reproposed
would render the exemptions
unavailable to 401(k) plans and other
similar stock purchase plans. In
particular, commenters were concerned
that the reproposed requirement that the
plan be a retirement or pension plan
could be read to preclude thrift plans
from qualifying because they provide fur
in-service withdrawals. Concern was
also raised that the reproposed
requirement that the plan be open to all
employees was too restrictive, because
there may be separate classes of

192 Bacause the exercise is exempt under Rule
18b-8(b), there is no longer a need for separate
interpretive relief for cheap stock. See Release No.
34-18114 Q.88(e).

193 Rule 18a-~1(c)(8). See sections LA and HLD.
supra, for a discussion of rights with a floating
exercise price, Section IV.D, infra, addresses rights
with floating exercise prices granted in the context
of a participant-directed plan.

198 Rule 16b-3{c)(3).



employees who do not participate in
thrift plans, such as union employees
who may receive different pension
benefits pursuant to a collective
bargaining agreement. The Commission
did not intend to change the current
exempt status of transactions in 401(k)
plans or other broad-based thrift plans
under Rule 16b-3, and has modified the
rule to avoid such a result.

As adopted, the rule exempts
specified transactions within any
participant-directed plan of an issuer,19%
where the plan satisfies the general
exemptive conditions of the Rule and
has been approved by shareholders,
where required, and the participant-
directed transaction satisfies one of four
additional sets of conditions of the rule
discussed below. Shareholder approval
is retained as a condition for those
participant-directed plans that were
subject to the condition under former
Rule 16b-3 because they could not
satisfy the conditions of former Rule
16a-8. Those plans would include
director plans where the insider can
choose periodically between cash and
securities in lieu of an annual retainer.

The first two exemptions are
available for transactions in any
participant-directed plan.2?8 If either
condition is met and the plan qualifies
under Rule 16b-3, the transaction is
exempt. First, transactions in such a
plan are exempt when the participant’s
election is made at least six months in
advance of its effective date, i.e., six
moiths prior to any purchase of the
securities under the plan.?®? Second, an
exemption is provided for transactions
conducted by terminated, retired, or
disabled employees, or on behalf of
deceased employees, to settle their plan
accounts, because the timing of these
events is not likely to present the
opportunities for abuse that section 16
addresses.1?8 This exemption, as
adopted, differs from the reproposal by
the inclusion of a death and retirement
provision, and by providing that the-
exempt transaction can occur on the
date of termination or retirement rather
than being deferred for six months after
election.

In contrast to the first two
exemptions, the third and fourth

198 Rule 16b-3(d). The exemption does not apply
to transactions in self-directed individual retirement
accounts, )

. 1% Rule 16b-3(d)(1):

17 Rule 16b-3(d)(1)(i). For example, insiders:
could elect to receive optiona or other securities in
lieu of their annual retainer fee. As long as the
election occurred at least six months prior to the
implementation of the election, and was
irrevocable, the acquisition would be exempt from
section 16(b).

19¢ Rule 16b-3(d)(1)(ti).

exemptions are available only for
participant-directed transactions
relating to a thrift, pension, retirement,
or other ongoing stock purchase plan.19?
These exemptions are provided for
transactions undertaken as a result of
an election to participate or to change
participation levels and for intra-plan
transfers.

The third exemption provides that the
initial and periodic purchase
transactions resulting from an election
to participate or an election to change
levels of participation 29° under a plan
satisfying general exemptive conditions
of the rule and the shareholder approval
condition (where applicable) are exempt
if four safeguards are met to assure that
plan transactions are ongoing and
routine, '

First, the plan must be broad-based
and not discriminate in favor of highly
compensated employees.20! This limits
the exemption to routine plans where
wide participation and equal treatment
of all participating employees limits
insiders’ opportunities to engage in -
short-swing speculation.

Second, purchases under the plan
within six months before an insider
participant’s withdrawal of plan
securities {other than pursuant to a
qualified domestic relations order, or at
death, retirement, disability or
termination} will lose their exempt
status unless: (i) Following withdrawal,

‘the insider ceases purchases of -

securities under the plan for six months,
or (ii) the securities so distributed are
held by the participant for six months.
before disposition,2°2 This safeguard

199 Rule 16b-3(d)(2). These exemptions are not
available for participant-directed plans that are not
ongoing in nature; for example, certain deferred
compensetion plans and director-only plans permit
a choice between securities and cash on a one-time
rather than a periodic basis. Such plane should
instead look to the exemption in Rule 16b-3(d)(1){).

399 A note to the rule clarifies the application of
section 16 to investment elections and the resulting
transactions. The elections are not subject to
section 16 and therefore would not be reported. If
not exempt from section 16(b), the transactions
resulting from the election would be reportable on
Form 4; otherwise they would be reportable
voluntarily on Form 4 or as required on Form 5.

201 Rule 168b-3(d)(2)(i)(A). The broad-based and
anti-discrimination conditions replace the
reproposed requirement that the plan be open to all
employees. A plan satisfying the conditions of LR.C.
410(b) (28'U.S.C. 410(b) (1888)) would satisfy the
requirement for broad-based employee
participation. The plan cannot be a “top hat” plan
or limited to insiders, but must include other classes
of employees. The anti-discrimination requirement
is similar to LR.C. 401(a){4) (26 U.8.C. 401(a)(4)
{1988)), and a plan satisfying LR.C. 401(a){4) will
satisfy this condition. It is not deemed
discriminatory to base contributions or benefits on

- ‘a percentage of salary.

393 Rule 16b-3(d)(2)(i)(B).

imposes a penalty on early withdrawal
by insider participants to discourage
non-periodic transactions generating
short-swing profit and serves to
encourage long-term investment
strategies, 303

Third, similar to the second safeguard,
insider participants electing to cease
participation in a plan may not renew
participation for six months.2°4 This

- penalty is likewise intended to

discourage insiders from using a plan to
make purchases on a one-shot or
episodic, rather than on an ongoing,
routine, basis,

The fourth safeguard is applicable to
stock purchase plans, such as section
423 plans,2°% where the rights have
floating exercise prices and there is no
obligation to purchase the stock until the
date of exercise or purchase. For such
plans, the underlying securities must be
held six months from the date the
exercise or purchase price is
determined.2°¢ Since rights to purchase
stock at a price that floats with the
market price provide different
opportunities for abuse, the six month
holding period requirement commencing
at the date the price is fixed prevents
insiders from profiting in a short-swing
manner by selling the underlying stock

203 The reproposals would have required that in-

- service withdrawals be accompanied by “significant

penalties,” without further specification. Because of
commenters’ concerns as to what would constitute
an adequate penalty, the rule, as adopted, provides
two alternative penalties to accommodate different
types of plans. For example, since many stock
purchase plans are not retirement plans, the
securities often are distributed automatically on a
periodic basis. For these plans, it may be more
appropriate and practical to permit participants to
elect & six month holding period. On the other hand,
in the case of thrift plans, distributions often are
made as a result of an economic and & six
month holding period requirement could defeat the
purpose of the withdrawal, but the six month ban
from participation serves as an alternate safeguard.

The rule as adopted also exempts extraordinary
distributions of all of the issuer’s securities held by
the plan to participants, so that distributions
resulting from cessation of the plan or transfer of
plan assets. will not be subject to the same
restrictions as routine withdrawals,

304 Rule 16b-3(d)(2)(i){C). The decision to cease
participation or decrease participation is neither a
purchase nor sale that requires an exemption from
section 16, but the restrictions upon such decisions
are a condition to exemption for the ongoing
purchases.

208 I R.C. 423. :

208 Rule 16b-3{d)(2)(i)(D}. Unlike thrift plans,
participants in section 423 plans generally do not
purchase securities until the end of an “option
period” of six months to a year, often at a discount
such as 85 percent of market value. Participants -
commonly have the ability, until the last day of the
option period, to change their election to participate
in the plan and receive a refund of all monies
withheld. If the plan, however, establishes a fixed -
purchase price, rather than a floating price, or does
not permit the participant to cancel plan purchases
retroactively, the six month holding period
requirement is inapplicable.
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received from such rights within six

- months.

The fourth and final participant-
directed plan exemption covers
acquisitions of employee securities or
dispositions of such securities in
connection with transfers among funds
within a thrift plan, where the intra-plan
transactions occur during a quarterly
ten-day window period beginning on the
third day after release of the issuer's
quarterly financial information, if the
insider has not within the prior six
months made an election to effect an
intra-plan transaction involving the
issuer's securities.297 Thus, an insider
could make an intra-plan transfer during
one of four window periods as long as
there is only one election per six month
period, or two window periods in a year.
These window periods coincide with the
release of the issuer's quarterly financial
reports, which serves as a safeguard
against the insider having material
information that the public does not
have. The six month period is designed
to prevent an insider from electing to
purchase issuer securities by
participating in an employer securities
fund and then electing to sell such
securities by transferring out of the fund
within six months, or vice versa.

E. Stock Appreciation Rights

SARs that may be settled only for
cash, where either the award satisfied
the conditions of Rule 16b-3{c} or the
cash-only SAR may be redeemed or
exercised only upon a fixed date of
redemption at least six months after
award, or upon death, retirement,

. disability or termination of employment,
are not deemed to be derivative -
securities and are exempt from section
16.298 In contrast, SARs settled for stock
are derivative securities and are
accorded the same treatment as
options.®°® SARs that can be settled in
either cash or stock, but are settled in
cash, are treated as an exercise of an
option (generally an exempt transaction)
and the simultaneous sale of the

207 Rule 16b-3(d)(2)(ii); see a/so Rule 16b-3{e){(3).
Although this exemption imports the window period
requirements of the SAR exemption, participant-
directed intra-plan transactions present different
opportunities for abuse and, therefore, the staff
interpretations conceming
exemption from the window period requirement of
lheSARtafahnrbordonotnmaﬂlylpply.

494 Rule 18a-1(c)(3). Since traditional pbantom
stock is settled solely in cash, and has a long term
fixed date of redemption, such phantom stock is not
ndadvaﬂvencnﬂtylndhoubtdndnwopeof
section 16, and consequently is not required to be
reported. Soe section IILB, supra.

200 fust as with other derivative securities, any
8AR that may be settled for stock, or cash and
stock, would be reported at grant and eligible for
the exercise exemption of Rule 16b-6{b).

48 SEC DOCKET 0250

underlying stock.219 If the cash
settlement satisfies the conditions of the
safe harbor, the sale upon the receipt of
cash is exempt from section 16(b). The
rule continues to impose conditions of
shareholder approval, issuer information
availability, disinterested
administration, exercise of the SAR only
during a window period except in
specified situations,21! and a six month
holding period from the acquisition of
the right to the date of the cash
settlement.212

Apart from traditional SARs, other
securities or rights related to the
securities have been deemed SARs
under current staff interpretation where
there is a right to receive cash in return
for the surrender of the right or
securities, For example, the right to
surrender securities to satisfy tax
withholding consequences of an option
exercise is deemed an SAR
equivalent.213 A right that, by its terms,
affords an opportunity to receive cash
related to an appreciation in the value of
the underlying equity securities will be
treated as an SAR, but other derivative
securities or underlying equity securities
that do not have a cash component will
not be so treated. The ability to receive
cash in certain circumstances, such as a
change of control, creates a cash
component similar to a grant of an SAR,
The addition of a cash component must
satisfy the conditions of Rule 16b-3 for
exemption.214

810 Ljkewige, an SAR granted in tandem with a
stock option, such that the exercise of one
automatically cancels the other, will be treated the
same as an SAR that can be settled either in cash or
stock. The fact that the SAR granted in tandem with
a stock option can be settled only in cash and
otherwise could satjsfy the exclusion of Rule 16a-

.1(c}(3) if it were granted alone does not change the

lysis. .

#11 The election to exercise the SAR for cash, or
to withhold shares underlying an option to satisfy
tax withholding requirements, must be made during
this quarterly window period, or the election may
be made in advance but take effect as of the next
window period.

212 Rule 18b-3(e). One of the conditions of the
safe harbor Is that the issuer releases information
on a regular basis. Rule 16b-3(e)(1){ii) has been
modified to make it clear that aufms release is
sufficient, whether or not it results in actual
publication.

19 /d. An exercise of an option can be a taxable
event under the Internal Revenue Code. Many plans
permit option holders to surrender some of the stock
that would be received upon exercise to satisfy the
withholding tax requirement. This choice Is similar
to a cash settlement feature of an SAR and has been
treated as such. Sew, e.g., Morgan Stanley Group,
Inc. (June 22, 1900). This interpretation has been
codified in the rule.

214 Staff interpretive letters issued under the
former rules inconsistent with this position may not
be relied upon for transactions occurring after the
effective date of the new rules. See, o8, Worner-
Lambert Co. {Feb. 6, 1990) (cash component added
to restricted stock immediately prior to change of
control treated as an SAR without new six month
holding period requirement).

F. Cancellations, Expirations,
Surrenders, and Qualified Domestic
Relations Orders :

Historically, Rule 16b-3 has provided
an exemption for specified dispositions
of plan securities, including
cancellations and expirations. The
proposals provided similar exemptiong.
The reproposals added a condition for
exemption that the cancellation,
expiration, or surrender must not be

"accompanied by the receipt of

consideration. Concern was expressed
that a cancellation of an option
accompanied by a grant of a new option
would not be exempt. As a result, the
Rule adopted today provides a specific
exemption for cancellations attendant
on grants of replacement options.%15
Additionally, an exemption fora -
disposition of plan securities pursuant to
a qualified domestic relation order has
been added.21¢

G. Distributions From a Plan

The rule adopted today makes it clear
that the exemption for distributions
applies to participant-directed plans as
well as distributions from grant or
award plans if the conditions of the rule
are satisfied.2!? Since securities are
deemed purchased when acquired under
the plan, distributions from a plan
simply represent a change from indirect
to direct ownership. Thus, it is
appropriate to apply the exemption to
distributions from either type of plan.s18
The exemption applies only to
distributions of equity securities, not
cash payments in lieu of the equity
security. If, for example, the insider
surrenders 500 shares of stock in his or
her account to the issuer for cash, the
receipt of cash would be deemed a sale
of the 500 shares for purposes ofisection
18. 210

V. Other Rules

A. Pro Rata Rights, Stock Splits and
Stock Dividends

In response to comment received, the
reproposed rule exempting the pro rata

218 Rule 168b-3(f)(1). Cancellations without value
received are no longer addressed in Ruls 16b-3
because they are exempt under the general
derivative securities rule, Rule 16b--6{d).

81¢ Rule 16b-3(f)(3).

217 Rule 18b-3(g).

218 The reproposed requirement that past
acquisitions be reported prior to or
contemporaneously with the distribution has been
deleted as unnecessary.

219 Cash distributions from a plan fund or
account unrelated to equity securities of the lssuer
are-not subject to section 16. Thus, if an insider
withdraws cash from his or her interest in the plan’s
money market fund, this event would be neither a
purchase nor a sale for purposes of section 16.




grant of subscription rights has been
modified to include an exemption for the
acquisition of pro rata grants of rights to
all holders of a class of equity securities
registered under section 12 of the
Exchange Act.220 As commenters
pointed out, there is no reason under
section 16 to distinguish subscription
rights from other rights, such as a
repurchase right or “poison pill,” that
are awarded pro rata to all holders of
the underlying equity security registered
under section 12, since the opportunity
for the abuse addressed by section 16 is
limited where all shareholders are
treated equally. When subscription or
similar rights are exercised, the
transaction is treated as the exercise of
a derivative security and is reported
accordingly.321
The rules as proposed would have
exempted stock splits and stock
dividends from section 18(b) but would
have required the transaction to be
reported on Form 5. The Commission
has concluded that neither section 16
reporting nor short-swing liability
should apply to stock splits, stock
dividends, or grants of rights where the
grants are provided pro rata to all
security holders, as these are non-
discretionary transactions, and do not
present the opportunity for abuse
intended to be addressed by section 16.
Information regarding stock splits and
-stock dividends is readily available to
the public through issuer press releases
-and periodic Commission filings.
Accordingly, the exemption provides
both a reporting and short-swing profit
recovery exemption for pro rata awards
such as subscription rights or
shareholder rights, as well as changes in
the number of equity securities owned
pursuant to pro rata stock splits and
stock dividends. Should the holdings of
an insider change as a result of such
events, the insider may note the reason
for the change in the space provided on
the Form 4 or Form 5.323

B, Canadian Issuers

The reproposals contained an
exemption for reporting persons of
Canadian issuers. The Commission has
determined not to adopt the exemption
at this time, The matter will be
considered in connection with the

£20 Rule 16a-9. This rule replaces proposed Rules

= 16b~2 and 16b-10.

1 w:mfnn deletion of the separate Rule 16b-2
exemption for subscription rights, reproposed Rule
16b-0 has been renumbered Rule 16b-2.

#22 The sams is true if the exercise price or
amount of shares underlying a derivative security
;im.sbalfed as a result of a stock split or stock

viden

Commission’s proposed
multijurisdictional disclosure system,223

C. Owner of Any Security of the Issuer

The Commission continues to believe
that a shareholder does not lose
standing to sue under section 16{b) by
virtue of the fact that, as a result of a
business combination transaction, the
shareholder i8 divested of ownership of
shares in the company in whose
securities the short-swing profits are
alleged to have been made.*3* However,
in light of the fact that the Supreme
Court has granted certiorari in the case
of Mendell v. Gollust, the Commission
has determined not to adopt the
proposed definition of “owner of any
security of the issuer” 32¢ at this time.

D. Section 16({d)—Market Makers

The Commission also has determined
not to adopt proposed Rule 16d-1 at this
time. Prior interpretations and no-action
letters under section 18(d) remain in
effect. .

In addition, questions have been
raised concerning the applicability of
section 16(d) to transactions on a
national securities exchange that are
incident to over-the-counter market
making activities. Persons making a
market on a national securities .
exchange are not eligible for the section
16(d) exemption. However, section 16{d)
has been interpreted by the staff to
exempt purchases and sales of closed-
end fund shares by an affiliated market
maker for its trading account even
though the shares may be purchased on
a national securities exchange, if the
transactions occur in the ordinary
course of business for the purpose of
maintaining a foreign over-the-counter
market for the securities and the
purchases and sales are in response to
actual or anticipated demand of its
customers in the foreign market.#2¢ This

823 feo Release No. 33-8878 (Oct. 22, 1980) (55 FR
46268, '

234 Spe Brief for the Securities and Exchange
Commission, Amicus Curice, Mende!l v. Gollust,
909 F.2d 724 (2d Cir. 1900), cer? granted, 50 U.SLW.
3460 (U.8. Jan. 7, 1881) {No. 90-859).

328 Proposed Rule 16a-1(b), reproposed Rule 162~
1(g).

328 Spe Nomura Securities Co., Ltd. (November 1,
1960). In C.R.A. Realty v. Tri-South Investments, 738
F.2d 73 {2d Cir. 1984), the court held that
transactions in the underlying common stock, which

was listed on a national securities exchange, were

exempt under section 16{d) where the transactions
were incidental to the maintenance of an over-the-
counter market in debentures convertible into the
common stock. In this cese, the convertible
debentures were traded over-the-counter while the
underlying common stock was listed on a national
securities exchange,

interpretation is extended to
transactions, even those made on a
national securities exchange, that are
incident to the establishment or
maintenance of a domestic or foreign
over-the-counter market, provided that
the transactions are in the ordinary
course of the dealer’s business in
providing liquidity in the over-the-
counter market and the securities
purchased on a national securities
exchange are held in the dealer’s trading
account to be used solely for providing -
liquidity and not for investment.

V1. Compliance With Section 16(a)

A. Delinquent Reporting Under Section
16(a) -

Compliance with section 16{(a)’
continues to be a problem,327 despite
publicly expressed Commission concern,
continued enforcement actions against
delinquent filers, and recent legislation
that permits the Commission to seek
fines for section 16(a) violations.?38
Although the percentage of
delinquencies has decreased in the past
two years, it continues to be’

unacceptably high.

' B. Item 405 of Regulation S-K

To address the non-compliance
problem, Item 405 of Regulation S-K
adopted today requires a registrant 239
to disclose in proxy and information
statements, Form 10-K reports, and
Form N-SAR reports information - -
regarding delinquent section 16 filings
by insiders.239 A registrant must
identify by name its insiders who,
during the fiscal year, reported
transactions late or failed to file
required reports, and must disclose the
number of delinquent filings and

237 During calendar year 1968, approximately 37
percent of reportable market transactions wers filed
more than three days iate. For calendar year 1960
the delinquency rate was 36 percent. For the firat
ten months of calendar year 1990, the rate was 21

. percent. Thess figures do not take into account

required Forms 3 and 4 that never have been filed.
See also section VIILA of both the Proposing and
Reproposing Releases,

338 “Securities Enforcement Remedies and Penny
Stock Reform Act of 1890," S. 647, Public Law 100~
429.

229 Registrants having a class of equity securities
registered pursuant to section 12 of the Exchange

. Act, closed-end investment companies registered

under the Investment Company Act, and holding
companies registered under the Public Utility
Holding Company Act of 1935 are subject to Item -
405. '

230 ftom 405(a). Such disclosure will be required
in definitive proxy or information statements and

. will not create a separate obligation to file

reliminary proxy or information statements. This
gisclomn hp:qw in part Il of Form 10-K, or
may be incorporated by reference from the
definitive proxy or information statement as
required by Form 10-K.
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transactions for each such insider. It is
not necessary to disclose the details of
the late reported transactions. Upon
further consideration, the Commission
has determined not to adopt the
proposal to require registrants to
disclose their procedures to assist
insiders with their section 16(a)
compliance, since such a requirement
would not likely result in disclosure
useful to shareholders.
. Item 405 requires a registrant to
disclose any known late filing or failure
by an insider to file a report required by
section 16(a).231 As stated in the
proposing releases, a registrant will not
be liable for incorrect disclosures
pursuant to Item 405 if the information
reported is consistent with the
information disclosed on the Forms 3, 4
and 5 or amendments sent to the
registrant by the insider pursuant to
Rule 16a-3(e). A registrant does not
have an:obligation under Item 405 to
research or make inquiry regarding
delinquent section 16(a) filings. Any
form received by the registrant within
three calendar days of the required filing
date may be presumed to have been
filed with the Commission on a timely
basis.232 An issuer may rely on a
written representation from the insider
that no Form 5 filing is required.233 The
Item has been revised to make it clear
that, while the registrant must retain the
written representation for two years,
failure to do so does not violate the
Commission rules, but simply removes
the safe harbor protection for
responsibility for incorrect disclosure.
If a particular transaction or holding
has not been reported, the insider
should amend the original filing or make
a new filing to report the transaction.234
The transaction reported in an untimely
- manner would be disclosed pursuant to
Item 405 for the fiscal year in which the
report was filed, even if the transaction
related to and should have been
reported in a prior fiscal year.235
Delinquent filings reported prior to the
effective date of the new rules are not
required to be disclosed pursuant to
Item 405. Although not disclosed in the
proxy statement, such delinquencies
nonetheless are violations of section
16(a). On or after the effective date of

%31 A known failure to file would include, but not
be limited to, a failure to file a Form 9, whichis -
required of all insiders, and a failure to file a Form 5
in the absence of a written representation by the
insider that no such filing is required.

282 Jtem 405(b)(1).

299 Item 405(b)(2).

334 For a discussion of the insider's duty to
review past transactions to ascertain whether all
required reports have been filed, soe section I1.C.2,

. supra.

23% See Note to Item 405(a),
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the new rules, if a registrant receives a
Form 3, 4, or 5 during the fiscal year
reporting holdings or transactions that
were required to have been reported at
an earlier date, disclosure of delinquent
filers under Item 405 would be required.

To assist the Commission and
shareholders in identifying those
registrants disclosing delinquent filings
or transactions by insiders, the cover
page of Form 10-K has been amended.
Registrants will check the designated -
space on the cover page if disclosure of
delinquent filers pursuant to Item 405 is
not contained in the Form and will not
be contained in the proxy or information
statement incorporated by reference. If
at the time of filing the Form 10-K the
registrant does not yet know whether
such disclosure will be contained in the
proxy or information statement or the
Form 10-K amendment containing the
part HI information, the box should not
be checked. If the box is not checked,
this will not be taken as a statement that
there will be Item 405 disclosure of
delinquent filers, but rather that the
registrant may not have the requisite
knowledge at the time the Form 10-K is
filed, 236

VII. Transition to New System

A. General Application

All of the rules adopted today, except
for Rule 16b-3, Item 405 of Regulation S~
K, and, in certain cases, Rule 16b-6(b)
become effective May 1, 1991 (“effective
date”). As discussed below, a phase-in
period until September 1, 1992 is '
provided for employee benefit plans.
Disclosure of delinquent filers under
Item 405 will be required for registrants
whose fiscal year ends on or after
November 1, 1991. In general, the Rule
168b-6(b) exemption for specified option
exercises is effective May 1, 1991,
subject to a six month holding period
requirement as discussed below.

There is no “grandfathering” of the
former rules. Thus, no benefit plan or
reporting person will be entitled to rely
on the former rules once the new rules
are phased in, except as to reporting and
transactions conducted prior to the
effective date of the new rules. Staff
interpretations inconsistent with the
new rules may not be relied upon for
transactions occurring after the effective
date of the rules and the related phase-
in schedule.

The new rules affect the application of
section 16 to various persons. Those

subject to section 16 under the new rules’

will be required to file a Form 3 by the
later of May 1, 1991, or 10 days after
becoming an officer, director or ten

33¢ See the Instruction to Item 10 of Form 10-K.

percent holder, if they have not already

.filed one under the former rules.

Transactions made prior to the effective
date by persons becoming insiders
solely as a result of the new rules would
not be reportable, or subject to short-
swing profit recovery.-Persons ceasing
to be insiders as a result of the new A
rules should file a Form 4 by May 1, 1991.
(or, in the case of transactions
conducted in April 1991, by May 10,
1991) disclosing all reportable
transactions prior to the effective date
that have not yet been reported.237
Unlike other situations where insider
status is terminated,23® those persons
ceasing to be insiders by operation of
the rules adopted today will have no
post-termination reporting obligations.

Transactions required to be reported
under the new rules, but not under the.
former rules, would be reportable as of
the effective date of the rules.23® Thus,
all transactions conducted on or after
May 1, 1991, would be reportable unless
exempt from reporting under the new
rules.

Transactions occurring prior to the
effective date that were exempt under
the former rules would continue to be
exempt from-the short-swing profit
recovery provisions of section 16(b),
even if such transaction would not be
exempt if made under the new rules,
However, transactions not exempt from
section 16(b) under the former rules that
are conducted prior to the effective date
would continue to be matchable with
non-exempt transactions conducted
after the effective date for short-swing
profit recovery purposes.

The new Forms 3, 4, and 5 should be
used for any filings after May 1, 1991.240
Form 5 must be filed within 45 days
after the registrant’s fiscal year-end
following the effective date of the new
rules, even where the year-end occurs a
short time after the effective date, to
reflect (1) transactions exempt from
section 16(b) that took place on or after
May 1, 1991 not previously reported, and
{2) holdings and transactions, whether
or not before the effective date, that
were required to be reported on a Form

237 The insider should use the old forms to report
these transactions and is encouraged to note on the

Form 4 that this is expected to be the final filing. For .

a discussion of the insider's duty to disclose
unreported transactions, see section 11.C.2, supra.

328 See section 11.A.2, supro.

239 For example, option grants pursuant to Rule
16b-3 and dividend reinvestment plan transactions
were not required to be reported under the former
rules, but must be reported on Form 5 under the new
rules. .

249 Copies of new forms can be requested from
the Commission's publications unit at (202) 272-7460
or (202) 272-7461.



3 or 4, but were not so reported by the
due date of the Form 5.

B. Derivative Securities

Derivative securities not previously
reported that were acquired under the
former rules should be reported on the.
first form otherwise required to be filed
after May 1. Holdings of derivative
securities should be reported regardless
of whether they are presently
exercisable or vested.?4? ~

The new exemption for exercises on
or after May 1 of options that are not
out-of-the-money 24¢ will apply to
options acquired under the former rules
" in the following manner. For options
acquired under a Rule 16b-3 plan, the
exemption is available if at least six
months elapses between the acquisition
of the option and the disposition of the
underlying securities. For other
derivative securities, the derivative
security must be held six months from
the date of acquisition and may not be
exercised during this time. If the insider
does not comply with the six month
holding period requirement, the newly
adopted exemption for the exercise
would not be available.

Staff interpretation under the former
rules will continue to apply to cash-only
instruments (e.g., phantom stock or
performance units) awarded prior to
May 1, 1991. On or after that date, an
award of a cash-only instrument will not
be deemed a derivative security under
Rule 18a-1(c) if the instrument has a
fixed date of redemption or its grant
complies with the disinterested
administration requirement of either

C. Employee Benefit Plans

While the new reporting rules under
section 16(a) concerning employee
benefit plan transactions become
effective on May 1, 1991 with the other
rules adopted today, the substantive
conditions of new Rule 16b-3 need not
be phased in until September 1, 1992.
Until this date, registrants may elect to
rely on the section 18{b) exemptions
contained in former Rules 16a-8(b), 16a-

" 8(g)(3), and 16b-3, and the staff

interpretations thereunder, not
otherwise vacated by the staff, or they
may conform their plans to new Rule
16b-3. The delayed phase-in period is to
provide ample time for registrants to
review the rule changes and amend their
plans accordingly.24* If registrants
delay phase-in of new Rule 18b-3, they
must continue to comply with the former
rules.

During the phase-in period, registrants
may not elect to comply with selected
provisions of either the former or new
rules. When a registrant chooses to
adopt a plan that complies with the new
rules or convert one of'its plans to the
new rules, all plans must be converted.
This will provide consistency of .
application of the new rules to insiders
of the registrant. The former rules may
not continue to be relied on by
registrants and insiders beyond
September 1, 1992,

Transactions under Rule 16b--3 must
be reported as provided by the new
rules during the phase-in period. Many -
insiders participating in employee plans
established in trust form, such as ERISA
plans, relied upon former Rule 16a-8 for
both a reporting and liability exemption
for intra-trust transactions. Insiders may

during the phase-in period for purposes
of section 16(b), but they will lose the
reporting exemption on May 1, 1991
since only the substantive requirements
for the exemption from section 16(b) are
to be phased in. Therefore, these
transactions, although exempt from
section 16(b), would be required to be
reported on Form 5 with other exempt
transactions.

D. Item 405 Disclosure of Delinquent
Reporting Persons

The Commission has determined to
permit registrants to delay Item 405
disclosure if the fiscal year ends before
November 1, 1991. These registrants
would include the required disclosure
for the partial year with the Item 405
disclosure for the next fiscal year. As a
result, some registrants may have up to
18 months of disclosure under Item 405
in their 1992 filing. Late reports filed
with the Commission before May 1, 1991
are not included in the issuer’s Item 405
disclosure obligation. In contrast, late
reports filed on or after that date are
included and must be disclosed by the
issuer, whether or not the transactions
to which the reports relate occurred in
an earlier fiscal year. Accordingly,
insiders filing reports late or reporting .
late transactions on or after May 1, 1991
will be identified in the proxy statement,
information statement, Form 10-X, or
Form N-SAR pursuant to Item 405 of
Regulation S-K, for fiscal years ending
on or after November 1, 1991. )

VII. Charts Comparing Former and New
Rules and Interpretations

A. The following chart lists the former
rules and how they will change under

former or adopted Rule 168b-3,242 continue to rely upon the former rule the new regulatory scheme.
. i
Former rule New nle Substantive changes

12h-2 None 'Deletad because X related to transactions occurring prior to November 1, 1967.

16a-1(a) 168-3{) ..c.cvuerercacnens Added a Form 5 requirement,

16a-1(b) ved 168-3(D) cevrrrcnreiverenens No change.

16a-1(c) voee] 162-3(0) ccceeroerreerrn.{ NO. Change,

16a-1(d) .{ 168-2(8) .c.roeeeo..]| Onlly persons who become subject to section 16 by the issuer's registration under section 12 will have pre-insider
transactions subject o section 18. i

18a~1(e). ...| No change.

16a-2(a). ...| For purposes of determining status as a ten percent holder, the rules use a 13(d) analysis. Exceptions are provided for

: customer accounts of institutions eligible to file a Schedule 13G.

16a-2(h) Deleted since it is not relevant whether a derivative security is presantly exercisable.

16a-3......corcerrrrnnnes 1 16a-1(a)(4)..ccccurennscc ] No change.

16a-4 18a-2(d) After the 12-month grace period for fiduciaries an estate or trust additionally is subject to section 16 if the trustee is an
Insider with & pecuniary interest in the trust corpus. Paragraphs (c) and {d) have been deleted. Since the issuer is not

. ] subject to section 18, () is unnecessary. Paragraph (d) was a typographical error. .
i6a-5 18a-5 No change.

- **! Former Rule 16a-6{a) (17 CFR 240.18a-8{a))
provided that options were not reportable until they
became exercisable. This exemption has been
deleted, :

242 Rule 16b-6{b). )

*42 The 16 month phase-in period for employee
benefit plans discussed in section C below will
apply to plans awarding cash-only derivative

securities, except that a decision to use the adopted
rule for cash-only derivative securities will not
trigger a requirement to conform all other plans of
the issuer. :

244 Plan amendments designed to conform with
the rules adopted today are not deemed material
and need not satisfy the shareholder approval
requirement of Rule 16b-9. It should be noted that

the staff of the Division of Corporation Finance
intends to issue shortly an interpretive release
regarding the sharcholder approval requirement.
Further, where a plan amendment is submitted for
shareholder approval, whether or not such
amendment is for the purpose of conforming a plan
to the new rules, the proposal will no longer trigger
a requirement to file the proxy or information
statement in preliminary form.
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New rule Substantive changes
16a-1(c), 16a-4....... Deleted and replaced by general rules regarding derivative securities.
16a-3(d) ........ ...| No change.
16a-1(a)(2), 1 1. Ingider trustee with pecuniary interest and investment control subjecm trust to section 16.
1(a)(5), 16a-8. 2. Beneficiary or settior directed transactions are not attributed to trust.
3. Deletion of 20 percent trust exemption of former Rule 16a-8(b) (but see new Rule 16b-3(d)).
4. Trustea no longer may report in.place of the beneficiaries.
5. Remainder interests are exciuded only where remainder holders do not exercise investment control.
6. Deletion of exclusion for pension or retirement plans (but see new Rule 16b-3(d)(2)) and business trusts with over 26
bengficiasies.
7. Definiton of “immediate family” expanded to inciude grandchildren, grandparents, siblings, in-laws, and adoptive
relationships. Moved to Rule 16a-1(e).
168=9....cocvrersrsnenans 16a-6, 16b-5........... Bona fide gifts exempt from section 16(b), as well as transfers pursuant to the laws of descent.
16a-10 16a-10. No change. ) .
16a-11 16b-2 Exemption from section 16(b) only.
16b~1ccrrircrenrrenesnned] 16D=1(8) conerrerensssrnsee Expanded exemption for investment companies fransactions exempted by rule under section 17(a) of the lnvestmenl
. Company Act.
16b-2 16a-7 Distributions and related transactions are not reported and equal participation requirement delsted.
16b-3 16b-3 1. The disinterested administration requirement has besn modified by requiing a committee of two or more disinterested”
directors to make grants and awards. The alternative to disinterested administration for automatic plans has been
strengthened to permit no discretion by interested persons. .
2. Deletion of paragraph (c) plan limitations.
3. Addition of transferability restriction exception for qualifed domestic relations.
4. Deletion of the definition of “‘exercise of an option.”
5. Six-month holding period for many transactions.
8. Specific exemption for participant-directed transactions.
7. Exemption for distributions from a plan.
16b4...onrrecrarnenenns} 16b=1(D) ..c.ccverivrnnnnnnd No change.
16b-5 16b—4 No change.
16b-8 None
16b-7 16b-7 No change. . .
16b-8 16b-8 No change. .
16b=9....crvmccrnerearaacnns 16b-6(D) ...creeeeeeernnnce Conversions exempt from section 16(b) without need to satisfy the conditions of Rule 16b-9.
16b-10.. covesns] 16D=1(C) seuivarsossesmeases} No change. :
16b-11 16a-9 Exemption for acquisition rather than disposition of subscription rights and other pro rata rights. Exemption from reporting
as weil. Exemption for stock splits and dividends added.
16¢c-1 16¢~1 No change.
16c-2 18¢c-2 Deletion of the equal participation requirement.
16¢-3 16¢-3 No change.
160-1 16e-1 No change.
30f-1 (Investment | 301-1........ ...l NO Change.
company act).
B.The following chart lists the new new rule is derived, and a summary of . -
rules, the former rule from which the the new rule’s content.
New rule Former rule Summary of new rule
16a-1(a) ..ccccnrerrenees] | 16a-2, 16a-3 - Beneficial ownership. Two tier analw}sas of ownership. Section 13(d) determines 10% holder. For other purposes, pecuniary
) 16a-8(f), (g). interest determines ownership, Indirect pecuniary interests and exclusions from beneficial ownership identified.
16a~-1(b) None Definition of call equivalent position as one that benefits from an increase in value of underlying security.
18a-~1(c) None Definition of derivative securities. Excludes pledges, pro rata merger rights, specified cash-only secunﬂes (phantom stock),
. broad-based products, and interests in employee benefit plans.
16a-1(d) None Definition of equity security of guch issuer. Includes any right related to equity security of the issuer.
168-1(0) ...ccesrerrirsenee.| 168-8(0) Definition of immediate family. 16a-1(f) None Definition of officer to include policy-making executives and principal financial
: and accounting officers of the issuer.
16a-1(g) None Definition of portiolio security.
18a-1(h) None Definition of put equivalent position as one that benefits from a decrease in value of underlying security.
168-2(a) ......cccornrnrns.| 168-1(d) Transactions by officers.and directors before issuer registers under section 12 are subject to saction 16.
16a-2(b).. 16a-1(e) Transactions by officers and directors are subject to saction 16 after termination of insider status.
16a-2(c) None Transaction creating status as a ten percent hoider is exempt from section 16,
16a-2(d) 16a-4 Transactions by certain fiduciaries exempt for 12 months.
168-3(8) ...cconcerurnnnee| 168=~1(8) General filing requirement.
16a-3(b) 16a-1(b) Additional Form 3 is not required under certain circumstances.
L1 (o e [ 1755 1) U Copies of forms filed with one exchange.
16a-3(d) 16a-7 One filing satisfies Exchange Act, ICA, and PUHCA.
18a-3(e) Nong...... Copies of all filings must be delivered to lssuer.
16a-3(f) None FormSmustbeﬂledwiﬂwlnﬁdayaaﬂerendoﬂssuersﬁscalyearunlessnotrmacﬁonsconductedandrepotﬂngts
current,
16a-3(g) None Spacifies the transactions that may be reported on Form 5.
16a-3(h) None Date on which a Form 3, 4, or 5 is deemed filed.
16a4......cuecmcsirienes] 1682(D) c.corerrrreronens] Derivative and underlying securities are the same class of securities. Specifies reporting of exercises and conversions.
16a-5 16a-5 Exemption for odd-iot dealers.
16a-8 16a-8(a) Deferred reporting for small purchases. Separate exemption for gifts contained in Rule 16b-5.
16a-7 16b-2 Distribution related transactions are not reported.
16a-8 16a-8 Trusts.
16a-9 16b-11 .| Exemption for stock splits. dividends, and grants of pro mta rights.
16a-10. 16a-10 An exemption from section 16(a) serves as an exemption from section 16(b).
* 16b-1(a) 16b-1 Investment companies.



New rule Summary of new rule

16b-1(b) Public utility holding companies.

18b-1(c) Railroad mergers.

16b-2 Dividend reinvestment plans.

16b-3 Employee benefit plans.

16b-3(a) ... .| General plan requirements for exemption.

16b-3(b) Shareholder approval requirement. )

16b-3(c) Grant and award transactions. Additional conditions for exemption.

18b-(d) Participant-directed transactions: Additional conditions for exemption.

16D=-3(8) .eerecensessirsse] 160-3(8) veucrvrrvensoneased SAR cash settiement conditions for exemption.

16b-3(f) 16b-3 Exemption for cancellations, expiration, surrenders and qualified domestic relations orders,

16b-3(g) None Exemption for plan distributions.

16b-4 16b-5 Exempﬁomlormdempﬁomofsewﬂﬁesouholdlngoompanymmnfwdisvlbuﬂonois_ecmitiesheld.

 [-: S TR [ [ 25 («) RURUR— Exemption for bona-fide gifts and transactions resulting from the laws of descent and distribution.

16b-6 None Derivative securities. :

16b-6(a) None Transactions in derivative securities equivalent to transactions in the underlying securities, -

16b-6(b) 16b-9 Exemption for exercises and conversions.

16b~6(c) None Formula for determining short-swing profit.

16b-6(d) None Expirations,

16b-7 16b-7 Non-substantive mergers or consolidations.

16b-8 16b-8 Voting trusts.

16¢-1 16¢-1 Exemption for broker transactions. -

16¢c-2 16¢c-2 Exemption for when-issued securities dispositions,

1604 None Exemption for “net long" derivative security position.

16e-1 16e-1 Arbitrage transactions.

301-1 30f-1 Applicability of section 16 to investment companies.

item 405 of NORB «eceerremsssssssnossnes | Requirement to disclose delinquent reporting persons.

Regulation S-K. v
C. The following chart notes the effect  under Release 34-18114 (Sept. 24, 1981) modified substantively by the new rules.
of the new rules upon the Division of (46 FR 48147). Listed below are the Answers not listed here remain the

Corporation Finance's interpretations . questions where the answers have been ~ same under the new rules.

Question No. Effect of the new rules

1{@) creerrersrcaseassasersssiramsorasns Thesepemonsareofﬁoemﬁ&eypeﬁmmpoﬁcymaﬂngmncﬁommtmnmmimiﬁeant

b [ JOO— ”HMMammmawmmmmmmmmmmmmmmamm.

5 There(snowatwo-ﬁefanalyslsofbeneﬁclalownershlpundefnule163-1(&):onelorpupomddetemmwmmeupersonisaten
percent holder subject to section 1eammeom.mmmwwmwmtmmmuwmwmwmmcmm
securities reported. : - -

Mr. Smith would report the foundation’s holdings only if he had a pecuniary interest (which is unfikely in this case). In addition, if Mr. Smith
sharedorexercisedlnvestmenteontrolandheorumembefdmsﬁnmedlato_mmwhad.powriafymefestmuamlonulewa—

i 8(a)(1)mmechaﬂmbbwsiwmmnbemmmhsmmm.5mim&mmm

9 Theanalysis’lsnowmesameforpubucandmnpubﬁceanpanieswmmtowmsafowbamwidedmnubma-ﬂa)(z)(ﬁ).

10 oo FODtROtE 25 would change. If the person with the power to revoke is the settior, whoever has investment control reports. Rule 16a-8(b)(4).

17 1 eeererereessressessnenremneneneed] S1OCK diidends are no longer reportable events, pursuant to Rule 16a-9.’

B2 rereeemmemienenennees] RUIG 168-1(C)(3) addresses cash-only SARs. Where the timing of exercise of a cash-only SAR Is within the control of the hoider and the
award of the SAR does not comply with Rule 16b-9.ﬁe$ARmaybqadeﬂvaﬂvqseaﬂtymbbctbsecﬁon1&ThegdemSAﬁmt
;x«np'te:nderz:zwa-ﬂc)(a)Isdeemedapurchase.Th'eexerdseoﬂheSAFlMmd(hveabduasmekopﬁonmmeiptofcash

treated as a sale. -

< l..astsemenoeistruenolonger.Aholderofoonveniblesecuriﬁeewomdnotbeeomn'tenpementholdefunlmheorshewould
beneficially own over ten percent of the underlying equity securities if converted. .

E< 2 U Onlypersonswhoareakeadyofﬁoersordkecmandbooomowb}ectmucﬁon1Gsole|yaslresullofmoissmr‘uegistraﬁonofoqwty
securities under section 12 are required to report transactions that may have occurred prior to becoming subject to section 16.-(See
Question 34.) .

G740 i TO dotermine what constitutes 10% of a class of equity securities, the rules under section 13(d) would apply. A class of section 12 voting

.....| Answer remains the same although definition has changed, by adding persons such as

8061 ..cuvseererosesssrsasesssisnad
B2-63 icnerererersarensensernesass
) .................................: i the insider trustee, or a member of the trusteo’s immediate family, has a pecu
to section 16. See Rule 18a-8(a)(1)(i).

...| Answer remains the same, except an option awarded under Rul
.] Answer remains the same although former Rule 16a-6 was deleted.

preferred stock is deemed a separate class of equity securities. ‘ R )
Nmoughformernule16&-4(0)hasbeendelated.wansacﬁonsbym_bsueraranotsubjocttosecﬁonwsmoemeissuerlsmebeneﬂclary
of the short-swing profit provision. Thus, no exemption is necessary.

. mSARmd’opﬁonmewpombl&mnHMpmenuyu&dsaNe:Tranmﬂomexenmodmd«Ruh16b-3mreponableonr-‘orm5.

Otcoume.HadeﬁvaﬁveeocumylsnMexefdsaMemnwday&wmmMmmmaﬂwsewmymmmﬁcbﬂy
owned for purposes of determining 10% beneficial owner status under Rules 16a-1(a)(1) and 13d-3. ’
The acquisition of the right is reported at grant,
TheanswermmalmmsameexceptmatmetransacﬁonscouldbereportedonFormS.lloxemptunder-Huiewb-a;
‘TheexerdsoofmeoptionwouldbomponednolatermanmeﬂMFomdornextFonnStoquredwbeﬁbd.
le 16b-3 would be reported on Form 5, rather than not being reported.

Standardized options are required to be reported under Rule 16a-4.
deemed a derivative secwity because of its cash-only nature
grandparents and- grandchildren. Seo Rule 168a-1(e):

revoke the trust, so the settior is not the

The acquisition of the performance units must be reported unless it is not
under Rute 16a-1(c)(3).

The officer has a pecuniary interest in the trust.
M%wremwememawmmmapmwaldmmmmsbmtﬂnmw
bene owner. :
The 20 percent exemption of former Rule16a-8(b) has been deleted. However, intra-plan transactions may be exempt under Rule 16b-3(d).
Distributions of securities from any benefit plans are exempt pursuant to Rule 16b-3(g).- : '
Since a distribution is exempt from section 16(b), it is reportable on Form 5. : .
nhrylmmmmmmmommmsumm
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Effact of the new rules

122 o]

9e000nretaciarsensonsrsecsesrensasas]

.| The letters

Former Rule 16a-8(d) has been deleted. Each beneficlary must report his or her beneticial

ownership, subject to Rule 16a-8).
Former Rule 16a-8(g)(3) has been deleted in favor of Rule 16b-3(d). The answer remains the same although the analysis

changes.

.| Former Rule 16a-8(g)(4) has been deleted. Business trusts are treated s cosporations.

| Substitute $10,000 for $3,000. Gift transactions are exempted separatoly.

.| Bona fide gifts are exempt under Rule 16b-5, ) .

. DRIP acquisitions ere exempt pursuant to Rule 16b-2 and are reported on Form 6.

.| The “equzt participation requirament” of the Rule has been delated.

-| There are three provisions, rather than one, in Rule 16b-3 that exempt specified dispositions. See Rule 16h-3¢f).
.| Vacated. The acquisition of securities

.| Performance share plans are treated as stock appreciation rights. i they satisfy the conditions of Rule 16a~1(ci3), they are not deemed

upon the exercise of an option generally is exempt under Ride 16b-6(b).

derivedive securities.
(b) The 5AR is treated as a stock option and the exercise is exempt under Rute 16b-8{b) :
{c) The "M"Mh%pkn(amﬁmdzamm“wmmmmmmbm
{d) nemamhmammummnbnammmmmmmmmVesﬁng iods do not
change the analysis. . )
(e)Hmeexetciseptbelsﬁxed.wchaspwvabe.meﬁglﬂsadeesecuky.Theedeﬁwﬁghtbmmmd«MtW).
It the exercise price is floating, such as ten percent of market vakm, the tight Is not ¥eated as a derivative security untl the price is
Getermined, usually at exercise.

i Therlgmtodefermoelptofcashorsecurities-doesnotaeateédeﬁvaﬂvesemitywhemmwderdoesnothaveachdcebemmh

or securities. Even though receipt of the securities are deferred, they are deemed acquived under section 18 when they are awarded.
Situations (a} and (b) do not create a derivative securily. Situation (c) is a transaction gubject to section 16(b), unless exompt unger Rute
16b-3(d){1)(i). .
Option exercises are exempt. The shares received from the exercise may be sold, bu? are matchable with purchases made within six
months of the sale.
The interpretation was reversad by staff letters to Aon, Hargrave, Devans & Doyle (lan. 7, 1982) and Debavoise & Pimpton tJen. 7,
1882). The interpretations set forth In the cited letters would not be changed. .
Theillustra‘tedpiandoesmtsaﬁsfymedskmwdmﬁonwmwnthm.nmybomundefRuhmba(cn.

--| The transaction must comply with Rule 16b-3(d) to be exempt since plan participants may exerciss investment discretion.

if the grant of options is subject to discretion of a third party, the reciplent is not disinterested. llustration (2) changes because disinterested
status is contingent on participation, rather than eligibility to participate.

Either the plan must be administered by a committes where all committee members are disinterested or awards are made automaticalty
under & formula, or a combination of both. ] :

-...| Former Rule 16b-3(c) has been deloted.
.[ A one person plan is efigible for exemption.

Each exampile meets the requirement of Rule 16b-3(a)(1).

.| Options may be transferred pursuant to a qualified domestic relations order.

Exercisas of SARs for stock are exempt pursuant to Rule 16b-6(b).

| AcanceﬂaﬁonofstockopﬁonsmcashdoesnotneeessadlyequatetoaSAR.Acance"aﬂonforcashgenefaﬂyequateswasareotme

seeuritycaneelled.lﬂheoptionhasnocashcomponemandonelsaddednlsdeemedagmntofanSAR.requiringanewsixmonﬂt
holding period for exemption. }
wmgw"ammmmw.mmmmgmmmﬁmwmumpmma 115
lbwe).d\aﬂdnotboreﬁadwmfamumm&qeg. Gannett Ceo., inc. (Nov. 3, 1989); Firstar Cop. (June 23, 1989).
Only two disintorested administrators are required under the new rules.
d because Insiders effactively can choose between cash and stock by determining the date of exercise.

.4 Linitad rights with a cash componem are treated the same as SARs.

Swﬁﬂa%nmmmaumbeeashwwmmo'thewindowpetiodheomectbnwiﬁuctnngeofoontmlsnuaﬂonilme
followingeot%muem(1)Theabii1ylocashmuethewlnmamaﬂmiapmvwedinmeme)meSARsosemedm
mmmmummwmmmmmmmmmmmammaomhseme;amca)mcnme
hmahmamwmmmalbymmmnﬂmmmmmmmm&um
-of the control of the insiders. For tender cffers, the change of control is deemed t0 occur st consummation, rather than at anaouncement.
ummmummmremﬁonmym&nmwmmummmm, Lyphorned, Inc. (Nov. 28, 1989Y);
Hifton Hotels Corp. (Nov. 21, 1888); West Point-Peppétell, Inc. (avall. Oct. 28, 1887),

Exercises are

. exempt generally
| Rule 16b-6(c) has been deletod as no longer necessary.

pursuant to Rule 16bz6(b). ’

146-149.__ | Conversions ase axempt pursuart to Rule 160-6.

Grants of subscription rights are exempt pursuant to Rule 16a-9.

EX. Cost-Benefit Analysis

It appears to the Commission that,
while some additional costs to issuers
and insiders may result from the
comprehensive restructuring of the rules

. under section 186, such costs will be
outweighed by the savings to insiders
with respect to deferred reporting for
exempt transactions and increased
compliance with section 16(a) as a result
of Item 405, which will benefit issuers,
shareholders, and investors.

X. Availability of Final Regulatory
Flexibility Analysis

In accordance with the Regulatory
Flexibility Act, 5 U.S.C. 604, the
Commission has prepared a Final
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Regulatory Flexibility Analysis with
regard to proposed amendments to
Rules 16a-1, 16a~2, 16a~3, 16a—4, 16a-5,
16a-8, 16a-7, 16a-8, 16a-9, 16a-10, 16a—
11, 16b-1, 16b-2, 16b-3, 16b—4, 16b-5,
16b-6, 16b-7, 16b-8, 16b-9, 16b-10, 16b-
11, 16¢-1, 16¢-2, 16c-3, Schedule 14A,
Forms 10-K, 3, and 4, the addition of a
new Form 5, Rule 16¢c-4, and the deletion
of Rule 12h-2 under the Exchange Act,
as well as the addition of a new Item
405 to Regulation S-K. Also a subject of
this analysis is a proposed amendment
to Rule 30f-1 and Form N-SAR under
the Investment Company Act of 1940. A
corresponding Initial Regulatory
Flexibility Analysis was prepared and a
summary of that analysis was incleded

in the proposing release. A summary of
the revised corresponding Initial
Regulatory Flexibility Analysis was
included in the reproposing release.
Members of the public who wish to
obtain a copy of the Final Regulatory
Flexibility Analysis should contact
Brian J. Lane or Richard P. Konrath,
Office of Disclosure Policy, Division of
Corporation Finance, Securities and
Exchange Commission, 450 Fifth Street,
NW., Washington, DC 20549.

XT. Request for Comment

Any interested person wishing to
submit written comments on the exit
box requirement on Form 4 and Forme 5 -
are requested to do so by March 31,



1991, Comments on this inquiry will be
considered by the Commission in
complying with its responsibilities under
section 23(a) of the Exchange Act.245

XII. Statutory Basis

The amendments to the proxy rules,
Form 10-K, Regulation 8-K, and the
section 16 rules are being adopted by
the Commission pursuant to Exchange
Act sections 3(a)(11),248 3(a)(12),247
3(b),248 9(b), 242 10(a),25° 12(h),25?
13(a),252 14,253 16, and 23(a). The
amendments to Form N-SAR and Rule
30f-1 are being adopted pursuant to
Investment Company Act sections 30 254
and 38,255 Ag the section 16 rules relate
to the Investment Company Act and the
Public Utility Holding Company Act
they also are adopted pursuant to
Investment Company Act sections 30
and 38, and Public Utility Holding
Company Act Sections 17 256 and 20,257
respectively.

List of Subjects in 17 CFR Parts 229, 240,
249, 270, and 274

Reporting, recordkeeping
requirements, and securities.

XIIL Text of New Rules

In accordance with the foregoing, title
17, chapter II of the Code of Federal
Regulations is amended as follows:

PART 228—STANDARD
INSTRUCTIONS FOR FILING FORMS
UNDER SECURITIES ACT OF 1933,
SECURITIES EXCHANGE ACT OF 1934,
AND ENERGY POLICY AND
CONSERVATION ACT OF 1975—
REGULATION S-K

1. The authority citation for part 229 is
revised to read as follows:

Authority: 15 U.S.C. 77f, 77g, 77h, 77j, 77s,
77aa(25), 77aa(26), 77ddd, 77eee, 77828,
77hhh, 77iii, 77nnn, 77sss, 78¢, 78i, 78j, 78/,
78m, 78n, 780, 78p, 78w, 80a-8, 80a-29, 80a-30
and 80a~-37, unless otherwise noted.

2. New § 229.405 is added to subpart
229.400 to read as follows:

245 15 11.S,C. 78w(a) {1988).
248 15 U.S.C. 78c(a)(11) (1988).
247 15 U.8.C. 78c(a)(12) (1988).
248 15 [1.8.C. 78¢(b) (1988).

349 15 U.S.C. 78i(b) (1988).

250 15 U.S.C. 78j(a) (1988).

51 15 U.S.C. 76l(h) {1988).

382 15 (J.5.C. 76m(a) (1988).
283 15 [J.5,C. 78n (1988).

254 15 U.S.C. 80a-29 (1988).
358 15 U.8.C. 80a-37 (1988}, -
286 15 [1.S.C. 79q (1988).

57 15 U.8.C. 79t (1988).

§220.405 (item 405) Compliance with
section 16(a) of the Exchange Act.

Every registrant having a class of
equity securities registered pursuant to
section 12 of the Exchange Act (15
U.S.C. 78)), every closed-end investment
company registered under the
Investment Company Act of 1840 (15
U.S.C. 80a-1 et seq.), and every holding
company registered pursuant to the
Public Utility Holding Company Act of
1935 (15 U.S.C. 79a et seq.) shall:

(a) Based solely upon a review of
Forms 3 (§ 249.103) and 4 (§ 249.104) and
amendments thereto furnished to the
registrant pursuant to § 240.16a-3(e)
during its most recent fiscal year and
Forms 5 and amendments thereto
(8 249.105) furnished to the registrant
with respect to its most recent fiscal
year, and any written representation
referred to in paragraph (b)(2)(i) of this
Item.

(1) Identify each person who, at any
time during the fiscal year, was a
director, officer, beneficial owner of
more than ten percent of any class of
equity securities of the registrant
registered pursuant to section 12 of the
Exchange Act, or any other person

‘subject to section 16 of the Exchange

Act with respect to the registrant
because of the requirements of section
30 of the Investment Company Act or
section 17 of the Public Utility Holding
Company Act (“reporting person') that
failed to file on a timely basis, as
disclosed in the above Forms, reports
required by section 16(a) of the
Exchange Act during the most recent
fiscal year or prior fiscal years.

(2) For each such person, set forth the
number of late reports, the number of
transactions that were not reported on a
timely basis, and any known failure to
file a required Form.

Note: The disclosure requirement is based
on a review of the forms submitted to the
registrant during and with respect to its most
recent fiscal year, as specified above.
Accordingly, a failure to file timely need only
be disclosed once. For example, if in the most
recently concluded fiscal year a reporting
person filed a Form 4 disclosing a transaction
that took place in the prior fiscal year, and
should have been reported in that year, the
registrant should disclose that late filing and
transaction pursuant to this Item 405 with
respect to the most recently concluded fiscal
year, but not in material filed with respect to
subsequent years.

(b) With respect to the disclosure
required by paragraph (a) of this Item:

(1) A form received by the registrant
within three calendar days of the
required filing date may be presumed to
have been filed with the Commission by
the required filing date.

(2) If the registrant (i) receives a
written representation from the
reporting person that no Form § is
required; and (ii) maintains the
representation for two years, making a
copy available to the Commission or its
staff upon request, the registrant need
not identify such reporting person
pursuant to paragraph (a) of this Item as
having failed to file a Form 5 with
respect to that fiscal year.

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

3. The authority citation for Part 240 is
reviged to read as follows:

Authority: 15 U.S.C. 77¢, 77d, 77s, 76¢, 78d.,
78i, 78, 781, 78m, 78n, 780, 78p, 788, 78w, 78x,
79q, 79t, 80a-29, 80a-37, unless otherwise -
noted. ' ’

4, The authority citations following
§8 240.16a-1 through 240.16a-10 are
removed. -

5. By amending § 240.3b-7 by revising
the following phrases in the fifth and
sixth lines to read as follows:

§ 240.3b-7 Definition of “executive
officer.”

* * * principal business unit,
division or function (such as sales,
administration, or finance), * * *

§ 240.12h-2 [Removed] _

6. Section 240.12h-2 is removed.

7. By revising Item 7(b) of § 240.14a—
101 to read as follows: -

§ 240.14a-101 Schedule 14A. Information
required In proxy statement.

* * * * *

Item 7. Directors and executive officers.
* * * * * )

(b} The information required by Items 401,
404 (a) and {c), and 405 of Regulation 5-K
(§ 229.401, § 229.404 and § 229.405 of this
chapter).
* * 0 x * *

8. Sections 240.16a-1 through 16a-10
are revised, and the undesignated center

heading preceding them is revised, as

follows, and § 240.16a-11 is removed:

Reports of Directors, Officers, and
Principal Shareholders

§ 240.16a-1 Delfinition of Terms.

Terms defined in this rule shall apply
solely to section 186 of the Act and the
rules thereunder. These terms shall not
be limited to section 16(a) of the Act but
also shall apply to all other subsections
under section 16 of the Act.

(a) The term beneficial owner shall
have the following applications:

{1) Solely for purposes of determining
whether a person is a beneficial owner
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of more than ten percent of any class of
equity securities registered pursuant to
. section 12 of the Act, the term
“beneficial owner” shall mean any
person who is deemed a beneficial
owner pursuant to section 13(d) of the
Act and the rules thereunder; provided,
however, that the following institutions
or persons shall not be deemed the
beneficial owner of securities of such
class held for the benefit of third parties
or in customer or fiduciary accounts in
the ordinary course of business {or in
the case of an employee benefit nlan
specified in paragraph {a){1}(vi) of this
section, of securities of such class
allocated to plan participants where
participants have voting power) as long
as such shares are acquired by such
institutions or persons without the
purpose or effect of changing or
influencing control of the issuer or
engaging in any arrangement subject to
Rule 13d-3(b} (§ 240.13d-3(b}):

(i) A broker or dealer registered under
Section 15 of the Act;

(i} A bank as defined in section
3(a)(6) of the Act;

* (iii) An insurance company as defined
in section 3{a)(19] of the Act;

(iv) An investment company
registered urider section 8 of the
Investment Company Act of 1940 {15
U.S.C. 80a-8);

(v) An investment adviser registered
under section 203 of the Investment
Advisers Acf of 1840 (15 U.S.C. 80b-3);

(vi) An employee benefit plan or a
pension fund which is subject to the
provisions of the Employee Retirement
Income Security Act of 1974, as
amended, 29 U.S.C. 1001 ef seq.
(“Employee Retirement Income Security
Act”), or an-endowment fund;

(vii) A parent holding company,
provided the aggregate amount held
directly by the parent, and directly and
indirecily by its subsidiaries that are not
persons specified in § 240.16a~1(a)(1} (i)
through (vi), does not exceed one
percent of the securities of the subject
class; and

(viii) A group, provided that all the
members are persons specified in
§ 240.18a-1(a)(1) (i) through (vii).

Note to paragraph (a). Pursuant to this
section, a person deemed a beneficial owner
of more than ten percent of any class of
equity securities registered under section 12
of the Act would file a Form 3 (§ 249.108), but
the securities holdings disclosed on Form 3,
and changes in beneficial ownership reported
on subsequent Forms 4 (§ 249.104) or 5
{§ 249.105), would be determined by the
definition of “beneficial owner” in paragraph
(a)(2) of this section.

(2) Othet than for purposes of
determining whether a person is a
beneficial owner of more than ten
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percent of any class of equity securities
registered under Section 12 of the Act,
the term beneficial owner shall mean
any person who, directly or indirectly,
through any contract, arrangement,
understanding, relationship or
otherwise, has or shares a direct or
indirect pecuniary interest in the equity
securities, subject to the following:

(i) The term pecuniary interest in any
class of equity securities shall mean the
opportunity, directly or indirectly, to
profit or share in any profit derived from
a transaction in the subject securities.

(ii) The term indirect pecuniary
interest in any class of equity securities
shall include, but not be limited to:

(A) Securities held by members of a
person’'s immediate family sharing the
same household;

(B} A general partner's proportionate
interest in the portfolio securities held
by a general or limited partnership. The
general partner's proportionate interest,
as evidenced by the partnership
agreement in effect at the time of the
transaction and the partnership’s most
recent financial statements, shall be the
greater of:

(1) The general partner’s share of the
partnership’s profits, including profits
attributed to any limited partnership
interests held by the general partner and
any other interests in profits that arise
from the purchase and sale of the
partnership’s portfolio securities; or

{2) The general partner's share of the
partnership capital account, including
the share attributable to any limited
partnership interest held by the general
partner, '

(C) A performance-related fee, other
than an asset-based fee, received by any
broker, dealer, bank, insurance
company, investment company,
investment adviger, investment
manager, trugtee or person or entity
performing a similar function; provided,
however, that no pecuniary interest
shall be present where:

(7} The performance-related fee,
regardless of when payable, is
caiculated based upon net capital gains
and/or net capital appreciation
generated from the portfolio or from the
fiduciary's overall performance over a
period of one year or more; and

(2} Equity securities of the issver do
not account for more than ten percent of
the market value of the portfolio. A right
to a nonperformance-related fee alone
shall not represent a pecuniary interest
in the securities;

(D) A person’s right to dividends that
is separated or separable from the
underlying securities. Otherwise, a right
to dividends alone shall not represent a
pecuniary interest in the securities;

(E} A person’s interest in securities
beld by a trust, as specified in § 240,162
8(b); and

(F} A person’s right to acquire equity
securities through the exercise or
conversion of any derivative security,
whether or not presently exercisable.

(iii) A shareholder shall not be
deemed to have a pecuniary interest in
the portfolio securities held by a
corporation or similar entity in which
the person owns securities if the ’
shareholder is not a controlling
shareholder of the entity and does not
have or share investment control aver -
the entity's portfolio.

(3) Where more than one person
subject to section 16 is deemed to be a
beneficial owner of the same equity
securities, all such persons must report
as beneficial owners of the securities. In
such cases, the amount of short-swing
prafit recoverable shall not be increased
above the amount recoverable if there
were only one beneficial owner.

{4) Any person filing a statement
pursuant to section 16(a) of the Act may
state that the filing shall not be deemed
an admission that such person is, for
purposes of section 16 of the Act or
otherwise, the beneficial owner of any
equity securities covered by the
statement. '

(5) The following interests are deemed
not to confer beneficial ownership for
purposes of section 16 of the Act:

(i) Interests in portfolio securities hald

vby any holding company registered

- under the Public Utility Holding

Company Act 0f 1935 (15 US.C. 79a et _ -
seq.); :

(ii) Interests in portfolio securities
held by any investment company
registered under the Investment
Company Act of 1940 (15 U.S.C. 80a~1 e/
seq.); and

(iii) Interests in securities comprising
part of a broad-based, publicly traded
market basket or index of stacks,
approved for trading by the appropriate
federal governmental authority.

(b) The term call equivalent position
shall mean a derivative security position
that increases in value as the value of
the uniderlying equity increases,
including, but not limited to, a long
convertible security, a long call option,
and a short put option position.

(c) The term derivative securities

- shall mean any option; warrant,

convertible security, stock appreciation
right, or similar right with an exercise or
conversion privilege at a price related to
an equity security, or similar securities
with a value derived from the value of
an equity security, but shall not include:

{1) Rights of a pledgee of securities to
sell the pledged securities,



(2) Rights of all holders of a class of
securities of an issuer to receive
securities pro rata, or obligations to
dispose of securities, as a result of a
merger, exchange offer, or consolidation
involving the issuer of the securities;

(3) Securities that may be redeemed or
exercised only for cash and do not -
permit the receipt of equity securities in
lieu of cash, if the securities either:

(i) Are awarded pursuant to an -
employee benefit plan satisfying the
provisions of § 240.16b-3(c); or

(ii) May be redeemed or exercised
only upon a fixed date or dates at least
six months after award, or upon death,
retirement, disability or termination of
employment;

{4} Interests in broad-based index
options, broad-based index futures, and
broad-based publicly traded market
baskets of stocks approved for trading
by the appropriate federal governmental
authority; ‘

{5) Interests or rights to participate in
employee benefit plans of the issuer; or

(6) Rights with an exercise or
conversion privilege at a price that is
not fixed.

(d) The term equity security of such
issuer shall mean any equity security or
derivative security relating to an issuer,
whether or not issued by that issuer.

(e) The term immediate family shall
mean any child, stepchild, grandchild,
parent, stepparent, grandparent, spouse,
sibling, mother-in-law, father-in-law,
son-in-law, daughter-in-law, brother-in-
law, or sister-in-law, and shall include
adoptive relationships.

(f) The term officer shall mean an
issuer’s president, principal financial
officer, or principal accounting officer
{or, if there is no such accounting officer,
the controller), any vice-president of the
issuer in charge of a principal busineas
unit, division or function (such as sales,
administration or finance), any other
officer who performs a policy-making
function, or any other person who
performs similar policy-making
functions for the issuer, Officers of the
issuer’s parent{s) or subsidiaries shall
be deemed officers of the issuer if they
perform such policy-making functions
for the issuer. In addition, when the
issuer is a limited partnership, officers
or employees of the general partner{s)
who perform policy-making functions for
the limited partnership are deemed
officers of the limited partnership. When
the issuer is a trust, officers or
employees of the trustee(s) who perform
policy-making functions for the trust are

.deemed officers of the trust.

Note: “Policy-making function” is not
intended to include policy-making functions
that are not significant, If pursuant to Item
401(b) of Regulation S-K (§ 229:401(b)) the

issuer identifies a person as an “executive
officer,” it is presumed that the Board of
Directors has made that judgment and that
the persons so identified are the officers for
purposes of Section 16 of the Act, as are such
other persons enumerated in this paragraph
{f) but not in Item 401(b).

(g) The term portfolio securities shall
mean all securities owned by an entity,
other than securities issued by the
entity. .

(k) The term put equivalent position
shall mean a derivative security position
that increases in value as the value of
the underlying equity decreases,
including, but not limited to, a long put
option and a short call option position.

§ 240.16a-2 Persons and transactions
subject to section 16.

Any person who is the beneficial
owner, directly or indirectly, of more
than ten percent of any class of equity
securities (“ten percent beneficial
owner'"') registered pursuant to section
12 of the Act, any director or officer of
the issuer of such securities, and any
person specified in section 17(a) of the
Public Utility Holding Copnpany Act of
1935 or section 30(f) of the Investment
Company Act of 1940,.{ncluding any
person specified in § 240.16a-8, shall be
subject to the provisions of section 16 of
the Act. The rules under section 16 of
the Act apply to any class of equity
securities of an issuer whether or not
registered under section 12 of the Act.
The rules under section 16 of the Act
also apply to non-equity securities as
provided by the Public Utility Holding
Company Act of 1935 and the
Investment Company Act of 1840. With
respect to transactions by persons
subject to section 18 of the Act:

(a) A transaction(s) carried out by a
director or officer in the six months prior

" to the director or officer becoming

subject to section 18 of the Act shall be
subject to section 16 of the Act and
reported on the first required Form 4
only if the transaction(s) occurred
within six months of the transaction
giving rise to the Form 4 filing obligation
and the director or officer became
subject to section 16 of the Agt solely as
a result of the issuer registering a class
of equity securities pursuant to section
12 of the Act.

(b) A transaction(s) following the
cessation of director or officer status
shall be subject to section 16 of the Act
only if executed within six months of a
trangaction that occurred while that
person was a director or officer.

(c) The transaction that regylts in a
ergon becoming a ten percent
aneficial owner is not subject to

section 16 of the Act unless the person
otherwise is subject to section 16-of the

- Act, A ten percent beneficial owner not

otherwise subject to section 16 of the
Act must report only those transactions
conducted while the beneficial owner of
more than ten percent of a class of
equity securities of the issuer registered
pursuant to section 12 of the Act.

{d)(1) Transactions by a person or
entity shall be exempt from the -
provisions of section 16 of the Act for
the 12 months following appointment
and qualification, to the extent such
person or entity is acting as:

(i) Executor or administrator of the
estate of a decedent;

(ii) Guardian or member of a
committee for an incompetent;

(iii) Receiver, trustee in bankruptcy,
assignee for the benefit of creditors,
conservator, liquidating agent, or other
similar person duly authorized by law to
administer the estate or assets of
another person; or

{iv) Fiduciary in a similar capacity.

(2) Transactions by such person or
entity acting in a capacity specified in
paragraph {d)(1) of this section after the
period specified in that paragraph shall
be subject to section 16 of the Act only
where the estate, trust or other entity is
a beneficial owner of more than ten
percent of any class of equity security
registered pursuant to section 12 of the
Act, or the fiduciary is a person
described in § 240.16a-8(a)(1)(ii).

§240.16a-3 Reporting transactions and
holdings.

(a) Initial statements of beneficial
ownership of equity securities required
by section 16{a) of the Act shall be filed
on Form 3. Statements of changes in
beneficial ownership required by that
section shall be filed on Form 4. Annual
statements shall be filed on Form 5. At
the election of the reporting person, any
transaction required to be reported on
Form 5 may be reported on an earlier
filed Form 4. All such statements shall
be prepared and filed in accordance
with the requirements of the applicable
form.

*(b) A person filing statements
pursuant to section 16{a) of the Act with
respect to any class of equity securities
registered pursuant to section 12 of the
Act need not file an additional
statement on Form 3: .

(1) When an additional class of equity
securities of the same issuer becomes
registered pursuant to section 12 of the
Actior |

{2) When such person assumes a
different or an additional relationship to
the same issuer (for example, when an
officer becomes a director). _

{c) Any issuer that has equity
securities listed on more than one
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national securitiey exchange may

- designate one exchange as the only

exchange with which reports pursuant
to section 16(a) of the Act need be filed.
Such designation shall be made in
writing and shall be filed with the
Commission and with each national
securities exchange on which any equity
security of the issuer is listed at the time
of such election. The reporting person’s
obligation to file reports with each
national securities exchange on which
any equity security of the issuer is listed
shall be satisfied by filing with the
exchange so designated.

(d) Any person required to file a
statement with respect to securities of a
sirgle issuer under both section 16(a) of
the Act and either section 17(a) of the -
Public Utility Holding Company Act of
1935 or section 30(f) of the Investment
Company Act of 1940 may file a single
statement containing the required
information, which will be deemed to be
filed under both Acts.

(e} Any person required to file a
statement under section 16{a) of the Act
shall, not later than the time the
statement is transmitted for filing with
the Commission, send or deliver a
duplicate to the person designated by
the issuer to receive such statements, or,
in the absence of such a designation, to
the issuer's corporate secretary.or
person performing equivalent functions.

(f){(1) A Form 5 shall be filed by every
person who at any time during the
issuer’s fiscal year was subject to
section 16 of the Act with respect to
such igsuer, except as provided in
paragraph (f)(2) of this section. The
Form shall be filed within 45 days after
the issuer’s fiscal year end, and shall
disclose the following holdings and
transactions not reported previously on
Forms 3, 4 or 5:

(i) All transactions during the most
recent fiscal year that were either
exempt from section 16(b) of the Actor -
constituted small acquisitions pursuant
to § 240.16a-6(a);

(ii) All holdings and transactions that
should have been reported during the
mo;t recent fiscal year, but were not;
an

(iii) With respect to the first Form §
requirement for a reporting person, all
holdings and transactions that should
have been reported in each of the
issuer's last two fiscal years but were
not, based on the reporting person’s
reasonable belief in good faith in the
completeness and accuracy of the
information. '

{2) Notwithstanding the above, no
Form § shall be required where all
transactions otherwise required to be
reported on the Form 5§ have been
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reported before the due date of the Form
5.

Note: Persons no longer subject to section
18 of the Act, but who were subject to the
Section at any time during the issuer's fiscal
year, must file a Form 5 unless paragraph
{£)(2) is satisfied. See also § 240.16a-2(b)
regarding the reporting obligations of persons
ceasing to be officers or directors.

(g) All transactions shall be reported
on Form 4, except as follows:

(1) Small acquisitions as specified in
§ 240.16a—6(a) shall be reported in the
manner specified by that section;

(2) Exercises and conversions of
derivative securities exempted pursuant
to § 240.16b-6(b) shall be reported in the
manner specified by § 240.16a-4; and

(3) Transactions that are exempted by
operation of any rule pursuant to section
16(b) of the Act, other than exercises
and conversions of derivative securities
exempted pursuant to § 240.16b-8(b),
shall be reported on either Form §, or, at
the option of the reporting person, Form
4, but in no event later than the due date
of the Form 5 with respect to the fiscal
year in which the transaction occurred.

(h) The date of filing with the
Commission shall be the date of receipt
by the Commission; Provided, however,
That a Form 3, 4, or 5 shall be deemed to
have been timely filed if the filing
person establishes that the Form had
been transmitted timely to a third party
company or governmental entity
providing delivery services in the
ordinary course of business, which
guaranteed delivery of the filing to the
Commission no later than the required
filing date.

§ 240.16a-4 Derlivative securities.

{a) For purposes of section 18 of the
Act, both derivative securities and the
underlying securities to which they
relate shall be deemed to be the same
class of equity securities, except that the
acquisition or disposition of any
derivative security shall be separately
reported. _

(b) The exercise or conversion of a
call equivalent position shall be
reported no later than the next Form 4
otherwise required or the Form 5 filed
with respect to the fiscal year in which
the transaction occurred, whichever is
earlier, and shall be treated for reporting
purposes as:

{1) A purchase of the underlying
security; and

{2) A closing of the derivative security
position.

(c) The exercise of a put equivalent
position shall be reported no later than
the next Form 4 otherwise required or
the Form 5 filed with respect to the
fiscal year in which the transaction

occurred, whichever is earlier, and shall
be treated for reporting purposes as:

(1) A sale of the underlying security;
and

(2) A closing of the derivative security
position. _

(d) If the next Form 4 otherwise
required or the Form 5 is due within
fewer than ten days after an exercise or
conversion, the exercise or conversion
may be reported on the next required
report.

Note:; Under § 240.16b-6(b), a purchase or
sale resulting from an exercise or conversion
of a derivative security generally is exempt
from section 16(b) of the Act.

§ 240.16a-5 Odd-lot dealers.

Transactions by an odd-lot dealer (a) '
in odd-lots as reasonably necessary to
carry on odd-lot transactions, or (b} in
round lots to offset odd-lot transactions
previously or simultaneously executed
or reasonably anticipated in the usual
course of business, shall be exempt from
the provisions of section 16(a) of the Act
with respect to participation by such
odd-lot dealer in such transaction.

§ 240.16a-6 Small acquisitions.

(a) Any acquisition of an equity
security not exceeding $10,000 in market
value, or of the right to acquire such
securities, shall be reported no later
than the next Form 4 otherwise required
or the Form 5 filed with respect to the
fiscal year in which the transaction”
occurred, whichever is earlier, subject to
the following conditions:

(1) Total acquisitions of securities of
the same class (including securities
underlying derivative securities) within
the prior six months do not exceed
$10,000 in market value; and !

(2) The person making the acquisition
does not within six months thereafter
make any disposition, other than by a
transaction exempt from section 16(b) of
the Act. .

(b) Should an acquisition no longer
qualify for the reporting deferral in
paragraph (a) of this section, all such
acquisitions that have not yet been
reported shall be reported on a Form 4
within ten days after the close of the
calendar month in which the conditions
of paragraph (a) of this section areno
longer met.

{c) If the next Form 4 otherwise
required or the Form 5 is due within
fewer than ten days after an acquisition
subject to the section, the acquisition
may be reported on the next required
report.
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§240.16a-7 Transactions effected in
connection with a distribution.

(a) Any purchase and sale, or sale and
purchase, of a security that is made in
connection with the distribution of a..
substantial block of securities shall be
exempt from the provisions of section
16(a) of the Act, to the extent specified
in this rule, subject to the following
conditions:

(1) The person effecting the
transaction is engaged in the business of
distributing securities and is -
participating in good faith, in the
ordinary course of such business, in the
disdtribution of such block of securities;
an

(2) The security involved in the
transaction is:

{i) Part of such block of securities and
is acquired by the person effecting the
transaction, with a view to distribution
thereof, from the issuer or other person
on whose behalf such securities are
being distributed or from a person who
is participating in good faith in the
distribution of such block of securities;
or .
(i) A security purchased in good faith
by or for the account of the person
effecting the transaction for the purpose
of stabilizing the market price of
securities of the class being distributed
or to cover an over-allotment or other
short position created in connection
with such distribution.

(b) Each person participating in the
transaction must qualify on an :
individual basis for an exemption
pursuant to this section.

§240.16a-8 Trusts,

(a) Persons subject to section 16.-—(1)
Trusts, A trust shall be subject to
section 18 of the Act with respect to
securities of the issuer if:

(i) The trust is a beneficial owner,
pursuant to § 240,16a-1(a)(1), of more
than ten percent of any class of equity
securities of the issuer registered
pursuant to section 12 of the Act (“ten
percent beneficial owner”}; or
. (ii) The trustee otherwise is subject to

section 16 of the Act and exercises or
shares investment control over the
issuer's securities held by the trust, and
either the trustee or a member of the
trustee’s immediate family has a
pecuniary interest in the issuer’s
securities held by the trust, except
where the trustee is:

(A) An entity or person that in the
ordinary course of business acts as
trustee, and is specified in § 240.16a~
1(a)(1) (i) through (viii); or

(B) An officer or director of the issuer
serving as trustee for the issuer's
employee benefit plan trust.

(2) Trustees, beneficiaries, and
settlors. In determining whether a
trustee, beneficiary, or settlor is a ten

percent beneficial owner with respect to

the issuer:
(i) Such persons shall be deemed the
beneficial owner of the issuer’s

securities held by the trust, to the extent

specified by § 240.16a-1(a)(1); and

(ii) Settlors shall be deemed the
beneficial owner of the issuer’s
securities held by the trust where they
have the power to revoke the trust
without the consent of another person.

(b) Trust holdings and transactions. If
the trust is subject to section 16 of the
Act, all holdings and transactions in the
issuer's securities held by the trust shall
be reported by the trustee on behalf of
the trust, and need not be reported by
other parties, except as follows:

(1) Trusts. The trust need not report
holdings and transactions in the issuer's
securities held by the trust in an
employee benefit plan subject to the -
Employee Retirement Income Security
Act over which no trustee exercises
investment control. .. *

(2) Trustees. If, as provided by
§ 240.16a-1(a)(2), a trustee subject to
section 16 of the Act has a pecuniary
interest in any holding or transaction in
the issuer's securities held by the trust,
such holding or transaction shall be
attributed to the trustee and shall be
reported by the trustee in the trustee’s
individual capacity, as well as on behalf
of the trust. With respect to performance
fees and holdings of the trustee's
immediate family, trustees shall be
deemed to have a pecuniary interest in
the trust holdings and transactions in
the following circumstances:

(i) A performance fee is received that
does not meet the proviso of § 240.18a-
1(a)(2)(ii)(C); or

(ii) At least one beneficiary of the
trust is a member of the trustee’s
immediate family. The pecuniary
interest of the immediate family
member(s) shall be attributed to and
reported by the trustee.

(3) Beneficiaries. A beneficiary
subject to section 16 of the Act shall
have or share reporting obligations with
respect to transactions in the issuer’s
securities held by the trust, if the
beneficiary is a beneficial owner of the
securities pursuant to § 240.18a~1(a)(2),
as follows:

(i) If a beneficiary shares investment
control with the trustee with respect to a
trust transaction, the transaction shall
be attributed to and reported by both
the beneficiary and the trust;

(ii) If a beneficiary has investment
contro] with respect to a trust
transaction without consultation with
the trustee, the transaction shall be

attributed to and reported by the
beneficiary only; and
(iii) In making a determination as to
whether a beneficiary is the beneficial
owner of the securities pursuant to
§ 240.16a-1{a)(2), beneficiaries shall be
deemed to have a pecuniary interest in
the issuer’s securities held by the trust
to the extent of their pro rata interest in
the trust where the trustee does not
exercise exclusive investment control.
{4) Settlors. If a settlor subject to

- section 16 of the Act reserves the right

to revoke the trust without the consent
of another person, the trust holdings and
transactions shall be attributed to and
reported by the settlor instead of the
trust; Provided, however, That if the
settlor does not exercise or share
investment control over the issuer's
securities held by the trust, the trust
holdings and transactions shall be
attributed to and reported by the trust
instead of the settlor.

(c) Remainder interests. Remainder
interests in a trust are deemed not to
confer beneficial ownership for
purposes of section 18 of the Act,

- provided that the persons with the

remainder interests have no power,
directly or indirectly, to exercise or
share investment control over the trust.

{d) A trust, trustee, beneficiary or
settlor becoming subject to section 16{a)
of the Act pursuant to this rule also shall
be subject to sections 16(b) and 18{c) of
the Act, -

§ 240.16a-9 - Stock splits, stock dividends,
and pro rata rights. '

The following shall be exempt from
section 18 of the Act:

(a) The increase or decrease in the
number of securities held as a result of a
stock split or stock dividend applying
equally to all securities of that class;
and

(b) The acquisition of rights, such as
shareholder or pre-emptive rights,
pursuant to a pro rata grant to all
holders of the same class of equity
securities registered under section 12 of
the Act.

Note: The exercise or sale of a pro rata
right shall be reported pursuant to § 240.16a—~
4 and the exercise shall be eligible for
exemption from section 16(b) of the Act
pursuant to § 240.18b-6(b).

§ 240.16a-10 Exemptions under section
16(a).

Except as provided in § 240.18a-8, any
transaction exempted from the
requirements of section 16(a) of the Act,
insofar as it is otherwise subject to the
provisions of section 16(b), shall be
likewise exempt from section 18(b) of
the Act.
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8. Sections 240.16b-1 through 16b-8
are revised, § § 240.16b-9 through 16b-11
are removed and the center heading is
republished as follows:

Exemption of Certain Transactions From
Section 16(b) '

§240.16b-1 Transactions approved by a
regulatory authority. ‘

{a) Any purchase and sale, or sale and
purchase, of a security shall be exempt
from section 16(b) of the Act, if the
transaction is effected by an investment
company registered under the
Investment Company Act of 1940 (15
U.S.C. 80a-1 et seq.) and both the
purchase and sale of such security have
been exempted from the provisions of
section 17(a) (15 U.S.C. 80a-17(a)) of the
Investment Company Act of 1940, by
rule or order of the Commission. )

(b) Any purchase and sale, or sale and
purchase, of a security shall be exempt
from the provisions of section 16(b) of
the Act if:

(1) The person effecting the
transaction is either a holding company
registered under the Public Utility
Holding Company Act of 1935 (15 U.S.C.
79a et seq.) or a subsidiary thereof; and

(2) Both the purchase and the sale of
the security have been approved or
permitted by the Commission pursuant
to the applicable provisions of that Act
and the rules and regulations
thereunder.

(c) Any acquisition of securities made
in exchange for other securities shall be
exempt from the provisions of section
18(b) of the Act if:

(1) The securities are acquired from
the issuer; : :

(2) The person acquiring the securities
is subject to one or more of the
provisions of part I of the Interstate
Commerce Act;

(3) (i) The person acquiring the
securities is subject to an order of, or
has accepted a condition imposed by,
the Interstate Commerce Commission in
connection with an approval of a
unification, merger or acquisition of
control pursuant to 49 U.S.C, 11343~
11347, requiring such person to dispose
of all securities of the same class as
those exchanged for the securities
acquired; and

(i) The issuance of the securities
acquired by such person has been
approved by the Interstate Commerce
Coglmission pursuant to 49 U.S.C. 11301;
an

(4) (i) The person acquiring voting
equity securities has transferred all
voting rights on an unrestricted basis to
on::el or more banks or trust companies;
an :
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(iij Such transfer remains in effect
until such securities are disposed of by
such person.

§240.16b-2 Dividend or interest
reinvestment plans. .
Any acquisition of securities resulting
from the reinvestment of dividends or
interest on securities of the same issuer
shall be exempt from section 16(b) of the
Act if made pursuant to a plan,
available on the same terms to all
holders of that class of securities,
providing for the regular reinvestment of

- dividends or interest.

§240.16b-3 Employee benefit plan
transactions. :

(a) Plan Conditions. A transaction by
an officer or director shall be exempt
from section 16(b) of the Act if it is
pursuant to an employee benefit plan
that satisfies the following two
conditions and the condition of
paragraph (b) of this section, if
applicable; and the transaction satisfies
one of the transaction exemptions of
paragraphs (c), (d), (e), {f), or (g) of this
section.

{1} Written plan. The plan shall set
forth in writing the means or basis for
determining eligibility to participate, as
it relates to officers and directors, and
either the price at which the securities
may be offered and the amount of
securities to be awarded or the method

. by which the price and the amount of

the award are to be determined; and

(2) Transferability restriction. Either
the plan or an agreement in writing
signed by the officer or director
participating in the plan shall provide
that a derivative security issued under
the employee benefit plan is not
transferable by the participant other
than by will or the laws of descent and
distribution or pursuant to a qualified
domestic relations order as defined by
the Internal Revenue Code of 1986, as
amended, 28 U.S.C. 1 ef seg. (“Internal
Revenue Code”) or title I of the
Employee Retirement Income Security
Act, or the rules thereunder. The
designation of a beneficiary by an
officer or director does not constitute a
transfer.

(b) Approval by security holders. The
plan, other than a plan specified in
paragraph (b)(3) of this section, has
been approved, directly or indirectly,

(1) By the affirmative votes of the
holders of a majority of the securities of
the issuer present, or represented, and
entitled to vote at a meeting duly held in
accordance with the applicable laws of
the state or other jurisdiction in which
the issuer was incorporated, or

(2) By the written consent of the

holders of a majority of the securities of |

the issuer entitled to vote: Provided,
however, That if such vote or written
consent was not solicited substantially
in accordance with the rules and
regulations, if any, in effect under
section 14(a) of the Act at the time of
such vote or written consent, the issuer
shall furnish in writing to the holders of
record of the securities entitled to vote -
for the plan substantially the same
information concerning the plan which
would be required by the rules and
regulations in effect under section 14(a)
of the Act at the time such information

is furnished, if proxies to be voted with
respect to the approval or disapproval of
the plan were then being solicited, on or
prior to the date of the first annual
meeting of security holders held -
subsequent to the later of .

(i) The first registration of an equity -
security under section 12 of the Act or

(ii) The acquisition of an equity
security for which exemption is claimed.
Such written information may be
furnished by mail to the last known
address of the security holders of record
within 30 days prior to the date of
mailing. Four copies of such written
information shall be filed with, or
mailed for filing to, the Commission not
later than the date on which it is first
sent or given to security holders of the
issuer. For the purposes of this
paragraph, the term “issuer” includes a
predecessor corporation if the plan or
obligations to participate thereunder
were assumed by the issuer in .
connection with the succession. In
addition, any amendment to the plan
shall be similarly approved if the
amendment would:

(A) Materially increase the benefits
accruing to participants under the plan;

(B) Materially increase the number of
securities which may be issued under
the plan; or

{C) Materially modify the
requirements as to eligibility for
participation in the plan,

(3) A plan, established and operated
as a trust, satisfying one of the following
conditions below need not satisfy
paragraph (b) of this section.

(i) Less than 20 percent in market
value of the securities having a readily
ascertainable market value held by such
trust, determined as of the end of the
preceding fiscal year of the trust,
consists of equity securities held by
persons subject to section 16(a) of the
Act; or

(ii) The plan is a pension or retirement

. plan holding securities of the issuer,

providing for broad-based employee
participation.

(c) Grant and award transactions. The
grant or award of an equity security,



including a derivative security, shall be
exempt from section 16(b) of the Act if
the plan satisfies the conditions of
paragraph (a) and paragraph (b) of this
section, if applicable, and the following
conditions are met:

(1) Six month holding period. The
equity security is held for six months
from the date of grant or, in the case of a
derivative security, at least six months
elapse from the date of acquisition of
the derivative security to the date of
disposition of the derivative security
{other than upon exercise or conversion)
or its underlying equity security;

(2) Plan administration. The plan is
administered in the manner specified in
either paragraph (c)(2} (i) or (ii) of this
section: Provided, however, That
compliance with this paragraph (c)(2) is
not required with respect to a grant or
award of an equity security prior to the
date the issuer first registers the class of
equity security under section 12 of the
Act:

(i) Disinterested administration. The
grant or award is made pursuant to an
employee benefit plan in which
selection of officers and directors for
participation and decisions concerning
the timing, pricing, and amount of a
grant or award, if not determined under
a formula meeting the conditions in
paragraph (c)(2)(ii) of this section, are
made solely by the board of directors, if
each member is a disinterested person,
or a committee of two or more directors,
each of whom is a disinterested person,
e, a director who is not, during the one
year prior to service as an administrator
of a plan, granted or awarded equity
securities pursuant to the plan or any
other plan of the issuer or any of its
affiliates, except that:

(A) Participation in a formula plan
meeting the conditions in paragraph
{c){2)(ii) of this section shall not
disqualify a director from being a
disinterested person;

(B) Participation in an ongoing
securities acquisition plan meeting the
conditions in paragraph (d)(2)(i) of this
section shall not disqualify a director
from being a disinterested person;

(C) An election to receive an annual
retainer fee in either cash or an
equivalent amount of securities, or
partly in cash and partly in securities,
shall not disqualify a director from being
a disinterested person; and

(D) Participation in a plas shall not
disqualify a director from:being a
disinterested person for the purpose of
administering another plan that does not
permit participation by directors.

(ii} Formula awards. The grant or
award is made pursuant to a plan that
by its terms: :

(A) Permits officers and/or directors
to receive awards; either states the
amount and price of securities to be
awarded to designated officers and
directors or categories of officers and
directors, though not necessarily to
others who may participate in the plan,
and specifies the timing of awards to
officers and directors; or sets forth a
formula that determines the amount,
price and timing, using objective criteria
such as earnings of the issuer, value of
the securities, years of service, job
claassiﬁcation. and compensation levels;
an

shall not be amended more than once

every six months, other than to comport

with changes in the Internal Revenue
Code, the Employee Retirement Income
Security Act, or the rules thereunder,

(3) Rights without a fixed price. Rights
granted or awarded with an exercise
price that is not fixed at the time of
grant or award shall not be deemed
acquired until the price is fixed, and the
six month holding period of § 240.16b~
3(c)(1) shall not commence until such
time. :

(d) Participant-directed transactions.
A participant-directed transaction and
any related employer matching
contribution shall be exempt from
section 16(b} of the Act, if the plan
satisfies the conditions of paragraph (a)
and paragraph (b) of this § 240.16b-3, if
applicable, and the transaction satisfies
the conditions of either paragraph (d) (1)
or (2) of this § 240.16b-3.

(1) A transaction in any participant-
directed plan of the issuer meets the
requirements of either paragraph (d)(1)
(i) or {ii) of this section:

(i) The transaction is pursuant to an
irrevocable election made by the
participant at least six months in
advance of the effective date of the
transaction; or

(ii) The transaction is pursuant to an
election to receive either securities or
cash, or a combination of securities and
cash, or to defer a distribution of
securities or cash in whole or in part,
incident to death, retirement, disability,
or termination of employment; or

(2) A transaction in a thrift, stock
purchase, or similar ongoing securities
acquisition plan meets the requirements
of either paragraph (d)(2) (i) or (ii) of this
section:

(i) For initial or periodic transactions
resulting from an election to participate
or change levels of participation with
respect to securities of the issuer:

(A) The plan provides for broad-based
employee participation and the terms of
the plan do not discriminate in favor of
highly compensated employees:

{B) Provides that theﬁe plan provisions .

(B) Officer or director participants
making withdrawals must cease further
purchases in the plan for six months, or
the securities so distributed must be
held by the participant six months prior
to disposition: Provided, however, That
extraordinary distributions of all of the
issuer's securities held by the plan and
distributions in connection with death,
retirement, disability, termination of
employment, or a qualified domestic
relations order as defined by the
Internal Revenue Code or title I of the
Employee Retirement Income Security
Act, or the rules thereunder, are not
subject to this requirement;

(C) Officer or director participants
who cease participation in the plan may
not participate again for at least six
months; and :

{D) For stock purchase plans under
section 423 of the Internal Revenue
Code or similar plans, where the
purchase price of the stock is not fixed
and the participant is not obligated to
purchase the stock until exercise of a
right, in addition to the foregoing
conditions, the stock acquired is held for
six months from the date the stock ‘
purchase price is fixed; or

(ii) For intra-plan transfers between
an equity securities of the issuer fund
and another fund, the transaction is-
pursuant to an election made ona

- quarterly date specified in paragraph

(e)(3) of this section at least six months
after the date of the previous infra-plan
transfer election relating to an equity
securities of the issuer fund.

(e) Cash settlements of stock
appreciation rights and tax withholding.
A transaction involving the exercise and
cancellation of a stock appreciation:
right (whether or not the transaction
also involves the related surrender and
cancellation of a stock option), and the
receipt of cash in complete or partial
settlement of that right, or the cash
settlement of an equity security to

_satisfy the tax withholding

consequences of an exercise of a
derivative security related to the equity
security, which shall be deemed a stock
appreciation right, shall be exempt from
section 16(b) of the Act if the plan
satisfies the conditions of paragraph (a) -
and paragraph (b) of this § 240.16b-3, if-
applicable, and the following conditions
are met: '

(1) Information about the issuer. (i}
The issuer of the stock appreciation
right has been subject to the reporting
requirements of section 13(a) of the Act
for at least a year prior to the

transaction and has filed all reports and -

statements required to be filed pursuant
to that section for that year; and ,
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. (ii) The issuer of the stock .~
appreciation right on a regular basis
releases for publication quarterly and
annual summary statements of sales and
earnings. This condition shall be
deemed satisfied if the specified
financial data (A) appears on a wire
service, (B) appears in a financial news
service, (C) appears in a newspaper of
general circulation, or (D) is otherwise
made publicly available, for example, by
press releases to a wire service,
financial news service, or newspapers of
general circulation;

(2) Administration of the plan. (i} The
plan is administered in the manner
specified in paragraph (c})(2) of this
section; and

(ii) The board of directors of the issuer

-or a committee of two or more directors

who are disinterested persons as
defined in paragraph (c}{2)(i} of this
section has sole discretion either (A) to
determine the form in which payment of
the right will be made (i.e., cash,
securities, or any combination thereof)
or (B) to approve the election of the
participant to receive cash in whole or
in part in settlement of the right. Such
approval or disapproval may be given at
any time after the election to which it
relates;

(3) Timing of the election. The
election by the participent to receive
cash in full or partial settlement of the
stock appreciation right, as well as the
exercise by the participant of the stack -
appreciation right for cash, is made
during the period beginning on the third
businegs day following the date of
release of the financial data specified in
paragraph (e)(1)(ii) of this section and

g on the twelfth business day.
following such date. This condition,
however, shall not apply to any exercise
by the participant of a stock
appreciation right for cash where the
date of exercise is automatic or fixed in
advance under the plan and is outside
the control of the participant; and

(4) Holding period. The right is held
for six months from the date of '
acquisition to the date of cash
settlement.

(f) Cancellations, expirations,

‘surrenders, and qualified domestic

relations orders. I the plan satisfies the
conditions of paragraph (a) and
paragraph (b) of this § 240.16b-3, if
applicable, the following transactions
are exempt from section 16(b) of the Act:

{1) The expiration, cancellation, or
surrender to the issuer of a stock option
or stock appreciation right in connection
witrlii 8gne grant of a replacement option
or t;

(2) The surrender or delivery to the
issuer of shares of its stock as payment
for the exercise of an option, warrant or
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right with respect to shares of the same
class; and '

(3) The disposition of plan securities
pursuant to a qualified domestic
relations order as defined in the Internal
Revenue Code or title I of the Employee
Retirement Income Security Aet, or the
rules thereunder.,

{g) Distributions of plan securities. A
distribution to a participant of securities
that have been held pursuant to a plan
for the benefit of that participant shall
be exempt from section 16(b} of the Act
if the plan satisfies the conditions of
paragraph (a), paragraph (b), if
applicable, and either paragraph (c} or
(d) of this § 240.16b-3.

Neote: The following are not transactions
subject to section 16 of the Act and need not
be reported: The vesting of the right to
receive a security, the lapse of restrictions
relating to a security, and the election to
participate in a plan, cease participation or
change the level of participation. However,
transactions resulting from elections to
participate or change the level of
participation are subject to section 16 of the
Act and shall be reported on Form 4 or 5 as
appropriate.

§ 240.16b-4 [ssuer redemptions.

An acquisition by a person subject to
section 16 of the Act of an issuer’s
equity securities shall be exempt,
provided the securities are acquired
through an issuer redemption
transaction where:

(a) The securities redeemed
(“surrendered securities™) :

(1) Represent equity securities of an
issuer whose assets consist entirely of
cash, government seturities, and equity
securities in the issuer whose equity
securities are acquired;

(2) Have a value equivalent to the
equity securities acquired in the
redemption; and

(3) Confer upon the holder the right to
receive the acquired equity securities
without the payment of any
consideration other than the security
redeemed;

(b} The person has not acquired or
disposed of any surrendered securities
during any six month period before or
after the redemption transaction;

{c) The security acquired in the
redemption transaction is not a
dertvative security; and

(d) The issuer of the securities
acquired in the redemption has taken
appropriate board action to establish
the relationship between its equity
securities and the surrendered securities
and to establish the issuer's right to
redeem.

§ 240.16b-5 Bona fide gifts and
Inheritance, )

- Both the acquisition and the
disposition of equity securities shall be
exempt from the operation of section
18(b} of the Act if they are: (a) Bona fide
gifts; or (b) transfers of securities by will
or the laws of descent and distribution.

§ 240.16b-6 Derivative securities.

(a) The establishment of or increase in
a call equivalent position or liquidation
of or decrease in a put equivalent
position shall be deemed a purchase of
the underlying security for purposes of
section 16(b) of the Act, and the
establishment of or increage in a put
equivalent position or liquidatien of or
decrease in a call equivalent position
shall be deemed a sale of the underlying
securities for purposes of section 16(b)
of the Act: Provided, however, That if
the increase or decrease occurs as a
result of the fixing of the exercise price
of a right initially issued without a fixed
price, where the date the price is fixed is
not known in advance and is outside the
control of the recipient, the increase or
decrease shall be exempt from section
18({b) of the Act with respect to any
offsetting transaction within the six
months prior to the date the price is
fixed.

(b} The closing of a derivative security
position as a result of its exercise or
conversion shall be exempt from the
operation of section 16(b) of the Act,
and the acquisition of underlying
securities at a fixed exercise price due
to the exercise or conversion of a call
equivalent position or the disposition of
underlying securities at a fixed exercise
price due to the exercise of a put
equivalent position shall be exempt from
the operation of section 16(b) of tl}e Act:
Provided, however, That the acquisition
of underlying securities from the
exercise of an out-of-the-money option,
warrant, or right shall not be exempt
unless the exercise is necessary to
comport with the sequential exercise
provisions of the Internal Revenue Code
(28 U.S.C. 422A).

{c} In determining the short-swing
profit recoverable pursuant to section
16(b) of the Act from transactions
involving the purchase and sale or sale
and purchase of derivative and other
securities, the following rules apply:

(1) Short-swing profits in transactions
involving the purchase and sale or sale
and purchase of derivative securities
that have identical characteristics (e.g.,
purchases and sales of call options of
the same strike price and expiration
date, or purchases and sales of the same
series of convertible debentures) shall



be measured by the actual prices paid or
received in the short-swing transactions.

{2) Short-swing profits in transactions
involving the purchase and sale or sale
and purchase of derivative securities
having different characteristics but
related to the same underlying security
{e.g., the purchase of a call option and
the sale of a convertible debenture) or
derivative securities and underlying
securities shall not exceed the
difference in price of the underlying

" security on the date of purchase or sale
and the date of sale or purchase. Such
profits may be measured by calculating
the short-swing profits that would have
been realized had the subject
transactions involved purchases and
sales solely of the derivative security
that was purchased or solely of the
derivative security that was sold, valued
as of the time of the matching purchase
or sale, and calculated for the lesser of
the number of underlying securities
actually purchased or sold.

{d) Upon cancellation or expiration of
an option within six months of the
writing of the option, any profit derived
from writing the option shall be
recoverable under section 16(b) of the
Act. The profit shall not exceed the
premium received for writing the option.
The disposition or closing of a long
derivative security position, as a result
of cancellation or expiration, shall be
exempt from section 16(b) of the Act
where no value is received from the
cancellation or expiration.

§ 240.16b~-7 Mergers, reclassifications,
and consolidations.

(a) The following transactions shall be
exempt from the provisions of section
16(b) of the Act:

(1) The acquisition of a security of a
company, pursuant to a merger or
consolidation, in exchange for a security
of a company which, prior to the merger
or consolidation, owned 85 percent or
more of either

(i) The equity securities of all other
companies involved in the merger or
consolidation, or in the case of a
consolidation, the resulting company; or

(ii) The combined assets of all the
companies involved in the merger or
consolidation, computed according to
their book values prior to the merger or
consolidation as determined by
reference to their most recent available
financial statements for a 12 month
period prior to the merger or
consolidation, or such shorter time as
the company has been in existence.

« (2) The disposition of a security,
pursuant to a merger or consolidation, of
a company which, prior to the merger or
consolidation, owned 85 percent or more
of either

(i) The equity securities of all other
companies involved in the merger or
consolidation or, in the case of a
consolidation, the resulting company; or

(ii) The combined assets of all the
companies undergoing merger or
consolidation, computed according to
their book values prior to the merger or
consolidation as determined by
reference to their most recent available
financial statements for a 12 month
period prior to the merger or
consolidation.

(b) A merger within the meaning of
this section shall include the sale or
purchase of substantially all the assets
of one company by another in exchange
for equity securities which are then

. distributed to the security holders of the

company that sold its assets. .

(c) Notwithstanding the foregoing, if a
person subject to section 16 of the Act
makes any non-exempt purchase of a
security in any company involved in the
merger or consolidation and any non-
exempt sale of a security in any
company involved in the merger or
consolidation within any period of less
than six months during which the
merger or consolidation took place, the
exemption provided by this Rule shall
be unavailable to the extent of such
purchase and sale.

§ 240.16b-8 Voting trusts.

Any acquisition or disposition of an
equity security or certificate
representing equity securities involved
in the deposit or withdrawal from a
voting trust or deposit agreement shall
be exempt from section 16(b) of the Act
if substantially all of the assets held
under the voting trust or deposit
agreement immediately after the deposit
or immediately prior to the withdrawal
consisted of equity securities of the
same class as the security deposited or
withdrawn: Provided, however, That
this exemption shall not apply if there is
a non-exempt purchase or sale of an
equity security of the class deposited
within six months (including the date of .
withdrawal or deposit) of a non-exempt
sale or purchase, respectively, of any
certificate representing such equity
security (other than the actual deposit or
withdrawal).

10. Sections 240.16¢c-1 through 240.16¢c~
3 and the unidesignated center heading
preceding them are revised and
§ 240.16¢-4 is added, as follows:

Exemption of Certain Transactions From
Section 16(c)

§ 240.16¢-1 Brokers.

Any transaction shall be exempt from
section 16(c) of the Act to the extent
necessary to render lawful the execution

by a broker of an order for an account in
which the broker has no direct or
indirect interest.

§ 240.16¢c-2 Transactions effected in
connection with a distribution,

Any transaction shall be exempt from
section 16(c) of the Act to the extent
necessary to render lawful any sale
made by or on behalf of a dealer in
connection with a distribution of a
substantial block of securities, where
the sale is represented by an over-
allotment in which the dealer is
participating as a member of an
underwriting group, or the dealer or a
person acting on the dealer’s behalf
intends in good faith to offset such sale
with a security to be acquired by or on
behalf of the dealer as a participant in
an underwriting, selling, or soliciting-
dealer group of which the dealer is a
member at the time of the sale, whether
or not the security to be acquired is
subject to a prior offering to existing
security holders or some other class of
persons.

§ 240.16c-3 Exemption of sales of
securities to be acquired.

(a) Whenever any person is entitled,
incident to ownership of an issued
security and without the payment of
consideration, to receive another
security “when issued” or “when
distributed,” the sale of the security to
be acquired shall be exempt from the
operation of section 16(c) of the Act:
Provided, That: .

(1) The sale is made subject to the
same conditions as those attaching to
the right of acquisition;

(2) Such person exercises reasonable
diligence to deliver such security to the
purchaser promptly after the right of
acquisition matures; and
. (3) Such person reports the sdle on the
appropriate form for reporting
transactions by persons subject to
section 16(a) of the Act.

(b) This section shall not exempt
transactions involving both a sale of the
issued security and a sale of a security
“when issued™ or “when distributed” if
the combined transactions result in a
sale of more securities than the
aggregate of issued securities owned by
the seller plus those to be received for
the other security “when issued” or
“when distributed.”

§ 240.16c-4 Derivative securities.

Establishing or increasing a put
equivalent position shall be exempt from
section 16(c) of the Act, so long as the
amount of securities underlying the put
equivalent position does not exceed the
amount of underlying securities
otherwise owned.
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PART 249-—FORMS, SECURITIES
- EXCHANGE ACT OF 1934

11, The authority citation for part 249
continues to read, in part, as follows:

Authority: The Securities Exchange Act of
1934,15 US.C, 78a, et seq. * * *

12. By revising § 249.103 (the
description of Form 3) as follows:

§ 243.103 Form 3, Initial statement of
beneficial ownership of securities.

This Form shall be filed pursuant to
Rule 16a-3 (§ 240.16a-3 of this chapter)
for initial statements of beneficial
ownership of securities. The
Commission is authorized to solicit the
information required by this Form
pursuant to sections 168(a} and 23{a) of
the Securities Exchange Act of 1934 (17
CFR part 240); sections 17(a) and 20(a)
of the Public Utility Holding Company
Act of 1935 (17 CFR part 250); and
sections 30(f) and 38 of the Investment
Company Act of 1940 (17 CFR part 270),
and the rules and regulations
thereunder. Disclosure of information
specified on this Form is mandatory,
except for disclosure of IRS or Social
Security numbers of the reporting
person, which is voluntary, If such
numbers are furnished, they will assist
the Commission in distinguishing
reporting persons with similar names
and will facilitate the prompt processing
of the Form. The information will be
used for the primary purpose of
disclosing the holdings of directors,
officers and beneficial owners of
registered companies. Information
disclosed will be a matter of public
record and available for inspection by
members of the public. The Commission
can uge the information in investigations
or litigation involving the federal
securities laws or other civi), criminal,
or regulatory statutes or provisions, as
well as for referral to other
governmental authorities and self-
regulatory organizations. Failure to
disclose required information may result
in civil or criminal action against
persons involved for violations of the
federal securities laws and rules.

13. By revising § 249.104 (the
description of Form 4) as follows:

§249.104 Form 4, statement of changes in
benefticlal ownership of securities.

This Form shall be filed pursuant to
Rule 16a-3 {§ 240.16a-3 of this chapter)
for statements of changes in beneficial
ownership of securities. The
Commission is authorized to solicit the
information required by this form
pursuant to sections 16(a) and 23(a) of
the Securities Exchange Act of 1934 (17
CFR part 240); sections 17(a) and 20(a)
of the Public Utility Holding Company
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Act of 1935 (17 CFR part 250); and
sections 30(f) and 38 of the Investment
Company Act of 1940 (17 CFR part 270),
and the rules and regulations
thereunder. Disclosure of information
specified on this Form is mandatory,
except for disclosure of IRS or Social
Security numbers of the reporting
person, which is voluntary. If such
numbers are furnished, they will assist
the Commission in distinguishing
reporting persons with similar names
and will facilitate the prompt processing
of the Form. The information will be
used for the primary purpose of
disclosing the transactions and holdings
of directors, officers and beneficial
owners of registered companies.
Information disclosed will be a matter of
public record and available for
inspection by members of the public,
The Commission can use the
information in investigations or
litigation involving the federal securities

- laws or other civil, criminal, or

regulatory statutes or provisions, as well
as for referral to other governmental
authorities and self-regulatory
organizations. Failure to disclose
required information may result in civil
or criminal action against persons
involved for violations of the federal
securities laws and rules.

14. By adding § 249.105 (the

-description of Form 5) to subpart B to

read as set forth below:

§ 249.105 Form 5, annual statement of
beneficial ownership of securities.

This Form shall be filed pursuant to
Rule 16a-3 (§ 240.16a-3 of this chapter)
for annual statements of beneficial
ownership of securities. The
Commission is authorized to solicit the
information required by this Form
pursuant to secfions 16(a) and 23(a) of
the Securities Exchange Act of 1834 (17
CFR part ; sections 17(a) and 20{a)
of the Public Utility Holding Company
Act of 1935 (17 CFR part 250); and
sections 30(f) and 38 of the Investment
Company Act of 1940 (17 CFR part 270),
and the rules and regulations
thereunder. Disclosure of information
specified on this Form is mandatory,
except for disclosure of IRS or Social
Security numbers of the reporting
person, which is voluntary. If such
numbers are furnished, they will assist
the Commission in distinguishing
reporting persons with similar names
and will facilitate the prompt processing
of the Form. The information will be
used for the primary purpose of
disclosing the transactions and holdings
of officers, directors and beneficial
owners of registered companies.
Information disclosed will be a matter of
public record and available for

inspection by members of the public.
The Commission can use the
information in investigations or.
litigation involving the federal securities
laws or other civil, criminal, or
regulatory statutes or provisions, as well
as for referral to other governmental
authorities and self-regulatory
organizations, Failure to disclose
required information may result in cfvil
or criminal action against persons -
involved for violations of the federal
securities laws and rules.

§249.310 (Form 10-K) [Amended]

15. By amending Form 10-K (§ 249.310}
by adding the following paragraph at the
bottom of the cover page, and revising
part III Item 10, as follows:

Note: The text of Form 10-K does not.and
this amendment will not appear in the Code
of Federal Regulations. ‘

Form 10-K, annual report pursuant to
sections 13 or 15(d) of the Securities
Exchange Act of 1934.

* » L] * *

Indicate by check mark if disclosure of
delinquent filers pursuant to Item 405 of
Regulation S-K (§ 229.405 of this chapter) is
not contained herein, and will not be
centained, to the best of registrant’s
knowledge, in definitive proxy or information
statements incorporated by reference in part
111 of this Form 10-K or any amendment to
this Form 10-K.[ ]

» » » * -
Part Il
« * * * .

ltem 10. Directors and Executive Officers of
the Registront

Furnish the information required by Items
401 and 405 of Regulation S-K. (§ 229.401 and
§ 229.405 of this chapter).

Instruction

Checking the box provided on the cover
page of this Form to indicate that lem 405
disclosure of delinquent Form 3, 4, or § filers
is not contained herein is intended to
facilitate Form processing and review. Failure
to provide such indication will not create
liability for violation of the federal securities
laws. The space should be checked only if
there is no disclosure in this Form of
reporting person delinquencies in response to
Item 405 and the registrant, at the time of
filing the Form 10-K, has reviewed the
information necessary to ascertain, and has
determined that, Item 406 disclosure is not
expected to be contained in part Il of the
Form 10-K or incorporated by referencs.

PART 270—RULES AND
REGULATIONS, INVESTMENT
COMPANY ACT OF 1940

~18.The authority citation for part 270
continues to read, in part, as follows:

Authority: Secs. 38, 40, 54 Stat, 841, 842; 15
U.8.C, 80a-37, 80c~89; The Investment



Company Act of 1940, as amended, 15 U.S.C.
8na-1 ot seq., unless otherwise noted; * * *

17. Section 270.30f-1 {3 revised to read
as follows:

§ 270.301-1. Applicability of section 16 ot
the Exchange Act to section 30(f) .

(a) The filing of any statement
prescribed under section 16(a) of the
Securities Exchange Act of 1934 shall
satisfy the corresponding requirements
of section 30(f) of the Investment
Company Act of 1840,

(b) The rules under section 16 of the
Securities Exchange Act of 1934 shall
apply to any duty, liability or prohibition
imposed with respect to a transaction
involving any security of a registered
closed-end company under section 30(f)
of the Act.

{c) No statements need be filed
pursuant to section 30(f) of the Act by en
affiliated person of an investment
adviser in his or her capacity as such if
such person is solely an employee, other
than an officer, of such investment
adviser.

PART 274—FORMS PRESCRIBED
UNDER THE INVESTMENT COMPANY
ACT OF 1940

18. The authority citation for part 274
continues to read in part as follows:

Authority: The Investment Company Act of
1840,15US.C. § 80a-1efseg. * * *

§274.101 (Form N-SAR) [Amended)

19. By amending instructions to Form
N-SAR (8 274.101) by redesignating
instructions to sub-item 77Q as
instructions to sub-item 77Q1,
redesignating instructions to sub-item
102P as instructions to sub-item 102P1,
and by adding instructions to sub-items
77Q2-3 and 102P2-3 as follows:

Nota: The text of Form N-SAR does not,
and this amendment will not, appear in the

Code of Federal Regulations.
L] * * » L 4
Instructions to Specific Items
* L] * * »
SUB-ITEM 77Q1 Exhibits

* * L] - *
SUB-ITEM 77Q2

For closed-end management companies:
except small business investment companies,
furnish the information called for by Item 405
of Regulation S-K (17 CFR 229.405),
Notwithstanding requirements in General
Instruction A of this Form to file ell items
except Items 80 through 85 semi-annualily, .
registrants need complete this paragraph of
the sub-item only once each year as an
annual supplement to the form filed after the
end of a registrant's fiscal year. .

SUB-ITEM 77Q3
Furnish any other Information required to

be included as an exhibit pursuant to such
rules and regulations as the Commission may

prescribe.

* * * * *
SUB-ITEM 102P1 Exhibits
* * * L] -
SUB-ITEM 102P2

Furnish the information called for by Hem
405 of Regulation 8-K (17 CFR 229.405).
Notwithstanding requirements in General
Instruction A of this Form to file all items
except Items 105 through 110 semi-annually,
registrants need complete this paragraph of
the sub-item only once each year as an
annual supplement to the form filed after the
end of a registrant’s fiscal year.

SUB-ITEM 102P3

Furnish any other information required to
be included as an exhibit pursuant to such
rules and regulations as the Commission may

prescribe.
L » L 4 [ ] »
XIV, Text of New Forms

20. By amending Form 3 (§ 249.103)
and Form 4 (§ 249.104) and adding Form
5 (§ 249.105) as set forth below.

Note: The text and instructions of Forms 3,
4 and 5 do not and the amendments will not
appear in the Code of Federal Regulations.

OMB Approval

OMB Number: 3235-0104
Expires: February 1, 1994
Estimated average burden hours per
response: 0.5
United States Securities and Exchange
Commission -
Washington, DC 20549

Form 38—Initial Statement of Beneficial
Ownership of Securities

The Commission is authorized to
solicit the information required by this
form pursuant to sections 16{a) and 23(a)
of the Securities Exchange Act of 1934;
sections 17(a} and 20(a) of the Public
Utility Holding Company Act of 1935;
and sections 30(f) and 38 of the
Investment Company Act of 1940, and
the rules and regulations thereunder.

Disclosure of information specified on
this form is mandatory, except for
disclosure of IRS or Social Security
numbers of the reporting person, which
is voluntary. If such numbers are
furpished, they will assist the
Commission in distinguishing reporting
peraons with similar names and will
facilitate the prompt processing of the
form. The information will be used for
the primary purpose of disclosing the
holdings of directors, officers, and
heneficial owners of registered )
companies. Information disglosed will
be a matter of public record and

available for inspection by members of
the public. The Commission can use it in
inveslgaﬁons or litigation involving the
Federal securities laws or other civil,
criminal, or regulatory statutes or
provisions, as well as for referral to
other governmental authorities and self-
regulatory organizations, Failure to
disclose required information may result
in civil or criminal action against '
persons involved for violations of the
Federal securities laws and rules.

Geacral Instructions
1. Who Must File

(a) This Form must be filed by the
following persons (“reporting person™):

(i) Any director or officer of an issuer
with a class of equity securities
registered pursuant to section 12 of the
Securities Exchange Act of 1934
(“Exchange Act"});

(Note: Title is not determinative for
purposes of determining *“officer” status. See
Rule 16a-1{(f} for the definition of “officer”);

(ii) Any beneficial owner of greater
than 10% of a class of equity securities
registered under Section 12 of the
Exchange Act, as determined by voting
or investment control over the securities
pursuant to Rule 168a-1(a){1) (“ten
percent holder”);

(iii) Any officer or director of a
registered holding company pursuant to
section 17(a) of the Public Utility
Holding Company Act of 1935;

(iv) Any officer, director, membér of
an advisory board, investment adviser,
affiliated person of an investment
adviser, or beneficial owner of more
than 10% of any class of outstanding
securities (other than short-term paper}
of a registered closed-end investment
company, under Section 30(f) of the
Investment Company Act of 1940; and

{v) Any trust, trustee, beneficiary or
settlor required to report pursuant to
Rule 16a-8.

(b) If a reporting person is not gn
officer, director, or 10% holder, the
person should check “other” in Item 5
(Relationship of Reporting Person to
Issuer) and describe the reason for
reporting status in the space provided.

{c) If a person described above does
not beneficially own any securities
required to be reported (see Rulg 16a~1
and Instruction 5), the person is required
to file this Form and state that no
securities are beneficially owned.

2, When Form Must be Filed
(a) This Form must be filed within 10

- days after the event in which the person

becomes a reporting person (f.e., officer,
director, ten percent holder or other
person). This Form and any amendment
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is deemed filed with the Commission or
the Exchange on the date it is received
by the Commission or the Exchange.
respectively. See, however, Rule 16a~
3(h) regarding delivery to a third party
business that guarantees delivery of the
filing no later than the specified due
date. :

(b) A reporting person of an issuer
that is registering securities for the first
time under section 12 of the Exchange
Act must file this Form no later than the
effective date of the registration
statement.

(c) A separate Form shall be filed to
reflect beneficial ownership of securities
of each issuer, except that a single
statement shall be filed with respect to
the securities of a registered public
utility holding company and all of its
subsidiary companies.

3. Where Form Must be Filed

{a) File three copies of this Form or
any amendment, at least one of which is
manually signed, with the Securities and
Exchange Commission, 450 5th Street,
NW., Washington, DC 20549.

(Note: Acknowledgment of receipt by the
Commission may be obtained by enclosing a
self-addressed stamped postcard identifying
the Form or amendment filed.)

(b) At the time this Form or any
amendment is filed with the
Commission, file one copy with each
Exchange on which any class of
securities of the issuer is registered. If
the issuer has designated a single
Exchange to receive Section 16 filings,
the copy shall be filed with that
Exchangé only.

{c} Any person required to file this
Form or amendment shall, not later than
the time the Form is transmitted for
filing with the Commission, send or
deliver a copy to the person designated
by the issuer to receive the copy or, if no
person is so designated, the issuer's
corporate secretary (or person
performing similar functions) in
accordance with Rule 16a-3(e).

4. Class of Securities Reported

(a)(i) Persons reporting pursuant to
section 16{a) of the Exchange Act shall
include information as to their beneficial
ownership of any class of equity
securities of the issuer, even though one
or more of such classes may not be
registered pursuant to Section 12 of the
Exchange Act.

{ii) Persons reporting pursuant to
section 17(a) of the Public Utility
Holding Company Act of 1935 shall
include information as to their beneficial
ownership of any class of securities
(equity or debt) of the registered holding
company and of all of its subsidiary
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companies and specify the name of the
parent or subsidiary issuing the
securities,

{iii) Persons reporting pursuant to
section 30(f) of the Investment Company
Act of 1940 shall include information as
to their beneficial ownership of any
class of securities (equity or debt) of the
registered closed-end investment
company (other than “short-term paper”
as defined in section 2(a}(38) of the
Investment Company Act).

{b) The title of the security should
clearly identify the class, even if the
issuer has only one class of securities
outstanding; for example, “Common
Stock,” “Class A Common Stock,”
“Class B Convertible Preferred Stock,”
etc.

{c) The amount of securities .
beneficially owned should state the face
amount of debt securities (U.S. Dollars)
or the number of equity securities,
whichever is appropriate.

5. Holdings Required to be Reported

(a) General Requirements. Report
holdings of each class of securities of
the issuer beneficially owned as of the
date of the event requiring the filing of
this Form. See Instruction 4 as to
securities required to be reported.

{b) Beneficial Ownership Reported
(Pecuniary Interest). (i) Although, for
purposes of determining status as a ten
percent holder, a person is deemed to
beneficially own securities over which
that person has voting or investment
control (see Rule 16a-1(a)(1)), for
reporting purposes, a person is deemed
to be the beneficial owner of securities if
that person has or shares the
opportunity, directly or indirectly, to
profit or share in any profit derived from
a transaction in the securities
(“pecuniary .interegt”). See Rule 16a-
1(a)(2). See also Rule 16a-8 for
application of the beneficial ownership
definition to trust holdings and
transactions.

(ii) Both direct and indirect beneficial

» ownership of securities shall be

reported. Securities beneficially owned
directly are those held in the reporting
erson's name or in the name of a bank,
roker or nominee for the account of the
reporting person. In addition, securities
held as joint tenants, tenants in
common, tenants by the entirety, or as
community property are to be reported
as held directly. If a person has a
pecuniary interest, by reason of any
contract, understanding or relationship
(including a family relationship or
arrangement), in securities held in the
name of another person, that person is
an indirect beneficial owner of those
securities. See Rule 16a-~1(a)(2)(ii) for
certain indirect beneficial ownerships.

(iif) Report securities beneficially
owned directly on a separate line from
those beneficially owned indirectly.
Report different forms of indirect
ownership on separate lines. The nature
of indirect ownership shall be stated as
specifically as possible; for example,
“By Self as Trustee for X,” *By Spouse,”
*By X Trust,” “By Y Corporation,” etc.

{(iv) In stating the amount of securities .
owned indirectly through a partnership, *
corporation, trust, or other entity, report
the number of securities representing the
reporting person’s proportionate interest
in securities beneficially owned by that
entity. Alternatively, at the option of the
reporting person, the entire amount of
the entity’s interest may be reported.
See Rule 16a-1{a)(2)(ii)(B) and Rule 16a-
1(a)(2)(iii). "

(c) Non-Derivative and Derivative
Securities. (i) Report non-derivative
securities beneficially owned in Table !
and derivative securities {e.g., puts,
calls, options, warrants, convertible
securities, or other rights or obligations
to buy or sell securities) beneficially
owned in Table II. Derivative securities
beneficially owned that are both equity
securities and convertible or
exchangeable for other equity securities
{(e.g., convertible preferred securities)
should be reported only on Table IL

(ii) The title of a derivative security
and the title of the equity security
underlying the derivative security
should be shown separately in the
appropriate columns in Table II. The _
“puts” and “calls” reported in Table Il
include, in addition to separate puts and
calls, any combination of the two, such
as spreads and straddles. In reporting an
option in Table II, state whether it
represents a right to buy, a right to sell,
an obligation to buy, or an obligation to
sell the equity securities subject totthe
option.

{iii) Describe in the appropriate
columns in Table I characteristics of
derivative securities, including title,
exercise or conversion price, date
exercisable, expiration date, and the
title and amount of securities underlying
the derivative security.

(iv) Securities constituting
components of a unit shall be reported
separately on the applicable table (e.g.,
if a unit has a non-derivative security
component and a derivative security
component, the non-derivative security
component shall be reported in Table I
and the derivative security component
shall be reported in Table H). The
relationship between individual
securities comprising the unit shall be
indicated in the space provided for
explanation of responses.



6. Additional Information

If space provided in the line items of
this Form or space provided for
additional comments is insufficient,
attach another Form (or copy of the
" Form) completed as appropriate. Each
Form attached as a continuation must
include information required in Items 1,
4 and 6 of the Form. The number of
pages comprising the report (Form plus
attachment) shall be indicated at the
bottom of each report page (e.g., 1 of 3, 2
of 3, 3 of 3). If additional information is
not reported in this manner, the

Commission will assume no additional
information was provided.

7. Signature

(a) If the Form is filed for an
individual, it shall be signed by that
person or specifically on behalf of the
individual by a person authorized to
sign for the individual. If signed on
behalf of the individual by another
person, the authority of such person to
sign the Form shall be confirmed to the
Commission in writing in an attachment

" to the Form or as soon as practicable in

an amendment by the individual for

whom the Form is filed, unless such a
confirmation still in effect is on file with
the Commission. The confirming
statement need only indicate that the
reporting person authorizes and
designates the named person or persons
to file the Form on the reporting person'’s
behalf, and state the duration of the
euthorization.

{b) If the Form is filed for a
corporation, partnership, trust, or other
entity, the capacity in which the
individual signed shall be set forth. {e.g.,
John Smith, Secretary, on behalf of X
Corporation.) :

U.S. SECURITIES AND EXCHANGE COMMISSION, WASHINGTON, D.C. 20549

INITIAL STATEMENT OF BENEFICIAL OWNERSHIP

(mew&cﬁonle(a)mmsm&wmgemm1m.&cﬁon17(a)dmehmncummHo!dingcompanyActo!1935a$ecdonso(00ime
’ Investment Company Act of 1940]

1. Name and Address of Reporting Person

(Las) (Firs0 (Middhe)
(Street) * )
city) (State) o @ip)

2. Date of Evert Requiring Statemont (Month/Day/Year)

3. IRS or Social Security Number of Reporting Person (Voluntary)

4. Issuer Name and Ticker or Trading Symbol

5. Relationship of Reporting Person 10 Issuer {Check all applicable) N :
Director [ —_10% Owner .____ Other (specify below)

— Officer (give titie below)

6. if Amendment, Date of Original (Month/Day/ Year)

TABLE |.—NON-DERIVATIVE SECURITIES BENEFICIALLY OWNED

1. Title of Security (Instruction 4)

2. Amount of Secwities Beneficially
QOwned (Instruction 4)

3. Ownership Form: Disect (D) or
Indirect () Gnstruction 5)

4. Nature of Indirect Benefictal
Ownership {instruction 5)

Reminder: Report on a separate fine 1or each class of securities beneficially owned directly o indirectly.

(Print or Type Respome_s)

TABLE Il.—DERIVATIVE SECURITIES BENEFICIALLY OWNED (E.G., PUTS, CALLS, WARRANTS, OPTIONS, CONVERTIBLE SECURITIES)

" 2. Date Exercisable and
Date

3. Titte and Amount of Securities
Derivative

5. Ownership Form

1. Title of Derivative § - = (Month/Day/Year) {Instruction 4) 4. Convergion or of Derivative 6. Nature of indirect
Security - : - Exercise Price of | Security: Direct (D) or { Beneficial Qwnership
(Instruction 4) Date Amotmt or Derivative Security indirect (1) (Instruction 5)
Expiration Date Tile msm of
. 08
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TABLE Il.—DERIVATIVE SECURITIES BENEFICIALLY OWNED (E.G., PUTS, CALLS, WAR

RANTS, OPTIONS, CONVERTIBLE SECURITIES)—

Continued :
2. Date Exg;ﬂdsla)blte. and 3.Uﬂ"ge and Amount th% Sacurities 5 .
Expiral af erlying Derivative Security . Ownership .
1. Title of Derivative {(Month/Day/Year) {instruction 4) 4. Conversion or of Derivative 8. Nature of Indirect
Security Exercise Price of | Security: Direct (D) ficial '
(Instruction 4) Date . ton Title amoum gr' Derivative Security - ¢ indirect (I)s) (Instruction 5)
Exercisable Expiral .Dm - us'h"ba«res natruction
1
tion of Responses:
o of Reporting

.mmmmdmmmmmmw%nw provided I8 insufficient. See Instruction 6 for procedure.
omissions of ederal Criminal See 18 U.S.C. 1001 and 15 U.S.C. 78if(a). o

**intentional misstatements or

Reminder: Report on a separate line for each class of securities beneficially owned directly or indirectly.

(Prit or Type Responses)
FORM 3

. OMB APPROVAL: OMB Number: 3235-0104, Expires: February 1, 1994, Estimated average burden hours per response: 0.5,

OMB Approval

OMB Number: 3235-0287
Expires: February 1, 1894
Estimated average burden hours per
response: 0.5
United States Securities and Exchange
"~ Commission
Washington, DC 20549

Form 4—Statement of Changes of
Beneficial Ownership of Securities

_The Commission is authorized to
solicit the information required by this

form pursuant to sections 16(a) and 23(a) '

of the Securities Exchange Act of 1934;
sections 17(a) and 20{a) of the Public
Utility Holding Company Act of 1935;
and sections 30(f) and 38 of the
Investment Company Act of 1940, and
the rules and regulations thereunder.
_Disclosure of information specified on
this form is mandatory, except for
disclosure of IRS or Social Security
numbers of the reporting person, which
is voluntary, If such numbers are
furnished, they will assist the :
Commission in distinguishing reporting
ersons with similar names and will
acilitate the prompt processing of the
form. The information will be used for
the primary purpose of disclosing the
transactions and holdings of directors,
officers, and beneficial owners of
registered companies. Information
disclosed will be a matter of public
record and available for inspection by
members of the public. The Commission
can use it in investigations or litigation
involving the Federal securities laws or
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other civil, criminal, or regulatory
statutes or provisions, as well as for
referral to other governmental
authorities and self-regulatory
organizations. Failure to disclose

" required information may result in civil

or criminal action against persons

- involved for violations of the Federal

securities laws and rules.
General Instructions
1. When Form Must be Filed

(a) This Form must be filed on or
before the tenth day after the end of the
month in which a change in beneficial
ownership has occurred (the term
“beneficial owner" is defined in Rule
16a-1(a)(2) and discussed in Instruction
4). This Form and any amendment is
deemed filed with the Commission or
the Exchange on the date it is received
by the Commission or the Exchange,
respectively. See, however, Rule 16a~
3(h) regarding delivery to a third party
businese that guarantees delivery of the
filing no later than the specified due
date. -

(b) A reporting person no longer
subject to Section 16 of the Securities
Exchange Act of 1934 (“Exchange Act")
must check the exit box appearing on
this Form. However, Form 4 and Form 5
obligations may continue to be
applicable. See Rules 18a-3(f) and 16a-

2(b). Form 5 transactions to date may be-

included on this Form and subsequent
Form § transactions may be reported on
a later Form 4 or Form 5, provided all

transactions are reported by the
required date. : .

(c) A separate Form shall be filed to -
reflect beneficial ownership of securities
of each issuer, except that a single
statement shall be filed with respect to
the securities of a registered public
utility holding company and all of its
subsidiary companies. .

(d) If a reporting person is not an
officer, director, or 10% holder, the
person should check “other” in Item 6 -
(Relationship of Reporting Person to.
Issuer) and describe the reason for
reporting status in the space provided.

2. Where Form Must be Filed

(a) File three copies of this Form or
any amendment; at least one of which is
manually signed, with the Securities and
Exchange Commission, 450 5th Street,
NW., Washington, DC, 20549. (Note:
Acknowledgment of receipt by the
Commission may be obtained by
enclosing a self-addressed stamped
postcard identifying the Form or
amendment filed.)

(b) At the time this Form or any
amendment is filed with the
Commission, file one copy with each
Exchange on which any class of
securities of the issuer is registered. If
the issuer has designated a single
Exchange to receive Section 16 filings,
the copy shall be filed with that
Exchiange only.

(c) Any person required to file this
Form or amendment shall, not later than
the time the Form or amendment is



transmitted for filing with the-
Commission, send or deliver a copy to
the person designated by the issuer to
receive the copy or, if no person is so
designated, the issuer’s corporate. -
secretary (or person performing similar
functions) in accordance with Rule 18a--
3(e). i

3. Class of Securities Reported

(a)(i) Persons reporting pursuant to
Section 16(a) of the Exchange Act shall
report each transaction resulting in a
change in beneficial ownership of any
class of equity securities of the issuer
and the beneficial ownership at the end

- of the month of that class of equity
securities, even though one or more of
such classes may not be registered
pursuant to Section 12 of the Exchange
Act.

(ii) Persons reporting pursuant to
Section 17(a) of the Public Utility
Holding Company Act of 1935 shall
report each transaction resulting in a
change in beneficial ownership of any
class of securities (equity or debt) of the
registered holding company and of all of
its subsidiary companies and the
beneficial ownership at the end of the
month of that class of securities. Specify
the name of the parent or subsidiary
issuing the securities.

(iii) Persons reporting pursuant to
Section 30(f) of the Investment Company
Act of 1940 shall report each transaction
resulting in a change in beneficial
ownership of any class of securities
(equity or debt) of the registered closed-
end investment company (other than
“short-term paper” as defined in Secticn

2(a)(38) of the Investment Company Act)

and the beneficial ownership at the end
of the month of that class of securities.

{b) The title of the security should
clearly identify the class, even if the
issuer has only one class of securities
outstanding; for example, “Common
Stock,” “Class A Common Stock,”
*“Class B-Convertible Preferred Stock,”-
etc.

(c) The amount of securities
beneficially owned should state the face
amount of debt securities (U.S. Dollars)
or the number of equity securities,
whichever is appropriate.

4. Transactions and Holdings Required
to be Reported

(a) General Requirements. (i) Report,
in accordance with Rule 16a-3(g), all
transactions resulting in a change of
beneficial ownership in the issuer’s
securities, except those transactions
reportable on Form 5. Every transaction
shall be reported even though .
acquisitions and dispositions during the
month with respect to a class of
securities are equal, or the change

involves only the nature of ownership,
such as a change from indirect
ownership through a trust or corporation
to direct ownership by the reporting -
person. Report total beneficial
ownership as of the end of the month for
each class of securities in which a
transaction was reported.

(ii) Each transaction should be
reported on a separate line. Transaction
codes specified in Instruction 8 should
be used to identify the nature of the

transaction resulting in an acquisition or .

disposition of a security.

Note: Transactions reportable on Form 5
may, at the option of the reporting person, be
reported on a Form 4 filed before the due
date of the Form 5. Exercises or conversions
of derivative securities and small acquisitions
specified in Rule 16a-8(a) must be reported
on the next required Form 4 or Form 5 but
may be reported voluntarily on Form 4 at an
earlier date. (See Instruction 8 for the code
for voluntarily reported transactions.)

(b) Beneficial Ownership Reported
(Pecuniary Interest). (i) Although for
purposes of determining status as a ten
percent holder, a pgrson is deemed to
beneficially own seturities over which
that person has voting or investment
control (see Rule 16a-1(a)(1)), for
reporting transactions and holdings, a
person is deemed to be the beneficial
owner of securities if that person has or
shares the opportunity, directly or
indirectly, to profit or share in any profit
derived from a transaction in the
securities (“pecuniary interest”). See
Rule 16a-1{a)(2). See also Rule 16a-8 for
the application of the beneficial
ownership definition to trust holdings
and transactions.

(ii) Both direct and indirect beneficial
ownership of securities shall be
reported. Securities beneficially owned
directly are those held in the reporting
person’s name or in the name of a bank,
broker or nominee for the account of the
reporting person. In addition, securities
held as joint tenants, tenants in
common, tenants by the entirety, or as
community property are to-be reported
as held directly. If a person has a
pecuniary interest, by reason of any
contract, understanding, or relationship
(including a family relationship or
arrangement), in securities held in the
name of another person, that person is
an indirect beneficial owner of the
securities. See Rule 16a~1(a)(2)(ii) for
certain indirect beneficial ownerships.

- (iii) Report transactions in securities
beneficially owned directly on separate
lines from those beneficially owned
indirectly. Report different forms of
indirect ownership on separate lines.
The nature of indirect ownership shall
be stated as specifically as possible; for
example, "By Self as Trustee for X,” “By

~ Spouse,” “By X Trust,” “By Y.

Corporation,” etc.

(iv) In stating the amount of securities
acquired, disposed of, or beneficially
owned indirectly through a partnership,
corporation, trust, or other entity, report
the number of securities representing the
reporting person’s proportionate interest
in transactions conducted by that entity
or holdings of that entity. Alternatively,
at the option of the reporting person, (ie
entire amount of the entity's interest
may be reported. See Rule 16a-
1{a)(2)(ii)}(B) and Rule 16a-1(a)(2)(iii).

(c) Non-Derivative and Derivative
Securities. (i) Report acquisitions or
dispositions and holdings of non-
derivative securities in Table I. Report
acquisitions or dispositions and holdings
of derivative securities (e.g., puts, calls,”
options, warrants, convertible securities, .
or other rights or obligations to buy or
sell securities) in Table II. Report the
exercise or conversion of a derivative -
security in Table II (as a disposition of
the derivative security) and report in
Table I the holdings of the underlying
security. Report acquisitions or
dispositions and holdings of derivative
securities that are both equity securities
and convertible or exchangeable for
other equity securities (e.g., convertible
preferred securities) only on Table IL

(ii) The title of a derivative security
and the title of the equity security
underlying the derivative security
should be shown separately in the
appropriate columns in Table II. The
“puts” and “calls” reported in Table Il
include, in addition to separate puts and
calls, any combination of the two, such
as spreads and straddles. In reporting an
option in Table I, state whether it '
represents a right to buy, a right to sell,
an obligation to buy, or an ébligation to
sell the equity securities subject to the
option.

(iii) Describe in the appropriate
columns in Table II characteristics of
derivative securities, including title,

- exercise or conversion price; date

exercisable, expiration date, and the
title and amount of securities underlying
the derivative security. If the transaction
reported is a purchase or sale of a

. derivative security, the purchase or sale

price of that derivative security shall be
reported in column 8. If the transaction
is the exercise or conversion of a
derivative security, leave column 8
blank and report the exercise or
conversion price of the derivative
security in column 2.

(iv) Securities constituting
components of a unit shall be reported
separately on the applicable table (e.g.,
if a unit has a non-derivative security
component and a derivative security
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component, the non-derivative security
component shall be reported in Table I
and the derivative security component
shall be reported in Table H). The
relationship between individual
securities comprising the unit shall be
indicated in1 the space provided for
explanation of responses. When
securities are purchased or sold as a
unit, state the purchase or sale price per
unit and other required information
regarding the unit securities.

5. Price of Securities

(a) Prices of securities shall be
reported in U.S. dollars on a per share
basis, not an aggregate basis, except
that the aggregate price of debt shall be
stated. Amounts reported shall exclude
brokerage commissions and other costs
of execution.

(b} If consideration other than cash
was paid for the security, describe the
consideration, including the value of the
consideration, in the space provided for
explanation of responses.

6. Additional Information

If space provided in the line items of
this Form or space provided for
additional comments is insufficient,
attach anether Form (or copy of the
Form) completed as appropriate. Each
Form attached as a continuation must
include information required in Items 1,
4 and 6 of the Form. The number of
pages comprising the report (Form plus
attachment) shall be indicated at the
bottom of each report page (e.g., 1 of 3, 2
of 3, 3 of 3). If additional information is
not reported in this manner, the
Commission will assume no additional
information was provided.

7. Signature

(a) If the Form is filed for an
individual, it shall be signed by that
person or specifically on behalf of the
individual by a person authorized to
sign for the individual. If signed on
behalf of the individual by another
person, the authority of such person to

sign the Form shall be confirmed to the
Commission in writing in an attachment
to the Form or as soon as practicable in
an amendment by the individual for
whom the Form is filed, unless such a
confirmation still in effect is on file with
the Commission. The co -
statement need only indicate that the
reporting person authorizes and
designates the named person or persons
to file the Form on the reporting person's
behalf, and state the duration of the
authorization.

(b) If the Form is filed for a
corporation, partnership, trust, or other
entity, the capacity in which the
individual signed shall be set forth (e.g.,
John Smith, Secretary, on behalf of X
Corporation).

8. Transaction Codes

Use the codes listed below to indicate
in Table I, Column 3 and Table I1,
Column 4 the character of the
transaction reported. Use the code that
most appropriately describes the
transaction. If the transaction is not
specifically listed, use transaction Code
*]" and describe the nature of the
transaction in the space for explanation
of responses. If a transaction is
voluntarily reported earlier than
required, place “V” in the appropriate
column to so indicate; otherwise, the
column should be left blank.

General Transaction Codes
P—QOpen market or private purchase
of non-derivative or derivative
security
S—Open market or private sale of
non-derivative or derivative
security :

V—Transaction voluntarily reported

earlier than required
Employee Benefit Plan Transaction
Codes .

A-Grant or award transaction

pursuant to Rule 16b-3(c)

M—Exercise of in-the-money or at-

the-money derivative security
acquired pursuant to Rule 16b-3
plan .

B—Participant-directed transaction in
ongoing acquisition plan pursuant to
Rule 16b-3(d)(2) (except for intra-
plan transfers specified in Code I)

N—Participant-directed transaction
pursuant to Rule 16b-3{d){1)

F—Payment of option exercise price
or tax liability by delivering or
withholding securities incident to
exercise of a derivative security
issued in accordance with Rule 16b—
3

I—Intra-plan transfer in accordance
with Rule 16b-3(d){2)(ii) resulting in
an acquisition or disposition of
issuer securities

T—Acquisition or disposition
transaction under an employee
benefit plan other than pursuant to
Rule 16b-3 T

Derivative Securities Codes .

E-—Expiration of short derivative
position

H—Expiration (or cancellation) of
long derivative position

C—Conversion of derivative security

O—Exercise of out-of the-money
derivative security

X—Exercise of in-the-money or at-the-
money derivative security

Other Section 16(b) Exempt
Transactions and Small Acquisition
Codes (except for employee benefit
plan codes above)

G—Bona fide gift

R-—Acquisition pursuant to
reinvestment of dividends or
interest (DRIPS)

W—Acquisition or disposition by will
or laws of descent and distribution

L—Small acquisition under Rule 16a-6

Z—Deposit into or withdrawal from
voting trust

Other Transaction Codes ,

J—Other acquisition or disposition
(describe transaction) 1

Q—Transfer pursuant to a qualified
domestic relations order

U-—Disposition pursuant to a tender of
shares in a change of control
transaction

U.S. SECURITIES AND EXCHANGE COMMISSION, WASHINGTON D.C. 20549

STATEMENT OF CHANGES IN BENEFICIAL OWNERSHIP
CFited to Section 16{a) of the Securities Exchange Act of 1934, Section 17(a) of the Public Holdi Act of 1935 or Section ofthe
pursuant 6{a) g ) (:Jm pirdas Utitity ng Company 30(0

1. Name and Address of Reporting Person

fLasy (Firat) (Middie)
(Stroet)
(Stata) @p)

z.smmwwﬂ’r(mw

3. IRS or Soclal Security Number of Reporting Person (Voluntary)
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U.S. SECURITIES AND EXCHANGE COMMISSION, WASHINGTON D.C. 20549—Continued
Filed 16{a) of the Securities Ex Act of 1834, Section 17(a) of the Public Utiity Holdi Act of 1935 or Section 30(f) of the
{Filed pursuant to Section 16(a) change A (:Lt h the P lity Hoiding Company

4. Statement for Month/Year
5. # Amenament, Date of Original (Month/Year)™

8. Retationship of Reporting Person to lasuer. (Check aft applicable)
—Director - —Officer (give title below) —__10% Owner —Other (specify below)

TaBLE L.—NON-DERIVATIVE SECURITIES, ACQUIRED, DISPOSED OF, OR BENEFICIALLY OWNED

3. Transaction Code 4, Securities Acquired (A) or 8. Amount of
(Instruction 8) - Disposed of (‘D')‘Jlnstmcﬂom 3,4 Securities 8. 7. Nature of
1. Titte of Security | % Transaction 5 Beneficially Form: Direct !D) Indirect Beneficial
(nstructon 3 |  Date (Month/ 4 V Owned atEnd of | “or jndirect (i) | _Ownership
Day/Year) Code | V Amount | WO | pricg (oo a3 | (nstuctiond) | (nsinuction 4)
. and 4)

TABLE Il.—DERIVATIVE SECURITIES ACQUIRED, DISPOSED OF, OR BENEFICIALLY OWNED (E.G. PUTS, CALLS, WARRANTS, OPTIONS,

CONVERTIBLE SECURITIES)
4. |5 Numberot | 6. Date Exercisable 7. Title and 2. Numer '
2 Transaction | Derivative a(nd%v%te amountof " of mpo;:m“ .
1. Tleof | Gonver- 3. | anstruction [ Securities 8. Prico | Derivative of | 1 Nature
nstruc- | Price of ton Dot i of Date ' 4 tive lyOwned | SCCE, | Ownership
{ Defiva- ( Expira- atEndof | 3 | (Onstruc-
tions 3) Tve | Day/Yean Jand4) | Exercis | SFECC Amount | qncir g) | Month | 'direct ) | Tyon 4y
. Security TV able Tile | number (Instruc- “&’:‘j‘)"
A) © | of Shares tion 4)
Explanation of Responses:
"Slonamofneponinngn Date
Note'Fihﬂweoeopieso'leForm.onoowad\ be manuaily it space provided is insufficient, See Instruction 6 for procedure.
"** intentional misstatements or omissions of eomﬁhneFoderalOrmnalVlola Sea18USC.1001 and 15 U.S.C. 78ff(a). .
envrdernepononaoepammtoreochclas secuwrities beneficially owned directly or indirectly.
(Print or Type Responses)

Form 4 .
[ 1 Check box is no longer subject to Section 16. Form 4 or Form 5 obligations may continue. See instruction 1(b).

xoh g 1, 1984

Esﬁmatedaveragebudenhowsperresponseos

OMB APPROVAL United States Securities and Exchange Form 5-——Annual Statement of Beneficial
OMB Number: 3235-0362 . Commission Ownership of Securities :
Washington, DC 20549 . The Commission is authorized.to

Expires: February 1, 1994
Estimated average burden hours per
response: 1.0 :

golicit the information required by this
form pursuant to sections 16(a) and 23(a)
of the Securities Exchange Act of 1934,
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sections 17(a) and 20(a) of the Public

Utility Holding Company Act of 1935,
and sections 30(f) and 38 of the

Investment Company Act of 1940, and

the rules and regulations thereunder.

" Disclosure of information specified on
this form is mandatory, except for
disclosure of IRS or Social Security
numbers of the reporting person, which
is voluntary. If such numbers are
furnished, they will assist the _

'Commission in distinguishing reporting
persons with similar names and will
facilitate the prompt processing of the
form. The information will be used for
the primary purpose of disclosing the
transactions and holdings of directors,
officers, and beneficial owners of
registered companies. Information
disclosed will be a matter of public
record and available for inspection by
members of the public. The Commission
can use it in investigations or litigation

involving the Federal securities laws or

other civil, criminal, or regulatory
statutes or provisions, as well as for
referral to other governmental
authorities and self-regulatory

- organizations. Failure to disclose
required information may result in civil
or criminal action against persons
involved for violations of the Federal
securities laws and rules.

General Instructions

1. When Form Must be Filed

{a) This Form must be filed on or
before the 45th day after the end of the
issuer’s fiscal year in accordance with
Rule 16a-3(f). This Form and any
amendment is deemed filed with the
Commission or the Exchange on the date
it is received by the Commission or the

ange, respectively. See, however,
Rule 16a-3(h) regarding delivery to a
- third party business that guarantees
delivery of the filing no later than the
specified due date;

(b) A reporting person no longer
subject to Section 16 of the Securities
Exchange Act of 1934 (“Exchange Act")
must check the exit box appearing on
this Form. Transactions and holdings
previously reported are not required to
be included on this Form. Form 4 or
Form 5 obligations may continue to be
apg;licable. See Rules 16a-3(f) and 16a~-
2(b).

{c) A separate Form shall be filed to

reflect beneficial ownership of securities

of each issuer, except that a single
statement shall be filed with respect to
the securities of a registered public
utility holding company and all of its
subsidiary companies.

(d) If a reporting person is not an
officer, director, or 10% holder, the
person should check “other” in Item 6
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(Relationship of Reporting Person to
Issuer)} and describe the reason for
reporting status in the space provided.

2. Where Form Must be Filed

_ (a) File three copies of this Form or
any amendment, at least one of which is
manually signed, with the Securities and
Exchange Commission, 450 5th Street,
NW., Washington, DC 20549.

(Note: Acknowledgment of receipt by the
Commission may be obtained by enclosing a
self-addressed stamped postcard identifying
the Form or amendment filed.)

(b) At the time this Form or any
amendment is filed with the :
Commission, file one copy with each
Exchange on which any class of
securities of the issuer is registered. If
the issuer has designated a single
Exchange to receive Section 186 filings,
the copy shall be filed with that
Exchange only. .

{c) Any person required to file this
Form or amendment shall, not later than
the time the Form or amendment is
transmitted for filing with the
Commission, send or deliver a copy to
the person designated by the issuer to
receive the copy or, if no person is so
designated, the issuer's corporate
secretary (or person performing similar
functions) in accordance with Rule 16a-
3(e).

3. Class of Securities Reported

(a){i) Persons reporting pursuant to
section 16{a) of the Exchange Act shall
include information as to transactions.
and holdings required to be reported in
any class of equity securities of the
issuer and the beneficial ownership at
the end of the year of that class of
equity securities;-even though one or
more of such classes may not be
registered pursuant to section 12 of the

Exchange Act.

(ii) Persons reporting pursuant to
section 17(a) of the Public Utility
Holding Company Act of 1935 shall
include transactions and holdings
required to be reported in any class of
securities (equity or debt) of the
registered holding company and any of
its subsidiary companies and the
beneficial ownership at the end of the
issuer's fiscal year of that class of
securities, Specify the name of the
parent or subsidiary issuing the
securities,

(iii) Persons reporting pursuant to
section 30(f) of the Investment Company
Act of 1940 shall include transactions
and holdings required to be reported in
any class of securities (equity or debt) of
the registered closed-end investment
company {other than “ghort-term paper”
as defined in Section 2(a) (38) of the Act)

and the beneficial ownership at the end
of the year of that class of securities.
(b) The title of the security should
clearly identify the class, even if the
issuer has only one class of securities

-outstanding; for example, "Common

Stock,” “Class A Common Stock,”
“Class B Convertible Preferred Stock,”
etc.

{c) The amount of securities
beneficially owned should state the face
amount of debt securities (U.S. Dollars)
or the number of equity securities,
whichever is appropriate.

4, Transactions anid Holdings Required
To Be Reported

(a) General Requirements. (i) Pursuant
to Rule 18a-3(f), if not previously o
reported, the following transactions, and
total beneficial ownership as of the end
of the issuer’s fiscal year (or the earlier
date applicable to a person ceasing to
be an insider during the fiscal year) for
any class of securities for which a
transaction is reported, shall be
reported:

(A) Any transaction during the
issuer's fiscal year that was exempt by
operation of any rule under Section
16(b);

(B) Any small acquisition or series of
acquisitions in a six month period
during the issuer's fiscal year not
exceeding $10,000 in market value (see
Rule 16a-8); and

(C) Any transactions or holdings that
should have been reported during the

- issuer's fiscal year on a Form 3 or Form

4, but were not reported, The firat Form
5 filing obligation shall include all
holdings and transactions that should
have been reported in each of the
issuer’s last two fiscal years but were
not. See Instruction 8 for the code to
identify delinquent Form 3 holdings or
Form 4 transactions reported on this
Form 5.

Note: A required Form 8 or Form 4 must be
filed within the time specified by the Form.
Form 3 holdings or Form 4 transactions
reported on Form § represent delinquent
Form 3 and Form 4 filings.

(ii) Report transactions and holdings
in Rule 16b-3(d) ongoing securities
acquisition plans as of the most recent
date for which the information is
reasonably available, specifying the
date of the information. Also, report
transactions and holdings in ongoing
securities acquisition plans for the
portion of the prior fiscal year not
included on the Form 5 for the prior
year, specifying the date of the
information, or, alternatively, this
information may be included on & Form
4 or an amendment to the Form 5§ filed
promptly. Plan acquisitions for the



period reported, but not dispositions,
may be presented on an aggregate basis
for each plan. If reported on an
aggregate basis, disclose the range of
prices paid. .

(iii) Each transaction should be
reported on a separate line. Transaction
codes specified in Instruction 8 should
be used to identify the nature of the
transaction resulting in an acquisition or
disposition of a security.

(iv) Except for transactions related to
Rule 16b-3(d) ongoing acquisition plans
noted in (ii) above, every transaction
shall be reported even though
acquisitions and dispositions with
respect to a class of securities are equal,

- or the change involves only the nature of
ownership, such as a change from '
indirect ownership through a trust or
corporation to direct ownership by the
reporting person. Report total beneficial
ownership as of the end of the issuer's
fiscal year for all classes of securities in
which a transaction was reported.

(b) Beneficial Qwnership Reported
(Pecuniary Interest). (i) Although, for
purposes of determining status as a ten
percent holder, a person is deemed to
beneficially own securities over which
that person has voting or investment
control (see Rule 16a~1(a)(1)), for
reporting transactions and holdings, a
person is deemed to be the beneficial

. owner of securities if that person has or
shares the opportunity, directly or
indirectly, to profit or share in any profit
derived from a transaction in the
securities (“pecuniary interest”). See
Rule 16a-1(a)(2). See also Rule 16a-8 for
the application of the beneficial
ownership definition to trust holdings
and transactions.

(ii) Both direct and indirect beneficial
ownership of securities shall be
reported. Securities beneficially owned
directly are those held in the reporting
person’s name or in the name of a bank,
broker or nominee for the account of the
reporting person. In addition, securities
beld as joint tenants, tenants in
common, tenants by the entirety, or as
community property are to be reported
as held directly. If a person has a
pecuniary interest, by reason of any
contract, understanding, or relationship
(including a family relationship or
arrangement), in securities held in the
name of another person, that person is
an indirect beneficial owner of the
securities. See Rule 16a-1(a)(2)(ii) for
certain indirect beneficial ownerships.

{tii} Report transactions in securities
beneficially owned directly on separate
lines from those beneficially owned
indirectly. Report different forms of
indirect ownership on separate lines.
The nature of indirect ownership shall

be stated as specifically as possible; for

example, “By Self as Trustee for X,” “By
Spouse,” “By X Trust,” "By Y
Corporation,” etc.

{iv) In stating the amount of securities
acquired, disposed of, or beneficially
owned indirectly through a partnership, .
corporation, trust, or other entity, report
the number of securities representing the
reporting person’'s proportionate interest
in transactions conducted by that entity
or holdings of that entity. Alternatively,
at the option of the reporting person, the
entire amount of the entity’s interest
may be reported. See Rule 16a-
1(a)(2)(ii)(B) and Rule 18a-1(a)(2)(iti).

(c) Non-Derivative and Derivative
Securities. (i) Report acquisitions or
dispositions and holdings of non-
derivative securities in Table 1. Report
acquisitions or dispositions and holdi~gs
of derivative securities (e.g., puts, catls,
options, warrents, convertible securities,
or other rights or obligations to buy or
sell securities) in Table II. Report the
exercise or conversion of a derivative
security in Table I (as g disposition of
the derivative security) and report in
Table I the holdings.6f the underlying
security. Report acquisitions or
dispositions and holdings of derivative
securities that are both equity securities
and convertible or exchangeable for
other equity securities {e.g., convertible
preferred securities) only on Table IL

{ii) The title of a derivative security
and the title of the equity security
underlying the derivative security
should be shown separately in the
appropriate columns in Table II. The
"puts” and “calls” reported in Table II
include, in addition to separate puts and
calls, any combination of the two, such
as spreads and straddles. In reporting an
option in Table II, state whether it
represents a right to buy, a right to sell,
an obligation to buy, or an obligation to
sell the equity securities subject to the
option,

{iii} Describe in the appropriate
columns in Table I characteristics of
derivative securities, including title,
exercise or conversion price, date
exercisable, expiration date, and the
title-and amount of securities underlying
the derivative security. If the transaction
reported is a purchase or sale of a
derivative security, the purchase or sale
price of the derivative security shall be
reported in column 8. If the transaction
is the exercise or conversion of a
derivative security, leave column 8
blank and report the exercise or
conversion price of the derivative
security in column 2,

(iv) Securities constituting
components of a unit shall be reportad
separately on the applicable table (e.g.,
if a unit has a non-derivative security
component and a derivative security

component, the non-derivative security
component shall be reported in Table I
and the derivative security component
shall be reported in Table ). The
relationship between individual
securities comprising the unit shall be
indicated in the space provided for
explanation of responses. When
securities are purchased or sold as a
unit, state the purchase or sale price per
unit and other required information
regarding the unit securities.

5. Price of Securities

(a) Prices of securities shall be
reported in U.S. dollars and on a per
share basis, not an aggregate basis,
except that the aggregate price of debt -
shall be stated. Amounts reported.shall
exclude brokerage commissions and
other costs of execution.

(b) If consideration other than cash
was paid for the security, describe the
consideration, including the value of the
consideration in the space provided for
explanation of responses. '

6. Additional Information

If space provided in the line items of
this Form or space provided for
additional comments is insufficient,
attach another Form (or copy of the
Form) completed as appropriate. Each
Form attached as a continuation must
include information required in Items 1,
4 and 6 of the Form. The number of
pages comprising the report (Form plus
attachment) shall be indicated at the
bottom of each report page (e.g.. 1 of 3, 2
of 3, 3 of 3). If additional information is
not reported in this manner, the
Commission will assume no additional
information was provided.

7. Signature i

{a) If the Form is filed for an ~
individual, it shall be signed by that
person or specifically on behalf of the
individual by a person authorized to
sign for the individual. If signed on
behalf of the individual by another
person, the authority of such person to
sign the Form shall be confirmed to the
Commission in writing in an attachment .
to the Form or as soon as practicable in
an amendment by the individual for
whom the Form is filed, unless such a
confirmation still in effect is on file with
the Commission. The confirming
gtatement need only indicate that the
reporting person authorizes and
designates the named person or persons
to file the Form on the reporting person's
behalf, and state the duration of the
authorization.

(b) If the Form is filed for a
corporation, partnership, trust, or other
entity, the capacity in which the
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individual signed shall be set forth {(e.g.,
John Smith, Secretary, on behalf of X
Corporation).

8. Transaction Codes

Use the codes listed below to indicate
in Table 1, Column 3 and Table I,
Column 4 the character of the
transaction reported. Use the code that

" most appropriately describes the
transaction. If the transaction is not
specifically listed, use transaction Code
“I" and describe the nature of the
transaction in the space for explanation
of responses.

General Transaction Codes
P—Open market or private purchase
of non-derivative or derivative
security

S-—Open market or private sale of

non-derivative or derivative
security

Employee Benefit Plan Transaction
Codes

A—Grant or award transaction

pursuant to Rule 16b-3(c)

M—Exercise of in-the-money or at-

~ the-money derivative security
" acquired pursuant to Rule 16b-3.
plan

B—Participant-directed transaction in

ongoing acquisition plan pursuant to

Rule 16b-3(d)(2) (except for intra-
plan transfers specified in Code I)

N-—Participant-directed transaction
pursuant to Rule 16b-3(d)(1)

F—Payment of option exercise price
or tax liability by delivering or
withholding securities incident to
exercise of a derivative security
issued in accordance with Rule 16b-
3

I—Intra-plan transfer in accordance
with Rule 16b-3(d)(2)(ii) resulting in
an acquisition or disposition of
issuer securities

T—Acquisition or disposition
transaction under an employee
benefit plan other than pursuant to
Rule 16b-3 :

Derivative Securities Codes
E—Expiration of short derivative
position

H-—Expiration {or cancellation) of ,
long derivative position

C—Conversion of derivative security

O-—Exercise of out-of the-money
derivative security

X~—Exercise of in-the-money or at-the-
money derivative security

Other Section 16(b) Exempt

Transactions and Small Acquisition
Codes (except for employee benefit
plan codes above)

G—Bona fide gift

R—Acquisition pursuant to
reinvestment of dividends or
interest (DRIPS)

W—Acquisition or disposition by will

. or laws of descent and distribution

L—Small acquisition under Rule 16a-6

Z—Deposit into or withdrawal from
voting trust

Other Transaction Codes

J—Other acquisition or disposition
{describe transaction)

Q—Transfer pursuant to a qualified
domestic relations order

U—Disposition pursuant to a tender of
shares in a change of control
transaction

Form 3 or Form 4 Holdinés or
Transactions Not Previously Reported

To indicate that a holding should have
been reported previously on Form 3,
place a “3" in Table I, column 3 or Table
11, column 4, as appropriate. Indicate in -
the space provided for explanation of
responses the event triggering the Form
3 filing obligation. To indicate that a
transaction should have been reported
previously on Form 4, place a“4" nextto
the transaction code reported in Table I,
column 3 or Table II, column 4 {e.g., an
open market purchase of a non-
derivative security that should have
been reported previously on Form 4
should be designated as “P4”). In
addition, the appropriate box on the
front page of the Form should be
checked.

U.S. SECURITIES AND EXCHANGE COMMISSION, WASHINGTON. DC 20549

ANNUAL STATEMENT OF CHANGES IN BENEFICIAL OWNERSHIP
[ﬁledpuuuanthoctlonw(a)dtMSecuriﬁesExchangemm 1934, Section 17(a)ownPublocUﬁMyHo!dingCompanyAdol1935MSecﬁon30(nofw
Investment Company Act 8401

1.NamoanderessofReporﬂnoParson

(Las)

(Middio)

(Street)

(City)

(State)

Zip)

2. Issuer Name and Ticker or Trading Symbol

3. IRS or Social Secwrity Number of Reporting Person (Voluntary)

4. Statement for (Month/Year)

5. if Amendment, Date of Original (Month/Year)

6. Relationship of Reporting Person to Issuer (Check ali applicable)
Director — Officor (give title below)

—10% Owner

——. Other (specify below)
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TABLE L.—NON-DERIVATIVE SECURITIES, ACQUIRED, DISPOSED OF, OR BENEFICIALLY OWNED

2
Trangaction
1. Title of Security Date 3. Transaction
i (Instruction 3) (Month/ Code (Instruction 8)
| v
X Day/Year)

4. Securities sed
of (D) (lnstril.qc‘:ikom (g)gm

Amount

(A) or (D)

§. Amount of
Securities 6. Form: 7. Natwe of
Beneficlally Owned Dwect (3) or indirect Beneficial
ot End of W s ect (1) Ownership
Price (,g%:ga (natruchon 4) (tnstruction 4)

TABLE |l. —DERIVATIVE SECURITIES ACQUIRED, DISPOSED OF, OR BENEFICIALLY OWNED (E.G. PUTS, CALLS, WARRANTS, OPTIONS

CONVERTIBLE SECURITIES)
5. Number of | 6. Date Exercisable | 7. Title and Amoumt 9. Number 10,
| 2 Derivative and Expiration Date of Underlying of y
K 1. Tite of | Conver- ) 4 oy [Mom/DayIYea) | et 4 | 8 Price | Dovetive 1 Fomof | 11, Natre
Derivative sion or Transac- Transac- or - of Derivative Beneficial
Security Exercise | tion Date | tion Code of (D) Deriva- Secudlg Ownership
(Instruction | Price of | (Month/ | (Instruction ns . Date Eg'r‘a- Amount tive atEnd of Direct (D) (instruction
3) Derivative | Day/Year) 8) 3and 4) E);gurgh- don Title N or Security Year | indirect (f) 4)
of us'hans"b“ {instruction )
: W | o , 4)
|
|
| -
i
i
|
Explanation of Responses:
Signature of Reporting Person

(Print or Type Responses)

‘[ ] Form 3 holdings

[ 1 Form 4 ransactions reported

OMB APPROVAL

OMB Number: 3235-0362
February 1, 1994

Expires:
Estimated average burden hours per response 1.0

By the Commission.

Dated: February 8, 1991.
Margaret H. McFarland, |
Deputy Secretary.
[FR Dog, 913518 Filed 2~20-91; 8:45 am]
BILLING QODE 0010-01-M

Date
NotrﬁlemreeeopmofﬂusFonn.omofmchmustbemanuaNy
** Intentional misstatements or omissions of facts constitute Federal
Reminder: Report on a separate line for each class of securities

signed. if space

ectly or indirectly.

FORM 5
[ 1 Check box if no longer subfect to Section 16. Form 4 or Form § obligations may continue. See Instruciion 1(b).

provided Is insufficient, see Instruction
Criminal Violations. See 18 U.S.C. 1001 and 15 U.S.C. 78"(5).
benaficially owned dir .

48 SEC DOCKET 0277



