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length and not more than a 32-bit
internal architecture are regarded as 16-
bit systems for purposes of this
restriction);

{d) A maximum CPU to memory
bandwidth of less than 160 Mbit/s;

[e} A CPU bus architecture that does
not support multiple bus masters; and

{f) The systems do not include
controlted “related equipment” gther
than input/output control unitfdisk
drive combinations having all of the
following characteristics—

(1) A “'total transfer rate" not
exceeding 10.3 Mbit/s;

(2) A total connected “net capacity”
nolt exceeding 140 MBy!e: and

{3) A "total access rate” not exceeding
80 accesses per second with a maximum
“acecess rate” of 40 accesses per second
per drive.

Note: The decontrol does not affect
microprocessor based personal computers
that are:

{a) Ruggedized above a commercial/office
environment;

(b) Highly portable computers {those that
can be battery powered or other seif
contained form of power); or

{t) Stand-alone graphic workstations with
characieristics equalling or exceeding the
parameters in ECCN 1585A Advisory Note
9(aj{7} (i} and {iv).

Note: For the purposes of this decontrol.
personal computers are defined as
microprocessor based computers that gre;

{a) Designed and advertised by the
manufacturer for personal, home or business
use: and

b} Are normally sold through retail
establishments.

* - - - -
Dated: July 13. 1989.
james M. LeMunyon,

Deputy Assistant Secretory for Export
Administration.

[FR Doc. 89-16841 Filed 7-17-89; 8:45 am}
BILLING CODE 3510-DT-4 -

SECURITIES AND EXCHANGE
COMMISSION
17 CFR Part 240

[Release No. 34-27017, Internationat Serles
Release No. 105; Flle No. $7-11-88}

RIN: 3235-AD27

Registration Requirements for Foreign
Broker-Dealers

AQENCY: Securities and Exchange
Commission.

ACTIONR: Final rule.

SUMMARY: The Commission is adopting
praposed Rule 15a-6. which provides
exemptions from broker-dealer
registration for foreign entities engaged
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in certain activities involving U.5.
investors and securities markets. The
final rule incorporates the proposed
interpretive statement that the
Commission issued for comment when
proposing the rule. In another release
alsa issued todayv, the Commission is
soliciting further comment ¢n the
concept of recognition of foreign
securities regulation as a substitute for
U.5. registration of foreign broker-
dealers.

EFFECTIVE DATE: August 15, 1989,

FOR FURTHER INFORMATION CONTACT:
Robert L.D. Colby, Chief Counsel. {202)
272-2844, or John Polanin, Jr.. Special
Counsel, (202} 272-2848, Division of
Market Regulation, or Thomas S.
Harman, Chief Counsel, (202} 272-2030,
Division of investment Management
(regarding investment adviser
registration requirements discussed in
Part IV), Securities and Exchange
Comimisston, 450 Fifth Street NW.,
Washington, DC 20549.

SUPPLEMENTARY INFORMATION:

L. Executive Summary

The Commission is adopting proposed
Rule 1586 to provide conditional
exemptions from broker-dealer
registration for foreign broker-dealers
that engage in certain activities
involving U.S. investors and securities
markets. These activities include (i)
“nondirect” contacts by foreign broker-
dealers with U.S, investors and markets,
through execution of unsolicited
securities transactions. and provision of
research to certain U.S. institutional
investors; and (ji) “direct” contacts,
involving the execution of transactions
through a registered broker-dealer
intermediary with or for certain U.S.
institutional investors, and without this
intermediary with or for registered
broker-dealers, banks acting in a broker
or dealer capacity, certain internationat
organizations, foreign nersons
temporarily present in the United States,
U.S. citizens resident abroad, and
foreign branches and agencies of U.S.
persons. The Commission’s goals in
adopting Rule 15a-6 at this time are {i)
to facilitate access to foreign markets by
U.8. institutional investors through
foreign broker-dealers and the research
that they provide, consistant with
maintaining the safeguards afforded by
broker-dealer registration: and (ii) to
provide clear guidance to foreign broker-
dealers seeking to operate in compliance
with U.5. broker-dealer registration
reqilire - 2nis.

fn adr."ion, the Commigsion is
with.arawing the interpretive statement
nat it proposed together with Rule 15a~
8. The final rule ["Rule”) includes
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exemptions ingorporating many of the
positions originally set forth in the
proposed interpretive statement. The
Commission has included in this release
a discussion of the purposes and scope
of broker-dealer regulation and the
general principles of U.S. registration for
international broker-dealers, in order to
emphasize the importance that the
Commission gttaches to broker-dealer
registration and regulation in the
international context.

Finally, the Commission has issued a
separate release discussing the concept
of an exemption from broker-dealer
registration based on recognition of
foreign regulation. Many commenters
addressing the proposed nule favored
this approach, but the Commission
believes that thie numerous complex
issues raised by this approach require
further exploration before any action is
taken on the concept. To clarify the
application of U.S. broker-dealer
registration requirements to the cross-
border activities of foreign braker-
dealers. the Commission is adopting the
Rule now, while soliciting more detailed
comments on the parameters of the
concept of an exemption from broker-
dealer regisiration based on recognition
of foreign securities regulation.

{I. Introduction

Rule 15a~6 is based on the
Commission’s recognition of the fact
that the pace of internationalization in
securities markets sround the world
continues to accelerate.! As the
Commigsion noted when it published
Rule 15a—6 for comment.z multinational
offerings of securities have become
frequent,® and linkages are developing
between secondary markets * and

1 In its recent Policy Statement on Regulation of
International Securities Markets, the Commission
ouilined i8 views on the appropriate regulatory
response to this development. which it broadly
daacribed as facilitating efficiert and honest
markets where invesiors and issuers can seek the
greatest return on inveatment and the lowest cast of
capital, without regard for national boundaries.
Securities Act Release No. 8307 (Nov. 14, 1988). 53
FR 40883,

2 Securities Exchange Act Release No. 25801 {June
14, 1988), 53 FR 23645, 23548 (“Release 34-25801")-

3 See Internotionolizotion of the Securities
Markets, Report of the Stali of the LLS. Securities
and Exch C ission to the Senate Commitiee
on Banking. Housing. and Urban Affairs and the
House Commiltee an Energy and Commerce (July
27,1987} [“Report on Internationalization™) at 1143
to §El-53.

1 Since 1985. the Commission has approved
several linkages hetween U.S. and fareign
exchanges. intluding the link between the Montreal
Stack Exchange and the Bosten Stock Exchange.
sag the links between the Toronto Stock Exchange
and the Ametican and Midwest Stock Exchanges.
tespectively. See Report on Internationalization at
V49 to V-57. Presentiy. only the Montrea) Stock
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clearing systems.® The desire of
investors to trade in financial markets
around the world is increasing steadily,
and man major institutional investors,
particularly investment companies,
ingurance companies, pension funds,
and large commercial banks, are active
on an international basis.®

As interest in foreign securities has
grown, the geographical reach of
intermediaries based in national
markets has expanded greatly. Many
U.S. and foreign broker-dealers are
developing an international securities
business, establishing offices throughout
the world.” According to statistics
compiled by the Commigsion’s Office of
Economic Analysis, 179 registered U.S.
broker-dealers were affiliated with
fareign broker-dealers or foreign banks
as of 1987. In contrast, in 1973 there
were approximately twenty-eight non-
Canadian U.5. broker-dealers with
foreign parents.® As of 1988, there were
approximately fifty members of the New
York Stock Exchange in which foreign
entities had an ownership interest. In
1973, there were four.®

Exchange/Boston Stock Exchange linkage is in
operation. In addition. the Commission has
approved # pilot program developed by the Nationat
Association of Securities Dealers, Inc. {"NASD")
and the International Stock Exchange of the United
Kingdom and the Republic of Ireland, Lid. [“ISE"}.
tinking the NASD's automated guotations system
{"NASDAQ"} and the ISE's electronic quatation
system [“SEAQ"). Securities Exchange Act Release
No. 23158 (Apr. 21, 1886). 51 FR 15880. The pilol
program has been extended 1o October 2, 1989,
Securities Exchange Act Release No. 24979 (Oct, 2,
1387), 51 FR 37684. The Commission also has
approved a pilot program providing for an exchenge
of quotations belween NASDAQ and the Stack
Exchange of Singapore. Securities Exchange Act
Release No. 25457 [Mar. 14, 1988). 53 FR 9158,

¢ E.g., Letter Irom Jonathan Kalimen, Aagistant
Director. Divigion of Market Regulalion, SEC. to
Karen L. Saperstein. Esq.. Agsociate General
Counsel. International Securities Clearing
Corporalion ["ISCC™) {Sepl. 20, 1988] {ISCC linkage
with Japan Securilies Clearing Cotporation).

® Greenwich Associates, /nsiffutional Investors
1949, 912, 7287,

70ne ator recently eslimated that
approximately thirty broker-dealers will possess the
integrated back-oice irading and management
information sysiems necessary lo execute and clear
secyrities transactions on a globat basis by the year
2000. Kraus, Grawth Predicted in Global Traders,
American Banker, Mar. 20, 1989, at 14.

® New York Stock Exchange Advisory Committee
an [nternational Capital Markets,
Recommendntions Regarding Foreign Access lo the
U.S. Securities Markets [July 1973). Appendix B.

Bid atia
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The Commission responded to this
international expansion in broker-dealer
activities by publishing Release 34—
25801. This release had two purposes.
First. as discuased at greater length
beiow, the Commission sought to make
known the existing U.S. requirements for
registration of foreign broker-dealers.
Second. the Commigsion sought to
facilitate investment by U.S.
institutional investors in foreign
securities markets by proposing a rule
that would increase access to foreign
broker-dealers, consistent with the
investor safeguards afforded by broker-
dealer regulation. The Commission
recognized that foreign broker-dealers
can provide valuahle market experience,
trade execution, and research services
to U.5. institulions interested in entering
overseas markets.

Release 34-25801 comprised an
interpretive statement and a proposed
rule. The interpretive statement was a
summary of the staff's current positions
regarding broker-dealer registration by
foreign entities. Proposed Rule 15a-6,
developed from past interpretive, no-
action, and exemptive positions, would
have exempted from the broker-dealer
registration requirements of section
15(a} of the Securities Exchange Act of
1934 {“Exchange Act™) 10 fgreign broker-
dealers that engaged in securities
transactions with certain non-U.S.
persons or with specified U.S.
institutional investors under limited
conditions.

Subsequently, members of the
Committee on Federal Regulalion of
Securities of the Section of Business
Law of the American Bar Association
(*ABA™} submitted a comment letter
suggesting an expanded version of
proposed Rule 1536, which generally
reflected the substance of the
inierpretive statement, The ABA
suggested that an expanded rule, among
other things, would “spell out clearly in
cne place the ground rules to which
foreign broker-dealers are subject” and
be “mare consistent with orderly
development of the law in this area.” *!

015 US.C. 78o(a}-

!! Leter Trom [oho M. Liftin, Esg.. Committee #n
Federal Regulation of Securities, Section of Business
Law, ABA, 1o Jonathan G. Kalz. Secretary. SEC
{Sept. 14. 1988).

F4700.FMT...[16.30]...7-08-88

Believing that expansion of proposed
Rule 15a-6 to include additional
portions of the interpretive statement
deserved “serious consideration,” the
Commission solicited comment on an
expanded rule.!?

The Commission received thirty-two
comment letters in response to propcsed
Rule 15a-6 and the interpretive
statement.!? The commenters generaily
supported the Commission’s goal of
facilitating access to foreign markets by
.S. institutional investors, consistent
with the purposes underlying broker-
dealer registration. Commenters also
generally supported expansion of the
proposed rule to include the substance
of the interpretive statement.

111, Broker-Dealer Regulation

A. Purposes and Scope of Broker-Dealer
Reguliation

In the context of adopting exemplions
from the U.S. broker-dealer regulatory
scheme, the Commission believes that it
is important to reiterate the fundamental
significance of broker-dealer registration
within the structure of U.S. securities
market regulation. Because of the
broker-dealer’s role as an intermediary
between customers and the securities
markets, broker-dealers have been
requited to register with the Commission
since 1935.1* and they were registered
with numerous states before enaciment
of the Exchange Act in 1934.1% The
definitions in the Exchange Act of the

12 Securities Exchange Act Release No. 26138
[Sept. 30, 1984). 53 FR 38987 {“Release 34-26138™).

12 A detailed comment summary has begn
prepared -and placed in the T isgion's public
files. together with all comment letters received. See
File No. 57-11-88.

1+ As originally enacted. the Exchange Act deait
primarily with exchange regulation, and section 1§
of the Exthange Act authorized the Commission to
provide, by rule. for regisirstion of brokers or
dealers t-at were not aleeady =xchange members.
ARer the Commission initially adopted rules
Tequiring regisiration of over-the-counter broker-
dealers. Congress in 1936 amended seciion 15 io
cadify the Comenissior.’s rules on broker-dealer
registration. See L. Losa. Fundamentals of Secutities
Regwlaticn 409-10 {1988} and the concepl relense
also issued today. infro note 34,

1% See generally L. Loss & E. Cowett, Blue Sky
Law 26-30 [19581.
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terms “broker” € and “dealer” '7 and

18 Section 3(a){4) of the £xchange Act defines
“broker” g “any person engaged in the business of
effecting transactions in securities for the account of
others, but does nol include a bank.” 15 U.S.C,
78cle}{4). The term "bank.” however, is limited by
seclion 3(a)(8) of the Exchange Act, 15 U.S.C.
78cla){6], to banks directly regulated by 1.5, state or
federal bank regulators, and thus foreign banks that
act as brokers or dealers within the jurisdiction of
the United States are subject to U.S, broker-dealer
regisiration requitementis. See Release 34-25801. 53
FR at 23845 n.1. To the extent, however. that a
foreign bank establishes a branch or agency in the
Uniled States that is supervised and examined by a
federe] or state banking authosity and otherwise
mae's the requirements of section 3(al{8). the
G ion would ider this branch or agency
10 be a “bank” for purposes of sections 3{a)(4) and
3(a){5} of the Exchange Act.

The Commission believen that the determination
whether any particular financigl institution meets
the requirements of section 3a){8) is the
responsibility of the financiul institution and its
counsel. Cf. Securities Act Release No. 8861 {Sept.
23, 1986), 51 FR 34460 {'Release 33-6861")
(determination as to whether branch or agency of
foreign bank falls within the definilion of “bank™
under seclion 3{a}{2) of Securities Act of 1933
("Securitiea Act”}. 15 US.C. 77c{a)(2), is
responsibility of issuers and their counsel). The
Commission notes, hawever, that section 4(d) of the
Internstione! Banking Act, 12 U,8.C. 3102(d),
expressly prohibils agencies of foreign banks
established under federal law from receiving
deposits or exercising fiduciary powers. criteria
necessary for qualification as a bank under section
3{alBHC). See Conference of State Bank
Supervisors v, Conover. 715 F.2d 604 (D.C. Cir. 1863),
cert. deaied, 468 11.8. 927 {1984) {federally-chartered
agencies of foreign banks prohibited from receiving
deposits from foreign, es well as domestic, sources],
It aiso should be noted that the definition of bank
under section 3(a)(6) of the Exchange Act dilfers
somewhat from the definition of bank under section
3{a)(2) of the Securities Act. particutarly with
respeci o exercising fiduciary powers and receiving
deposits. As discussed /rfra note 168, the Securities
Act definition is applicable in determining whether
U.S. branches and agencies of [areign banks qualify
as U.5. institutional investors ¢ der the Rule.

17 Section 3{a)(5) of the Exchange Act, 15 U.S.C.
7Bc(a){5). defines “dealer” as “any person engaged
int the businesa of buying and selling securilies for
his own account, through a broker or olherwise. but
does not inciude & bank, or any person insofar as he
buys and setis securities for his own accouat, either
individually or in some fiduciary capacity, but not
as 2 part of a regular business.” Although by its
terms lhis definition is broed. it has been
interpreted to exclude various activities not within
the intent of the definition. such 3 buying and
selling for investment. See, a.g.. Letter ftom Robett
L.D. Colby. Chief Counsel, Divigsion of Market
Regulation, SEC, to Elizabeth }. Tolmach, Eaq.,
Caplin & Dryedale {Apr. 2, 1887) (United Savings
Association of Texas) (no-action position on
government securities dealer regisiration}. In
addition, the registration requiremenia of section
15(a} of the Exchange Act exclyde from regisiralion
additione] categories of persons. such as inirastate
broker-dealers. Cf. Douglas & Bales, Some Effects of
the Securitics Act Upon Investment Banking, 1 U.
Chi. L. Rev. 283, 302 n.88 (1534); Dovglae & Bates,
The Federal Securities Act of 1933. 43 Yale L], 171,
206 n.189 (1933) {".vi2 of reason” should apply 1o
similarly broad “'dealer™ definition in seclion 2{12)
af Securities Act, 15 U.S.C. 77h{12}).
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the registration requirements of section
15(a} of the Exchange Act '® were
drawn broadly by Congress to
encompass a wide range of activities
involving investors and securities
markets.'® Section 15{a) of the
Exchange Act generally requires that
any broker or dealer using the mails or
any means ot instrumentatity of
interstate commerce (referred to as the
jurisdictional means) 2° to induce or
effect transactions in securities 2! must
register as a broker-dealer with the .
Commission.

Registered broker-dealers are subject
to a panoply of U.S. regulations and
supervisory structures intended to
protect investors and the securities
markets.?? Registered broker-dealers

& See supra note 10.

1° For instance. if a U5, issuer sells its securities
in the United States through its own employees. the
activities of these employees may require broker-
dealer registration. Thie is also true for {oreign
issuers using their eraployees to sell securities
within the United Siaies. However. the Commission
has adopted Rule 3e4-1. 17 CFR 240.304-1. which
provides & safe-harbor exemption from broker-
dealer regisiration for an issuers personnel selling
the isauer's secutities under certain circumstances.
See Securities Exchange Act Release No. 22172
{fune 27, 1985), 50 FR 27940,

0 Soecifically, section 15(a)(1). 15 U.5.C.
78a(a)1), refers to “use of the mails or any means or
instrumentality of interstate cotmmerce 10 effect any
transactions in, or to induce or attempt to induce the
purchase or sale of. any security {other then an
exempted security or commercial pape'r bankers'
atceptances, or commercial bifls) = ¢ *." Gwen th -
broad definition of “int tin
3{a)(17] of the Exchange Act, 15 U.3.C. 78::[3)[1?].
which includes “trade, Te. portation. or

ication * * * b any foreign country
and any Siate.” virtually any trangaction-oriented
contact between a foreign broker-dealer and the
LS. securities markets or a U.S. investor in the
United States involves interstate commerce and
could provide the jurisdictional basis for broker-
dealer registration.

21 Section 15(a] does not require registration for
transactions in exempted securities, which are
defined in section 3(a](12) of the Exchange Act. 15
UscC. 78(:[:][12] commercial paper. bankers’
ace iat bills. 15 U.5.C.
T&:(al(ll The Canadun Bankers® Association asked
the Commission to clarify that the U.S. broker-
dea]er regulrnhun reqmmn:nt: do not apply to

ons in U.S. | paper by Canadian
banks in the 1.5. market. Commercial paper.
bankers’ acceptances, and cammerciz| bills are not
defined in the Exchange Act. Nonetheless. the
Commission notes that the definition of “security™
in section 3{a}{10) of the Exchange Act. 15 U.S.C.
78c(a}(10). generally is understood to exclude
inatruments exempi from registration under section
3(a}[3) of the Secuities Act. 15 US.C. 77¢[ali3). by
virtue of their classification as commercial paper.
See Securities Exchange Act Relesse MNo. 412 [Sept.
20. 1961} {1957-81 Transier Binder]. Fed. Sec. L. Rep.
{CCH} § 2045 ({faciors identifying exempted
commercial paper under section 3la){1} of Securities
Act); Sanders v. John Nuveen & Co.. 483 F2d 1075
{7th Cir.). cert. denied, 409 1.5, 1009 {1972) (applying
same fsclors under section 3{a){10) of Exchange
Act).

22 Many of the statutory and regulztory

must be members of a self-regulatory
organization {*SRO") ?* and the
Securities [nvestor Protection
Corporation (“SIPC").2* They are
subject to statutory disqualification
standards and the Commission's
disciplinary authority,2® which are
designed to prevent persons with an
adverse disciplinary history from
becoming. or becoming associatad with,
registered broker-dealers. They also are
required by the Commission’s net
capital regulations 2¢ to maintain
sufficient capital to operate safely. In
addition, they are required to maintain
adequate competency levels, by
satisfying SRO qualification
requirements,z?

Further. registered broker-dealers are
under extensive recordkeeping and
reporting obligations,*® fiduciary
duties ?* and special antifraud rules,3?
and the Commission's broad
enforcement authority over broker-
dealers.3! That authority. in turn. helps
assure that broker-dealers are
complying with the statutory and
regulatory provisions governing the U.S.
securities industry.32 Moreover, the

sections 15(b)(4) and 15(b)(6) of th Fxchange Act.
15 U.S.C. 7Ba(b)4) and 780(b)(6}; Fules 15¢3-1. 15c3-
3, 17a~1, 1784, and 17a-5, 17 CFF 240.15¢3-1, 15¢3-
3,173-3. 17a-4, and 17a-5. Nevertheiess. the staff
would not } that the Ci i take
enforcement action against foreign broker-dealers
for want of complisnce with those provisions. with
the exception of sections i5{b){4) and 15{b}{6). if the
foreign broker-dealers were exempt from broker-
dealer registration under the Rule.

22 Section 15{b)(8) of the Exchange Act. 15 US.C.
7B bi}(8).

24 Section (a)(2) of the Securities Investor
Protection Aci of 1970 15 11.5.C. Z8coca)(2).

T* See sactions 3(2){39). 15(b]{<). and 15{b)(6) of
the Exchange Act, 15 U.5.C. 78c(a}{39]. 7Bofb 4}
and 78o{b)|6).

24 See Rule 15c3-1. 17 JFR 240.15c3-1.

27 Eg.. NASD Schedules io By-Laws. Schedule C,
NASD Manual (CCH] 111782-91. See section
15{b}t?] of the Exchange Act. 15 U.S.C. 780{bli7).

* Eg.. Rules 17a-3 jrecordkeeping), 17a—4 irecord
preservation). and 17a-5 (reporiingl. 17 CFR
240.172-1. 1784, and 178-5. In addition. for
nonresident regisiered broker-deglers the
Cummnulon hn adopted Rule 17a-7, which

for U.S. mai of
records by lhene broker-deglers. 17 CFR 240.17a-7.
See alse NASD Schedul-~s to By-Laws. Schedule C
VI NASD Manual (CCH) 11790,

2* See Hanly V. SEC. 15 F.2d 569, ssstzd Cir.
19693 {"A ities dealer a
relationship 10 & buyer of securities in that by his
position he implicitly represents he has an gdequate
basis for the opinions he renders "}

32 £ g.. section t5(c} of the Exchange Act, 15
U.S.C. 780{c). and the rules thereunder. e.g.. Rule
15¢1-2. 17 CFR 240.15¢1-2

A1 Ser sections 15(c} and 2! of the Exchange Act.
15 V.5.C. 780ic} and 78u.

32 Ep. Rule 14b-1, 17 CFR 240.14b-1 {prompt
forwarding of proxy information to beneficial
owners of securities); Rule 17a-8. 17 CFR 240.17a-8

prervisicns cited below as applicable o
broker-dealers actually are applicable by theit
terms to other unregistered broker-dealers. Eg.,

a

F4700.FMT...[18.30]...7-08-88

[Fi ial recordkeeping and reporting of cusrency
and foreign transactionsl: Rule 17a-13 17 CFR
Coatoed
A
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Commission’s financial supervision of
entities participating in the
interdependent netwaork of securities
professionals contributes to the
financial soundness of this nation’s
securities markets.

These considerations remain
important regardless of whether a
broker-dealer's activities involve
contacts with individual or institutional
investors. When Congress authorized
and subsequently required the
Commission to register broker-dealers,
Congress did not condition the
requirement for registration on the type
of inveslor involved. in 1975, Congress
amended section 15(a) 1o extend the
broker-dealer registration requirements
to all broker- iealers trading exciusively
on a national securities exchange or in
municipal securities.3% Moreover, &s
noted in the concept release issued
today,®* Congress recently reaffirmed
the importance of regulating securities
professionals who aperated in a largely
institutional market by enacting the
Government Securities Act of 1986.35
Congress enacted this legislation to
remedy serious problems. including a
depositors’ run on savings and loan
associations and savings banks that
resuited in the temporary closing of
seventy-one of those financial
institutions. that had developed in a
primarily institutional market due in
part to inadequate regulation of the
professional intermediaries in that
market.?%

Accordingly, after reviewing the
comments. the Commission is
proceeding cautiously by adopting the
limited exemptions incorporated in the
Rule. As discussed previously, however,
the Commission is seeking comment in
the Concept Releare on a conceptual
approach that might increase the ability
of U.S. institutional investors to deal
with foreign broker-dealers in a manner
that is consistent with the protection of
those investors and with the Exchange
Act.

B. General Principles of U.5.
Registration for International Broker-
Dealers

Befare discussing the exemptions in
the Rule, it is useful to review the

240.173-13 (quarterly security counts}: Rule 17F-1. 17
CFR 240.171-1 (reparis and inquiries concerning

isging, los, feit. or stolen ities): Rule
12-2. 17CFR 240.17-2 [fingerprinting of securities
induniry persannai].

33 Securities Act Amendmenis ol 1975. Pub. L. No.
94-29, § 11. 89 Stat. 97, 121 {1975).

** Securities Exchange Act Release No. 27018
(July 12, 1889) [ "Cancep! Release"].

** Pub. L No. 99-571. 100 Stat. 1208 (1986}

% See S. Rep. No 99428, 99th Cong.. 2d Sess. 6
10 (1968},

5-031999 DOMOON 17~ UL -89-10:146:20)

general principles governing U.5.
registration of brokers and dealers
engaging in international activities.37
The definitions of “broker” 98 and
"dealer” 3% do not refer to nationality.
and the scope of these definitions
includes both domestic and foreign
persons 19 performing the activities
described therein. Consequently, any
use of the U.S. jurisdictions] means o
engage in these activities could trigger
the broker-dealer registration
requirements of section 15{a).4*

*T These priaciples similatly would spply 1o
registration of government securities brokers or
government securities dealers under section 15 of
the Exchange Act, 15 US.C. 7805, and to
registration of municipal securities dealers under
section 158 of the Exchange Act 15 U.5.C. 780-4.
Neither these principles nor the Rule. however,
necessarily reflect the requirements of any stute
securities laws, which may apply to the activities of
foreign broker-dealers within the jurisdiction of
those states. Foreign broker-dealers exempt from
registration by virtue of compliance with the Rule
still could be subject 1o the registration
requiremenis established by state securities laws.
since the Commission has no authority 1o grant
exemptions from those requirements.

3% See note 18 supro.

3* See note 17 supro.

*? Section 3(a)(9) of the Exchange Act. 15 USC.
78c{a)(9). defines “person” as & “netural peraon.
company. government. or poiilical subdivision,
agency. ot instrumeniality of & government,” again
without reference to nalionality.

‘! See supro note 20 and accompanying text.
Apari from concemns aboul broker-dealer
registration. foreign broker.dealers should be
careful that eny offers or sales of securities comply
with the registration provisions of the Securities

1. Broker-Dealer Operations

As a policy matter, the Commission
now uses a territorial approach in
applying the broker-dealer registration
requirements to the intemational
operaticns of broker-dealers.4? Under
this approach, all broker-dealers
physically operating within the United
States that effect, induce. or attempt to
induce any securities transactions
weuld be required to register as broker-
dealers with the Commission, even if
these activities were directed only to
foreign investors outside the United
States. Conversely, as explained in the
interpretive statement in Release 34-
25801. U.S. entities would not be
required to register if they conducted
their sales activities entirely outside the
United States,*3

In their comment letiers. the College Retirement
Equities Fund {"CREF"}, Westpac Banking
Corporation, and Debevoise & Mimpion argued that
section 30(bj should pt from C issi
regulation foreign broker-dealers aperating
exclusively outside this country and contacting U.S.
institutional investors in the United States from
outside this country, They asseried that reading
section 30(b) 10 protect only foreign broker-dealers
not raing the .S, jurisdictionsl means 1o effect,
induce, or attempt to induce eny transacticns iz
securities with or for U.S. persons would render the
tection meaningless. on the grounds that foreign
broker-dealers avoiding this use of the U.S.
jurisdictional means would not be subject to the
requirements of section 15(a) in the first place.

The Commission’s position on the application of

30{b) hist lly has been. and continues to

Act. when applicable. Sex Securities Act Rel
No. 4708 (July 8, 1964}, 70 FR 9825 ["Release 33-
47087). and No. 8779 (June 10, 1968). 53 FR 22661
["Release 33-8779"). .

A potential limitetian on the broad application of
section 15(a} may be found in section 30(b) of the
Exchange Act, which excludes from the application
af the Exchenge Act or the rales thereunder any
person “transact|ing| a business in securities
without the jurisdictian of the United States.” in the
abaence of Commission rules explicitly applying
thawe provisions to these p 15 U.S.C. 78dd(b}.
While ng rules have been adopied, the exemption
provided by section 30{b) has been held unavailabie
if transactions occur in a U.S. securities markel,
Roth v. Fund of Funds, Ltd., 405 F.2d 421 {2d Cir.
1968). cerL denjed. 394 US. 975. reh, denied, 395
U.5, 841 (1300); Schoenbaum v. Firsthrook. 435 F.2d
200. 208 {24 Cir.}, rev'd in port on other grounds. 45
F2d 215 {2d Cir. 1988} [en banc)}, cert. denied sub
nom. Maniey v. Schoeabawm. 335 1S, 906 {1968}:
Selzer v. The Bonk of Bermuda, L1d., 385 F, Supp.
415 (S.ILN.Y. 1974): In the Matter of 1.O.S., Ltd.
{5.A.1. 197172 Tranafer Binder) Fed, Sec. L Rep.
(CCH) 178.837 [Mar. 14, 1872): if offers =nd sales are
made abroad 1o 1.5, persans or in the United Slates
to facilitate saies of secutities shroad. SEC v.
United Financial Group. Inc., 474 F2d 354 {9th Cir.
1973): Traves v. Anthes Imperial Ltd., 473 F.2d 515
(8th Cir. 1973): Leasco Date Processing Equipment
Corp. v. AMfaxwel], 488 F.2d 1328, 1336 n.6 [2d Cir.
1972}: Barsch v. Drexe! Firestone. Inc., 389 F. Supp.
448, 453-59 {S.D.N.Y 1974). aff'd in part and rev'd in
part, 518 F.2d 874 {2d Cir. 1975). cert. denied sub
nom. Bersch v, Arthur Andersen & Co.. 423 1S, 118
11925): or if the United States is used asx a base for
securities [raud perpetrated on foreigners. Arthur
Lipper Corp. v. SEC. 547 F.2d 171 |24 Cit. 19781, ref.
denied. 351 F.2d 915 {2d Cir. 1977}, cert. denied. 434
L.5. 1009 (1978].

F4700.FMT...{16,30]...7-08-88

be. that the phrase “without the jurisdiction of the
United States™ in thet section does not refer to th
territorial limits of this country. Ses. £.g.. Securities
and Exchange G ission. Brief Amicus Curige on
Rehearing by the Full Court. Schoenbapm v.
Firstbrook (2d Cir. 1968} at 23. Moreover, even if
nection 30{b) were read 1o incorparate a territorial
approach, the Commission does not believe that
section (b} would exempi from broker-dealer
regisiration the activities suggested by the

tere. In particular, directed selling efforis 1o
US. investors in the United States hardly could be
considered activities not traversing the U.S.
tertitorial limits. A broker-dealer apersting cutsid
the physical boandaries of the United States. but
using the U.S. mails. wires. or telephone lines to
trade securities with U.S. persons Yocuted in this
couniry, would not be. in the words of section Jo(b.
“iransacifing] a business in securities without the
jurisdiction of the Uniled Statea.”

42 Proposed Regulation S glso foll a territorial
approach. see Release 336779, 53 FR al 2786508,
This territorial approach is different from the
limilsd nationality approach taken in Release 33—
4708, which stated that. to avoid being subject 1o the
registration requirements af the Securities Act, an
offering must be “mede under circymstances

bly designed 10 preclude distribution or
redistribution of the securities within. or 10
nationals of. the United States.” 29 FR al 9329
{emphasis added).

3 See Release 34--25801. 53 FR at 23646 .9 and
accompanying text. After the effective dme of the
Rule, the s1afT will withdrew twa prior inconsisien!
no-action positions regarding arrangements under
which sales or related activities involving
exclysively foreign persons emanated from within
this country. Letter from Amy Natterson Kroll.

Continurd
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Also. the Commission uses an entity
approach with respect lo registered
broker-dealers. Under this approach. if a
foreign broker-dealer physically
operates a branch in the United States,
and thus becomes subject to U.S.
registration requiraments, the
registration requirements and the
regulatory system governing U.S. broker-
dealers would apply to the entire foreign
braker-dealer entity. If the foreign
broker-dealer establishes an affiliate in
the Uniied States. however. only the
afftliate must be registered as a broker-
dealer; the foreign broker-dealer parent
would not be required to register.**
Under this arrangement, absent
exemptions, only the registered U.S.
alfiliate would be authorized to trade
with any person in the United States or
perform securities functions on behalf of
those customers, such as effecting
trades. extending credil, maintaining
records and issuing confirmations, and
receiving, delivering, and safeguarding
funds and securities.*s

Some commenters questioned
whether, under these principles, a
registered broker-dealer’s personnel
who are stationed outside the United
States with z foreign broker-dealer may
contact U.S. and foreign persons located
in the United States on behalf of the
registered broker-dealer. provided that
these personnel are U_S.-registered and
subject to U.S. regulatory supervision.$®
Assuming these persons were subject to
the registered broker-dealer’s
supervision and control ** and satisfied
all U.S. SRO qualification standards,*®

Aurmey. Division of Market Regulation. SEC, 10
Kevin McMahon, Esq.. Jones. Grey & Bayley, P.S.
{Aug. 1. 1088) {Barons Mongage Association): Letter
fram Lyane G, Masters. Altarney. Office of Chiel
Counsel. Division of Market Regulation. SEC. to
Chester . Jechimiec. Esq., Wi d. McGiire,
Sechrest & Minick [Ang. 4. 1987 {States Peiroleum.
[nc.). The withdrawsl ol these no-action positions
was discusaed when the interpretive statement waz
proposed, but ng were received. See
Reiease 3425801, 53 FR at 23850 n.48,

** Similarly. only the affilinte’s personnel masi be
licensed appropriately by the NASD or another
SRO. See sections 3{a}{16} and 15(c)a) of the
Exchange Act. 15 U.5.C. 78c{ali?8) and 78o(cH8).

4% Bee note 189 infro regarding whether a
registered broker-dealer would be permitied 10
funciion as an introducing hroker to an unregistered
foreign broker-dealer.

40 The Securities Industry Association {"SIA")
and Merrill Lynch & Co.. Inc. The SIA inquired
concerming contacts onginating from oulside the
United S1ates, while Merriil Lynch addressed
conlacts artginating inside this countsy also.

47 Gection 15|h}(4)E) of the Exchange Act. 15
1.5.C. 780{L {4}){E). impones 5 reasonable
supervision slendard, and section 20{a) of the
Exchange Act. 15 U.S.C. 7Bifa}. establishen bolk
controlling person liability and 3 good fasth defense

4* See texl nceompanying nole 27 supra.

5-0311939 OO {QON 17 - JUIL-89-10:16:24)

the Commission believes that it is
consistent with these principles for a
registered broker-dealer’s registered
representative gtationed outside the
United States with a foreign broker-
dealer to contact persons in the United
States from within or without this
country on behalf of the registered
broker-dealer.

2. U.S. Investors

In addition to requiring broker-dealer
aperations physically located within the
United States to register, the
Commission’s tetritorial approach
generally would require broker-dealer
registration by foreign broker-dealers
that. from outside the United States,
induce or attempt to induce trades by
any person in the United States.4* The
Commission would nat require
registration. however, of foreign broker-
dealers dealing from abroad with
foreign persons domiciled abroad but
temporarily present in thie country.®?

If foreign broker-dealers are effecting
trades outside the United States with or
for individual U.S. citizens resident
abroad. but have no other contacts
within the jurisdiction of the United
States, the Commission generally would
not expect these foreign broker-dealers
to register. Most U.S. citizens residing
abroad typicelly would not expect, in
choosing to deal with foreign broker-
dealers, that these foreign broker-
dealers would be subject to U.S.
registration requirements. Nor would
foreign broker-dealers saliciting U.S.
citizens resident abroad normally
expect that they would be covered by
U.S. broker-dealer requirements, since
they generally would not be directing
their sales efforts toward groups of U.S.
nationals. To make clear that
registration is not required of foreign
broker-dealers dealing with U1.S. persons
resident abroad, including branches and
agencies of U.S, persons located abroad,
the Commission has included in the Rule
a specific exemption for these foreign
broker-dealers, as discussed in greater
detail nelow. The Commission
historically haa taken the view.
however, that foreign broker-dealers
specifically targeting identifiable groups
of U.S. persons resident abroad, e.g..
U.S. military and embassy personnel.
could be subject to U.S. broker-dealer
registration requirements.5* This
position is reflected in thr. exemption.

*® See proposed interpretive statement. Release
34-25801. 53 FR al 23649-51.

*9 The Kule incarparates an exemption for foreign
braker.dealers engaging in securitiea activities with
these persans, See Pt IV.B. infro.

1 See Reilease 34-4708 (a public offering of
securities specilically direcied taward ULS, citizens

F4700.FMT...|16.30]...7-08-88

3. Solicitation

The proposed interpretive statement
explained that if a trangaction with a
person in the United States is solicited,
the broker-dealer effecting the
transaction must be registered.>?
Although the requirements of seclion
15(a) do not distinguish between
solicited and unsolicited transactions.
the Commission does not believe, as a
policy matter, that registration is
necessary if U.S. investors have sought
out foreign broker-dealers outside the
United States and initiated transactions
in foreign securities markets entirely of
their own accord. In that event, U.S.
investors would have taken the
initiative to trade outside the United
States with foreign broker-dealers that
are not conducting activities within this
country. Consequently, the U.S.
investors would have little reason to
expect these foreign broker-dealers to
be subject to U.5. broker-dealer
requirements. Moreaver, requiring a
foreign broker-dealer to register as a
broker-dealer with the Commission
because of unsolicited trades with U.S. -
persons could cause that foreign broker-
dealer to refuse 1o deat with U.S.
persons under any circumstances.

As noled in the proposed interpretive
statement. 53 however, the Commission
generally views “solicitation.” in the
context of broker-dealer regulation.5* as
including any affirmative effort by a
broker or dealer intended to induce
transactional business for the broker-
dealer or its affiliates.55 Solicitation

ebroad, such as military personniel. would be
regarded as subject to Secutities Act registrationk
SEC v. Siamerican Securities. Lid., Liligation
Release No. 8937 {June 17, 1975} [cherging. among
other things. violation of section 15{a) regarding
policilation of securities lransaclions from
# 4 cilizens & in Southeast Asia. for
execution primarily on U.S. exchangea and aver-the-
counier kels). See also Rel 13-6779. 53 FR al
22670 1108 [ “offerings specifically targeted at
identifiable groups of U.S. cilizens resident abroad™
would not be eligivie for safe-harbor exemption
from Securities Act regiztration under Rule 903 of
proposed Regulztion S). By “largeting.” the
Commiasion means selling efforts intentionally
directed toward identifiable groups of U.S. citizens
resident abroad.

32 Soe Release 34-25801, 53 FR at 236468: see also
Report on Internalignalization at V42

33 Release 34-25801. 53 FR al 23850

&+ Section 15(21{1] of the Exchange Act tequires
registration of brokers and dealers that eflect
securities transactions or “induce or attemptr to
induce the purchase or sale of. any necurity.” 15
U.S.C. 7Bo{a (1) {emphasis added). i # foreign
broker-dealet’s tecurities activitien hrought it within
the definitions of “broker” or “dealer” in section
3taj {4) ar {5} using the 1J.S, jurisdictionel means to
solicit irades from U.S. cusiomers would be
sulficient to trigger the registration requirements of
seclion 15{al.

33 The Repor! on Intemationalization said that
“Ikley to the issue ol solicatation is whether the

Conhinved
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includes efforta to induce a single
transaction or to develop en ongoing
securities business relationship.
Conduct deemed to be solicitation
includes lelephone calls from a broker-
dealer to & customer encouraging use of
the broker-dealer to effect transactions.
as well as advertising one’s function as
a broker or a market maker in
newspapers or periodicals of general
circulation in the United States ar on
any radio or television station whose
broadcasting is directed into the United
States. Similarly, conducting investment
seminars for U.S. investors, whether or
not the seminars are hosted by a
registered U.S. broker-dealer, would
constitute solicitation.®® A broker-
dealer also would solicit customers by,
among other things, recommending the
purchase or sale of particular securities,
with the enticipation that the customer
will execute the recommended trade
through the broker-dealer.

Thirteen commenters argued that this
definition of solicitation should be
narrowed.®? In particular. Fidelity
Investments did not think that visits to
this country by an unregistered foreign
broker-dealer “to introduce itseif as
being available to execute trades” or “ta
explain regulatory changes occurring in
its own jurisdiction” should be deemed
solicitation. baged on Fidelity's
assumption that these activities would
not constitute inducements to effect
trades through the foreign broker-
dealer.>® The pther comments supported
broader latitude with respect to the
disiribution of research by foreign
broker-dealers to U.S. institutional
investors and with respect to the
distribution in this country by foreign
exchanges of foreign market makers'
quotations, both of which the proposed
interpretive statement treated as
solicitation,>*

foreign broker-dealer's contacts with U.S. markets
reasonably may be viewed as attempting to induce
an invesior's purchase or sale of 8 securily.” Report
on internationalization al V—42. See niso Letter from
David Romanski. Attorney, Division of Market
Regulalion, SEC. 10 Hugh Seymour. Hoare & Govell.
Ltd. {Sepr. 28, 1973). discussed in Release 34-25801.
53 FR ot Z3846 n.12 ynd accompanying lext.

% See Hoare & Govetl befter, sypro note 35.

*7 Fideltty Investments, Madrid Stock Exchange.
Dechert Price & Rhoads. Rosa & Herdies. CREF.
Stikeman. Ellioit, Continental Bank. Associaticn of
German Banks, Toronto Stock Exchange. ihe SIA.
the ABA, the Committee on International Banking.
Securilies. gnd Financial Transaclions of the
internalional Law and Practice Section of the New
Yark Siate Bur Association ["NYSHA"], and
Sullivan & Cromwaell.

*" Letier from john I. Fitzgerald. Vice President
rnd General Counsel, Fideltiy Invesiments. to
Jonethan G. Katz, Secretary. SEC (Sept. 13, 1988), at
3. Several other commenters agreed. See Part IV.B.
infra.

3% Ser Release 34~25801. 53 FR a1 23850-51.

5-0131959 0012(C0K t 7-JUL -89-10:162T

The Commission generally believes
that a narrow construction of
solicitation would be inconsistent with
the express language of section 15{a}(1).
which refers to both inducing or
attempling to induce the purchase or
sale of securities.®® and would be
unwarrsnted in the contex! of the
domestic application of U.5. broker-
dealer (zgisiration requirements. As a
matier of policy. however, the
Cominission has created & conditional
exemption in the Rule lo permit
expanded U.S. distribution of foreign
broker-dealers' research reports to
major U.S. institutions, which is
discussed below.

In addition, the Commission believes
that expanded thicd-party distribution of
foreign broker-dealers’ guotations in this
country without registration should be
allowed on an interpretive basis.%* As
the proposed interpretive statement
explained,52 the dissemination in the
United States of 2 broker-dealer's
quotes for a security typically would be
a form of salicitation. The staff
nonetheless has given assurances that
enforcement action wouid not be
recommended for lack of broker-dealer
registration with respect to the
coliective diatribution by organized
foreign exchanges of foreign market
makers’ quotes, in the sbsence of other
inducements to trade on the part of
these market makers.53 Several
commeniters discussed an exemption in
the Rule for the collective distribution of
foreign broker-dealers’ quotations. The
ABA suggested exempting from
registration foreign broker-dealers that
acted as market makers and provided
their names, addresses, telephone
numbers, and quotes a3 par of the
collective distribution by a “recognized
foreign securities market” of foreign
market makers' quotes.®* Members of

9 Spe supro note S4.

*1 See Parl IV.B. infre. The Commission atso has
created an exemption in the direct conlact
provisions of the Rule to permit associated persons
of foreign broker-dealers to make visits to U.S.
institutional investors under limited cenditions. The
Rule does not permil fareign associated persons Lo
conduct any other acrivities within this country.
unless those activities wauld not require broker-
dealer registration.

% Release 34-25801. 55 FR at 23851,

+1 See Release 34-25801. 53 FR ot 23647 nn.2,-27
and accompanying text. The s1afT'a no-action
gasurances aiso exiended to the execytion of Irades
resulting fram these quoles.

4 Letter from Liftin lo Kalz. supro nate 11. at 4.
The ABA did not offet aty specific criteria for
defining a “recognized foreign securities market,”
which it defined as a foreign securities market
determined by the Commission {or the stafl.
pursuant o delegated authority) 1o be entitled 1o
this trealment.

F4700.FMT...[16.30]...7-08-88

the Securities Law Committee of the
Chicage Bar Agsaciation ("CBA™)
concurred. Sullivan & Cromwell
maintained that the fact-specific nature
of these arrangements rendered them
more suitable for resolution by the staff
through no-action or interpretive
procedures. The Public Securities
Association {"PSA"} suggested that. if a
foreign broker-dealer participated in a
third-party guotation system
“principally directed at foreign
persons,” dissemination of its quotations
to UU.5. institutional investors should not
be considered solicitation of those
investors, provided thet the foreign
broker-dealer did not engage in other
activities in the Uniled States requiring
broker-dealer registration.83

At the present time, the Commission
generally would permit the U.S.
distribution of foreign broker-dealers’
quolations by third-party systems. e.g..
systems operaled by foreign
marketplaces or by private vendors, that
distributed these quotations primarily in
foreign countries. The Commission
recognizes that access to foreign market
makers’ quotations is of considerable
interest to registered broker-dealers and
institutional investors, who seek timely
information on foreign market
conditions.®*® The Commission’s
position, however, would apply only to
third-party systems that did not altow
securities transactions to be executed
between the foreign broker-deater and
personsg in the United States through the
systems. In addition, foreign broker-
dealers whose quates were distributed
through the systems would not be
allowed to initiate contacts with U.S.
persans, heyond those exempted under
the Rule, without registration or further
exemptive rulemaking. The Commission
believes that questions regarding the
future development of third-party
quotation systems with internal
executian capabilities designed. for
example, to facililate cross-border
trading in securities while the domestic
markets for thase securities are closed,
should be addressed under present

52 Leiter from Frances R. Bermanzohn, Senior
Vice President and General Counsel. PSA. to
Jonathan G. Kalz. Secretary. SEC [Oct. 28. 1988). 2\
b

44 The Comnission would hsve reservations.
however. aboul certain specialized nuatation
systems. which might canstitute a tnare poweriul
inducement ta effect trades hecause of the nature of
the propdsed transactions. For example. a foreign
broker-dealer whose quotalions were displaved in a

Y that di inaled q only for large
block rades might well be decmed to have engaged
in solicitation requiring broker.dealer registration.
as opposed Lo a foreign broker-dealer whose quoles
were displayed in a system that disseminated the
quotes ol numerous farcign dealers or market
makers in the same security.
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circumstances by the staff on a case-by-
case basis or by the Commission in
further rulemaking proceedings. The
Commission alao believes that the direct
dissemination of a foreign markat
maker's quotations tc U.S. investors,
such as through a privete quote system
cantrolled by a foreign broker-dealer,
would not be appropriate without
registration, because the dissemination
of these quotations would be a direct,
exclusive inducement to trade with that
foreigr: broker-dealer.

4. Registered Broker-Dealers

Some commenters asked the
Commission to confirm that foreign
broker-dealers would not become
subject to the registration requirements
of section 15(a) by using the 11.5.
jurisdictional means to deal only with
registered broker-deaiers.%? The staff
already has taken no-action positions on
broker-dealer registration with respect
to foreign broker-dealers engaging in
securities transactions with registered
broker-dealers and with banks acting in
a broker or dealer capacity {including
acling as municipal or governmentai
securites dealers).®® The Commission
has codified this position as an
exemption in the Rule,*? so that
transactions by foreign broker-dealers
with registered broker-dealers acting as
principal or agent, or with banks acting
in a broker or dealer capacity, need not
take place within the framework
established by the propased rule.?®

IV. Rule 15a-6 and Concept Release
A. Overview

The Commission’s response to the
issueg raised by the comments on the
interpretive statement and proposed
Rule 1586 is threefold. First, the
Commission is adopting exemptions
allowing nondirect contacts between
foreign broker-dealers and US.
investors. Second. the Commission is
adopting exempiions allowing direct
contacts between foreign broker-dealers
and certain U.S. investors through
iniermediaries, and between foreign
broker-dealers and certain other persons
directly. Third. the Commission is

"7 The Institute of International Bankers. the
ABA. the PSA. the 5IA. Securiliy Pacilic
Corporation, and Sullivan & Cromuwell.

** Letier from John Foleain. Jr.. Attomey. Office
of Chief Counsel. Division of Market Regulatian.
SEC. to Robert L. Tortoriello. Enq.. Cleary. Gottlieb.
Steen & Humilton {July 7. 1986} {National
Westminater Bank PLC]: Letter (rom Robert 1.0,
Colby, Chiel Counsel, Division of Market
Regulstion. SEC, 1o Robert i. Torlorielio. Esq,..
Cleary, Cottlieb, Steen & Hamilton [Apr. 1. 1988)
ISecurily Pacific Corporation).

** Sep Part IV.B infro.

74 Spe Release 34-25801. 53 FR a1 2185354,

5-031999 001 H{ooN 1 7-JUL-89-§0: 16:30)

seeking comment in the Concept Release
on a conceptual approach based on
recagnition of foreign regulation as a
substilute in pari for U.S. broker-dealer
registration.

1. Rule 15a-8

The first two prongs of this approach
are incorporated in the Rule, which the
Comumission has decided to adopt in an
expanded format substantially as
published in Release 34-26136. The Rule
thus incorporates much of the proposed
interpretive statement to realize the
benefits of codification identified by
many commenters.”! As adopted. the
Rule contains exemptions from broker-
dealer registration for nondirect
contacts through unsolicited
transactions and the distribution of
research reports, and it allows for direct
contacts with certain U.S. institutional
investors through intermediaries and
with certain other defined classes of
persons without intermediaries.

2. Recagnition of Foreign Securities
Regulation

The third preng of the Commission's
approach is represented by the Concept
Release on recognition of foreign
securities regulation also issued today.
in the proposed interpretive staterment,
the Commission noted that the
development of comprehensive broker-
dealer regulation in foreign nations
suggested tha! agreements with foreign
securities authorities as to some form of
recognition of foreign broker-dealer
regulation might be possible in the
future. Under this conceptual approach,
a country could recognize regulation of a
foreign broker-dealer by the lattet’s
home country as a substitute, to some
extent, for its own domestic regulation.
The Commission pointed out, however,
that this approach “could raise the
possibility of reduced U.S. investor
protection, unless the foreign
jurisdiction had a broker-dealer
regulatory system that was comparable
and compatible with that of the United
States. this system was
comprehensively enforced. and ready
cooperation in surveillance and
enforcement matters between the
United States and the foreign
jurisdiction was the norm.” 72 [n light of
these factors, the Commission stated
that it was weighing whether some
degree of mutual recognition of
international broker-dealers might be
possible in the future.

! See syprd noles 11-13 and accompanying lexl.
'2 Release 34-25801. 53 R al 23652,

F4700.FMT..[16,30)...7-08-88

Seventeen commenters favored some
form of mutual recognition.?? Several of
these commenters advocated permitting
a foreign broker-dealer to deal directly
with U.S. institutionat investors after the
Comrnission made a formal
determination that its home country’s
broker-dealer regulatory regime was
adequate,” particularly if there were a
satisfactory informatipn-sharing and
mutual cooperation agreement between
U.8. and foreign regulators.”s

The comments indicate grest interest
by U.S. institutional investars and
foreign market professionals and
securities authorities in an exemption
from broker-dealer registration based on
recognition of foreign regulation. The
many camplex issues inherent in this
approach require careful deliberation by
the Cornmission and foreign securities
authorities before the parameters of this
exemption could be defined sufficiently
to realize the desired goals of increased
access to foreign markets by U.S.
institutional investors, and more
efficient regulation of the cross-border
activities of foreign broker-dealers.
withoui resulting in reduced protection
for U.S. investors and gecurities
markets. Therefore. the Commission has
decided to adopt the Rule at the preseat
time, in light of the increasing cross-
border activities of foreign broker-
dealers and the need for clarification of
the application of the U.S. broker-dealer
registration requirements to these
activities, while also soliciting specific
comment on a conceptual approach
based on recognition of foreign
securilies regulation.

3. Withdrawal of Proposed Interpretive
Statement

in view of ils other actions, the
Commission: considers it unnecessary te
publish sepsrately a final interpretive
statement. The Rule as adopted includes
exemptions incorporating many of the
positions originally set forth in the
proposed interpretive statement, and
this release specifically discusses

2 Andras Research Capital inc.. Bank of
America, Brown Brothers Harriman. Fidelity
Envestments, Nstional Companies and Securiliey
Commission [Australia) ["NCSC”). Ross & Hardies,
CREF. Sikeman. Elliott, Westpac Banking
Corposation. The Toronto Stock Exchange. the
Institute of International Bankers. the SIA, James
Capel & Co.. Debevoize & Plimplon. the Vancouver
Sicck Exchange. the NYSHA. and The Montreal
Exchange.

¢ Westpac Banking Corporation, 1he Inslitute of
Inlernational Bankers, james {Capel. and Debevoise
& Plimpton.

3 The SIA advocaled that the Commission
require participating foreign regulators lo sccord
U 5. broker-deaters “national tresiment” fe..
treatment similar to that accorded 1o domestic
broker-dealers in the loreign country.
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tthers, especially in connection with the
general principles stated above. To
avoid confusion, the Commission is
withdrawing the proposed interpretive
statement, but the staff's interpretive
and no-action leiters and the
Commission exemptions cited therein
will remain valid until expreasly
modified or withdrawn. In addition, the
Commission wishes to confirm that the
staff’s guidance will continue to remain
availahle r2garding both the application
of the Rule and the general application
of the U.S. broket-dealer registration
requirements 1o the activities of foreign
broker-dealers,?®

B. Rule 150-6

The Commission is adopting proposed
Rule 152-8 under section 15{a})(2) of the
Exchange Act 77 to provide conditional
exemptions from broker-dealer
registration for foreign broker-dealers
that do not initiate direct contacts with
U.S. persons, that solicit or effect
transactions by certain U.S. institutional
investors through registered broker-
dealers. or that solicit or effect securities
transactions by certain other persons.

1. Structure of the Rule

As previously noted, the Commission
is adopting Rule 15a-6 in an expanded
format similar to that published in
Release 34-26136. A majority of
commenters that addressed the issue
supported expansion of the proposed
exemptive rule to include the substance
of the interpretive statement,?® and the

18 Queslions on 1his sabiect should be add d
to the Office of Chiel Counsel. Division of Market
Regulation, Securities and Exchange Commission.
450 Fifth 5t. NW.. Mail Stap 5-1, Washington. DC
20549, {202) 772-2848.

1715 U.S.C. 70n{a)(2}

% Cf the thirteen cofmmentérn who addressed the
question of whether the subsiarce of the
interpretive stalement should be included in the
proposerd rule, eleven supported expansion of the
rule: Continenitzl lllinois National Bank and Trust
Company of Chicaga. the PSA. The Totonto Stock
Exchange. the Instityic of nternational Bankers.
Chase Manhattan Govemment Securities. the SIA.
Secunity Pacific Carporation. Salomon Brothers Inc.,
Sullivan & Cromwell. Merri}l Lynch. and the CBA.
The NYSBA. while not commenting explicitly an
expansion of the proposed rule, suggested that in
{erpretive statement be “converted inlg an
inlerprefive rule” to provide foreign broker-dealers
“a clearer basia™ an which to evaluate the
application of U.S. law o their aclivities. Letter
from Lauren D. Rachlin. Chairman, NYSBA. ta
|onathan G. Katz. Secretary. SEC {Nov. 7. 1988), at 5.
The Institute of Internalional Bankers suggested
that the Commisaion retain the proposed
interprelive statemer:! for diacussion of matters not
apecifically addressed by the ABA's lormulation of
the propored rule. The SIA. Security Pacific.
Salomon Brothers, and Merrill Lynch believed that
the Commission should make clear that fulure
requasis for interpretive guidance siitl would be

idered after the ad, of the Rule. Only the
SA (which preferred ihe ABA's approach il the
Commission sdopted the Rule) and The Montreal

$-{131999 0014(00)(17-JUL-89- 10:16:32)

Commission concurs with thase
cumments suggesting that an expanded
rule would be understood more easily.
especislly by foreigners unfamiliar with
the Commisszion interpretive practices.
Therefore, Rule 158-6 as adopled
incorporates many of the positions
articulated in the interpretive statement.
although it differs in some respects from
the expanded rule published in Release
34-26136. For ease of reference. the Rule
has been organized into nondirect
contacts, direct contacts, and trading
with or for specified persons.

Rule 15a-8{a) exempts only fareign
brokers or dealers, which are defined in
paragraph (b}{3) to mean persons not
resident in the United States that are not
offices or branches of. or natural
persons associated with. registered
broker-dealers, and whose securities
activities would fall within the
definitions of “broker” or “dealer” in
sections 3(a}(4) or 3(a){5) of the
Exchange Act, respectively. ™ The
definition in paragraph (b){3) expressly
includes any U.S. person engaged in
business az a broker or dealer entirely
outside the United States. This
definition also includes foreign banks to
the extent that they operate from
outside the United States, but not their
U.S. branches or agencies.5?

The propased rule would have
exempted foreign broker-dealers only
from section 15{a}. The expanded mle
also would have exempted foreign
broker-dealers required to register as
municipal securities dealers by section
15B(a){1) of the Exchange Act,?! and
several commenters believed that
foreign broker-dealers required to
register as government securities
brokers or deslers by section 15C(e}(1)
of the Exchange Act®2 should be
included as well.?? Purguant to section

Exchange argued against an expanded rule,
believing that codification of interpretive posilions
on foreign broker-desler registration weuld impair
the 1aiTs ability to exercise its judgmest on this
subject in & flaxible manner.

'* Supra notes 16-17. See also note 19 supro
regarding Rule 3a4-1, 17 CFR 240.3a4-1.

*© The institute of [nternational Bankery

ded thas U.5. lated branches or agenci

of foreign banks shauld be excluded from broker-
dealer regisiration in the same way as domestic
banks, by virtue of sectian 3{a)(8} of the Exchange
Act. 15 UUS.C. 78cla}{6). As explained in nate 16
supro, the Commission has laken the position that
the stalus of these branches and agencies under
section 3(a}{6} is facl-epecific, and U.S. branches ar
agencies of forcign banks Lthat Fall within the
definition of bank under section 3{a](2) of the
Securities Act will be treated as U S, institutional
investors under the Rule. See afsp note 188 jnfra.

" 15 U.S.C. Fao-a{a)i1).

"2 15 11.5.C. 780-5{al{1}.

** The ABA. the P5A. and the CBA.

F4700.FMT...[16.30}...7-08-88

15B(a){4) of the Exchange Act.%4 the
Commission has made the exemptions
in the Rule applicable to foreign broker-
dealers engaging in municipal securities
activities invalving U.S. investors,
although the Commiission believes that
these activities are not likely to be
extensive. In addition, the Commission
will recommend to the Department of
the Treasury that the latter exercise its
autharity under section 15C(a){4) of the
Exchange Act 5 to provide similar
exemptions to foreign broker-dealers
engaging in government securities
aclivities involving U.S. investors.

As proposed, Rule 152-6{a) was
phrased as a conditional exemption
from the broker-dealer registration
requirements of section 15{a).*® The
expanded rule stated instead that a
qualifying broker-dealer “is not subject
to” these registration requirements.*”
Several commenters objected that an
exemption implied that the exempted
activities required registration absent
the exemption.®® The Commission has
determined to adopt Rule 15a-6 as an
exemption, rather than as an exclusion
from registration. In the Commission's
view, many of the activilies covered by
provisions of the Rule plainly would
require registration, absent an
exemption. To keep the rule as simple as
possible, the Commission is adopting ali
the provisions of the Rule as exemptions
from registralion. pursuant to sections
15(a)(2) and 15B({a)(4] of the Exchange
Acit®

Several commenters argued that
fatlure to comply with the proposed rule
in one instance should not affect the
availability of the exemptions under the
proposed rule in other cases.*® The
jusiifications proffered by thege
commenters were the desire to avoid
attaching “unduly severe consequences”
to “isclated, inadvertent violations™ **

#4 15 U.S.C. 780-4{a][4).

*3 15 US.C. 78o-5la)(4}.

%8 See supra note 10,

"7 Helease 34-26136, 53 FR at 38968

** The ABA. Sullivan & Cromwell. the PSA. and
Conlinental Bank.

*? See notes 77 and B4 suprg. Section (4] of the
proposed mie alzo stated that the rule applied to
any foreign broker-desler “subject 10 the
registration requiremenis of paragraph {1} of section
15{aj of the Act. because it induces or altemp!s 1o
induce the purchase or sale of any security by a U.S.
persah.” Release 34-25801. 53 FR a1 23855 This
language has been deleted from lthe Rule. because il
merely restated the language of section 15(a){1}. 15
U.S.C. 780{a}(t}. The exemplion under Rule 15a-§ is
necessary only if the registration requirements of
section 15[a} are triggered. As atated in Part [V.A.
above, the slaflTs guidance will continue 1o be
available an this issue.

%9 The PSA. Security Pacific Cotporation. and
Snllivan & Cromwell.

31 Letter from Gan C. Aardal: Asgislanl General
Counsel. Security Pacific Corporntion. to lonathan
G. Kotz Secretary. SEC (Ocl. 31. 1988;
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and the belief that enforcement
considerations did not prohibit a
transactional approach, since remedies
are available to both the Commission
and private investors on & transactional
basis.o*?

In the Commission's view. failure to
comply with the conditions af ane
exemption in the Rule regarding certain
activities would not prevent reliance on
the same or other exemptions in the
Rule with respect to other activities.
Also the Commission is modifying the
position expressed in the proposed
interpretive statement that a foreign
broker-dealer’s obligation to register.
once incurred, “continues until the
foreign breker-dealer compietely ceases
to do business with or for [U.5.]
investors™ whom it has solicited and
with or for whom it has effected
securities transactions.?? With respect
to the Commission's exercise of its
enforcement authority under section
15(a}, the Commission would view a
violation of U.S. registration
requirements by a foreign broker-dealer
as an ongoing violation uniil the foreign
broker-dealer completely ceased to
conduct U.S. securities activities that
were not exempt under the Rule. or that
required registration under the general
principles discussed earlier in this
release. Of course, the foreign broker-
dealer would remair liable for its
violative conduc!. even after it ceased
all nonexempt 11.5. securities activities.
Further, if a foreign broker-dealer
repeatedly engaged in nonexempt U.S,
securilies activities intermittently with
exempt U.S. activities, this course of
conduct could support the conclusion
that the foreign broker-dealer was in
violation of section 15(a) during the
entire course of its U.S. aclivities.?*

*? The commenters did not glaborate or mention
explicitly section 29{b) of the Exchange Act, 15
U.5.C, 78ecib}. See note 94 infra.

°? Reledsc 34-25801. 53 FR at 23657,

*4 1l g foreign broker-dealer deals with U.S.
investors in violation of the bruker-denler

Risiration requir it world be aubject 10
Commission enforcement aclion under section 15(a}
of the Exchange Act, supro nole 10. Indeed. one
commenter. even while recommending changes to
proposed Rule 154-18, exhorted the C insion,

2. Nondirect Contacts

a. Unsolicited Transactions. As
discussed previously, the Commission
believes that registration shauld not be
required when a foreign broker-dealer
effects an unsolicited trade for a U.S.
investor. Accordingly. paragraph (a)(1}
of the Rule exempts from registration a
foreign broker-dealer to the extent that
it "effects transactions in securities with
or for persons that have not been
solicited by the foreign broker or
dealer.” This paragraph codifies part of
the proposed interpretive statement **
and generally has been taken from
paragraph (a}(2) of the expanded rule
published in Release 34-26138.9¢

U.5.C. 78c(a}(48}). includen a broker-dealer “required
1o register” pursuani to section 15{a). Also inciuded
are brokers and dealers registered or required ta
register pursuant to section 138, 15 U.S.C. 780-4.
and, with respect to the definition of “member” in
sectidn J{a)(3), 15 U.S.C. 78c[z}{3). and sections 8
and 15A regarding nationsl securities exchanges
and regi d securities iations, respectively,
15 US.C, 78f and 7803, those entities and
government securities brokers and government
securities dealers regiatered or required to register
pursuant to section 15C{a}{1{A). 15 U.S.C. 780
SaltifA).

It should be noted a!- 1 that a foreign broker-
dealer dealing with 11.5. investars in violation of the
broker-dealer registration requiremente potentially
wouid he exposed to customers’ rescigsion actions
brought under section 20{b) of the Exchange Act. 15
U.S.C. 78ce{b). See, £g.. Regional Properties. Inc. v.
Financial & Real Estate Consulting Co., 678 F.2d
552, 558 [5th Cir. 1982). off'd on other grounds, 752
F.2d 178 [5th Cir. 1965) (later appesl): Eastside
Church of Christ v, Notional Plon, Inc., 361 F.2d 357
{5th Cir.). cert. denjed. 393 U.S. 913 {1968} [allawing
investors to rescind transactions with unregistered
broker-denler), See also Gruenbsum & Steinberg.
Section 29{b} of the Securities Exchange Act of
1834: A Viable Remedy Awakened, 48 Geo. Wash.
L. Rev. 1 (1879]. The right of rescission under section
29(b). 15 US.C. 78celb), ordinarily would be invoked
by private parties. and the Commission believes
that it would not be appropriate to make a general
stgtement on the avaitabiiity of that right in the
contex? of adopting the Rule,

Of coutne, the broker-dealer's securitien activities
wauld continue 1o be subject ta the sntifraud
pravisions of the federal securities laws. a.g..
section 17(a) of the Securilies Act, 15 U.S.C. 77gal,
and gections 10{b} and 15(c) of the Exchange Act. 15
U.S.C. 78j(b) and 780[c}. and the rules thereunder,
2.2.. Rules 10b-$ and 15¢1-2, 17 CFR 240.30b-5 and
240.15c1-2. irrenpective of the firm's lack of
registration. The exiraterritorial appiication of the
andifraud provisions of the federa] securities laws
was di d ins the proposed interpretive
Release 34-25801. 53 FR at 23640 n.39.

“after spending extensive eflorts in developing &
concise codification of interpretative and exemptive
positions which will inure to the benefit of all
ltoker-dealers. domestic and fareign. [to] be
prepared to demand appropriate compliance with
the registration requirements of the 1934 Act with
respeci to enlilies engsging in activily which
requires registration and which is culside of the
exemptions provided by proposed Rule 152-16"
Letler from Donald N. Gershuny, Marrill Lynch &
Ca.. Inc., to Jonathan G. Katz. Secrelary. SEC {Ocl.
31, 1888).

The loreign broker-dealer alsa still would be

biect to the C ion’s broker-dealer rules.
because the definilion of “registered broker or
dealer” in seclion 3(a){48) of the Exchange Acl, 15

5-031999 001500 17-JUL-89-10:16:36)

See afso nole 41 sepre, The Commiusion conlinues
to believe that the antifraud provisions should be
interpreted broadly to restrain securities fraud
affecling the United States. See Consolidated Goid
Fields PLC v. Minoreo, 5.A.- 871 F.24 252 124 Cir.
1988}

2 See Release 34-25801, 53 FR at 23850-51.

*% The adopted language differs from Lhe
expanded Tule in two ways. The expanded rule
referred lo “execution™ of transactions. but “effects™
is congistent with the expresa language of section
15{a)(1] of the Exchange Act. 15 L1.5.C. 78o{a}{1).
Alao. the expanded ryle relerred to solicitation of
et " without defining them, but “persons” is
preferable because of its definition in section 3{a)(9)
of the Exchange Acl. See nole 40 supro.

F4700.FMT...[16,30}...7-08-88

The expanded rule did not define the
concept of solicitation, and neither does
the Rule as adopted. The Commission’s
general views an meaning of the term
“solicitation” have been discussed
previously. Taking into account the
expansive. fact-specific, and variable
nature of this concept, the Commission
believes that the question of solicitation
is best addressed by the staff on a case-
by-case basis, consistent with the
principies elucidated in this release.

b. Provision of Research to U.S.
Persans. As noted in the interpretive
statement,®? the provision of research to
investors also may constitute
solicitation hy a broker or dealer.
Broker-dealers often provide research to
customers on a nonfee basis, with the
expectation that the customer
eventually will irade through the broker-
dealer. They may provide research to
acquaint potential custom=rs with their
existence, to maintain customer
goodwill, or ta inform customers of their
knowledge of specific companies or
markets, so that these customers will be
encouraged to use their execution
services for that company or thpse
markets. In each instance, the basic
purpose of providing the nonfee
research is to generate transactional
business for the broker-dealer. in the
Commission’s view, the deliberate
transmission of information, opinions, or
recommendationa to investors in the
United States, whether directed at
individuais or groups, could result in the
conclusion that the foreign broker-dealer
has solicited those investors.

Consistent with earlier staff no-ection
positions,*® however, the proposed
interpretive statement took the position
that the provision to U.S. persons of
research reports prepared by a foreign
broker-dealer would not require broker-
dealer registration by that foreign
broker-dealer. if the research reports
were distributed to U.S. persons by an
affiliated U.S. broker-dealer, if that
affiliated broker-dealer prominently
stated on the research report that it had
accepted responsibility for its content, if
the research report prominently
indicated that any U.S. persons
receiving the research and wishing to
effect transactions in any security
discussed therein should do so with the
U.5. affiliate, not the foreign broker-
dealer, and if transactions with U.S.
petsons in any securities identified in
the research actually were effected only
with ar through the U.S. affiliate, not the

*7 Releage No. 25810, 531 FR at 23850-51.
** See Release 33-25801. 51 FR at Z3646-48.
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foreign broker-dealer.?® This position
was incorporated into paragraph (a)(3}
of the expanded rule in Release 34
26136, aithough the requirement for
affiliation between the registered
broker-dealer and the foreign broker-
dealer was deleted.

Some commenters criticized this
position on research as too
regtrictive.}9? For example. Fidelity
Investments claimed that, while the
rescarch that it receives from foreign
broker-dealers is “voluminous."” it plays
“only a very small part” in the fina)
investment decisions made by its fund
managers.'°* The Madrid Stock
Exchange argued that research
distributed free of charge in the United
States by foreign broker-dealers to U.S.
institutional investors “on a routine
basis, for information purposes” should
not be deemed solicitation of brokerage
business.!°2 CREF agreed that any other
position would impede the flow of
foreign research to U.S. institutional
investors.

Dechert Price & Rhoads. on behalf of
five Spanish broker-dealers. argued that
pravision of research to existing U.S,
institutional clients should not be
deemed solicitation, even if trades were
effected for those clients as a result.?9?

** Article III. section 35(d}{2) of the NASD Rules
of Fair Practice requires thal all “|a)dvertisemenis
and sales literature shall contain the name of the
[NASD} member. (and of] the persan or firm.
preparing the materisl, if other than the member”
and that “{s)iatistical lzbies. charts. graphs or other

+ L 14 A 3,

These foreign broker-dealers believed
that it would be difficult for them to
screen out transactions from U.S.
institutional investors that have
received their research. They
maintained that it would be too costly
for smaller foreign broker-dealers to
establish U.S. affiliates to be responsible
for and distribute their research and
effect eny resulting trades, and that
larger foreign broker-dealers thus would
have a competitive advantage. The
Association of German Banks zalso
objected to the requirement that the U.S.
affilicte prominently state that it had
accepted responsibility for a research
repor! prepared by a foreign broker-
dealer. The SIA, while not objecting to
the proposed interpretive position on
research itself, suggested that foreign
broker-dealers should be allowed to
send research directly to U.S.
institutional investors. as long as U.S.
affiliates accepted responsibility for the
research and effected any resulting
trades.!94

In publishing the proposed rule and
interpretive statement, the Commission
was motivated, in part. by the desire of
U.S. institutional investors for access to
foreign markets through foreign broker-
dealers and the research that they
provide. '°% Accordingly, the Rule takes
inte account the comments on the
important role of research in facilitating
access to these markets, The
Commission does not wish to restrict
major LS. investors’ ability to obtain
T ch reports of foreign origin if

illustrations used by
the source of the information if not prepared by the
member.” NASD Manuai {CCHJ § 2195 at 2177-78.
Under section 35(a){1). "advertisement” means any
“material published. or designed for use in” various
public print and electronic media. /d. at 2174. Under
section 35{a)(2]. “sales literature™ specifically
includes "research reports. markes letters,
performance reports or ries, {and]
texta. * * ** [d Ruie 472.40(7] of the New York
Stock Exchange ("NYSE™] requites that
communications with the public that are “not
prepared under the direct supervision of ihe {NYSE)
t ganization of ils corr dent [NYSF]
member organization should show the person (by
name and appropriste title) or outside organization
which prepared the material.” NYSE Guide (CCH)
9 2472.40(7) 5t 4027. Under Rule 472.1D{1). 2
“communication™ includes “market letters {and]
research reports © ° " /d 419 2472.10{1). The
Commission would not view an activity that merely
carnplied with these requirements, in itself. as
solicitation by & foreign broker-dealer,

o0 See note 13 supra.

91 Letter from Filzgerald 10 Katz, supra note 58.
nt 3.

o7 | etier from Enrique Benite Rodriquez.
Chairman, Madrid Stock Exchange, 1o Jonathan G.
Kalz, Secretary. SEC {Oc1. 21, 1888], at 2.

23 CREF algo ssid that communications between
a foreign broket-dealer and a U.S. investor alter the
investar had apened its account with the foreign
broker-dealer on the inveator's own initiative
ehould nol be deemed solicilation. The Toronto and
Vancouver Stock Exchanges agreed. The
Commission believes. hawever, that the existence of
hese communications could suppart the conclusion

5-031999 001601 {17-JUL -B9-10:18:19)

adequate regulatory safeguards are
present.

Paragraph (2}{2} of the Rule therefore
provides an exemption from registration
for foreign broker-dealers that furnish
research reports *°® directly or
indirectly *°7 to major U.S. institutional
investors 198 ynder certain conditions.

that the foreign broker-desler was engaged in the
securities business within the jurisdiction of ihe

The research report must not
recommend the use of the foreign
broker-dealer to effect trades in anv
security,'®® and the foreign broker-
dealer must not initiate follow-up
contact with the major U.S. institutional
investors receiving the research, or
otherwise induce or attempt to induce
the purchase or gale of any security by
those major U.S. institutional
investors.!2° If these conditions are met.
the foreign broker-dealer may effect
trades in the securities discussed in the
research or other securities at the
request of major U.S. institutional
investors receiving the report. Under
these conditions, the Commission
believes that direct distribution would
be consistent with the free flow of
information across national boundaries
without raising substantial investor
protection concerns.

If. however, the foreign broker-dealer
already had a relationship with a
registered broker-dealer that facilitated
compliance with the direct conlact
exemption in the Rule, the Rule would
require all trades resulting from the
provision of research to be effected
through that registered broker-dealer
pursuant to the provisions of that
exemption. If the foreign broker-dealer
had entered into this prior relationship.
the procedures for identifying trades
from major U.S. inatitutional investors
and routing them through the registered
broker-dealer largely would have been
established. Thus. the benefits of a
registered broker-dealer's
intermediation in effecting trades weuld

5100 million. Paragraph (bit7) of the Rule definss
"U.S. institutional investor” as a registeted
investment company, bank. savings and loan
association, insurance company. business
develop pany, small busi investment
company. or emplavee benefit plan defined in Rute
sa1{al{1) of Regulation D) under the Securities Act,
17 CFR Z30.501{a}(1). & privale business

United States, by virtue of having reguiar B

anr.! thus wan :ul_:ieca to U.S. broker-dealer

‘9 While expressing general agreement with the
discussion of research in the proposed interpretive
statement. Sullivan & Cromwell concurred with the
SIA on this point. as did the NYSBA and the ABA.
althaugh the ABA did nol suggest imposition of the
execution condilion explicitly.

123 Release 34-25801. 53 FR st 23648,

19¢ Paragraph {a)[2) of the Ruie would not
distinguish between research reports provided in
written or electronic form.

37 Ag adopled. paragraph [a)(2] is broader than
the praposed interprelive statement in that, like the
expanded rule, it permils the distribution of foreign
research in this country directly by & lereign broker-
dealer.

'9% Paragraph {b)(4) of the Rule defines “major
US. institutional investor™ as & U.S. instilutional
invesior with assets, or assels under management.
in exress of $I0C million. or a registered investment
adviser with assets under managemeni in excess of

F4700.FMT...[16,30)...7-08-88

de ¥ { company defined in Rule 501(8)(2). 17
CFR Z30.501{#](2}. an orgenizalion described in
seciion 5@t{c)(3) of the Intermal Revenue Code, an
defined in Rule 501{a][3). 17 CFR 230.501{a}{3). or &
trust defined in Rule 501(a}(7). 17 CFR 230.501(a}{7}.
To determine the iotgl assels of an investment
company under the Rule. a regisiered investment
company may include the asaets of any family of
investment companries of which it is a part. and the
term “lamily of in t panies” is defined in
paregraph {b}i13 of the Rule.

19% The Commission would not consider
disclosure in the research report that the foreign
hraker-dealer is & market maker in a security
discussed in the report 11 violate this requirement,

1'% [f a foreign broker-dealer wished to initiate
direct conlacl with U.S. persons. it could do 20 using
the direct coniact exemplion in paragraph (a}{3] of
the Rule. and the conditions imposed by that
exemplion, including the participation of &
registered broker-dealer itermediary, would
address the invesior proleciion concerns raised by
thase contacts.
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be provided without imposing
substantial additional costs.

Although this exemption is limited to
major U.S. institutional investors, the
Rule’s research exemplion is broader
than either the proposed interpretive
statement or the expanded rule in that a
regiatered broker-dealer would not be
required to take responsibility for the
content of the report.'1! In addressing
the responsibilities of the U.S. affiliate
under paragraph (a) of the proposed
rule, some commenters maintained that
the registered broker-dealer’s
performance of supervisory
responsibilities would resull in little
additianal protection, gt least with
respect to substantial institutional
investors.}'?

By its terms, the exemption in
paragraph {a}(2) of the Rule is available
only with respect to research provided
1o major U.5. institutional investors.
Therefore, the Commission has decided
to retain the narrower position regarding
the distribution of research expressed in
Release 34-25801 with respect to other
investors.! '? Under this position, the
Commission would not require broker-
dealer registration by a foreign broker-
dealer whose research reports were
distributed '+ to U.S. persons by a
registered broker-dealer,??5 if that
broker-deaier prominently stated on the
research report that it had accepted
responsibility for its content. 28 if the

111 Of course. if o foreign broker-dealer. for its
own business reasons. chose 1o distribute its
research in the United States through e registered
broker-dealer. affiliated or not. the SRO rules
discussed in note 89 supne would require disclosure
of the identity of the preparer of the research.

112 E g Association of German Banks.

13 Sae supra nates 98-89 and accompanying text.

114 The Commission would not require
tegisiration by a [oreign broker-dealer whose
research reports were included in a broadly-
distribuled electronic database to which U.S.
persons who were not major U.b. ihstilutional
investors had access. provided tha! (i) a registered
broker-desler accepred responsibility for the
research and for its inclusion in the database, (i)
the registered broker-dealer prominently stated on
the resesrch report (as displayed in the database}
that it had accepted responsibility for its o
and (iii) the research repori prominenily indicated
that any U.5. persons accessing the report and
wishing lo effect any trensactions in the securilies
discussed in the report should do 3o with the
registered broker-dealer. not the joreign broker-

reseatrch report prominently indicated
that any U.S. persons receiving the
research and wishing to effect any
transactions in any security discussed in
the report should do so with the
registered broker-dealer, not the foreign
broker-dealer, and if transactions with
U.5. recipients of the report in any
securities identified in the research
actually were effected only with or
through the registered broker-dealer, not
the foreign broker-dealer. This position
is consistent with the Commission’s goal
of facilitating the Dow of infarmation
and capital across national

toundaries, 17

The Comynission wishes lo emphasize,
however, that neithet the exemption nor
this position regarding research is
applicable with respect to “soft-dollar”
arrangements between foreign broker-
dealers and U.S. persons.’® As
discussed in the proposed interpretive
statement,11? in many cases research is
provided to customers with the express
or impiied understanding that the
customers will pay for it by directing
trades to the broker-dealer that result in
an agreed-upon level of commission
doliars.12® These “soft-dollar” research
arrangements are used widely by
broker-dealers both in the United States
and abroad.'#? If a foreign broker-
dealer provided research to a U.S.
investor pursuant to an express or
implied understanding that the investor
would direct a given amount of
commission income to the foreign
broker-dealer. the Commigsion would
consider the foreign broker-dealer to
have induced purchases and sales of
securities. irrespective of whether the
trades reccived from the investor related
to the particular research that had been
provided. Accordingly. both the
exemption for research in paragraph
(a}{2} and the position retained from

its responsibility under the Ruje if it took
reasanable sieps to satisfy itself regarding the key
alat {8 in the r [n cases whers there are
no indications that the content of the research is
suspect, this responsibility can be fuifilled by
reviewing the research in Guestion and comparing it
with other public informalion readily available
regerding the issuer. lo make cerlain that neither the
facts nor the anglysis appear i istent with

dealer. This position would not limit the h
exemption in paragraph [a)(2] of the Rule {or
research distributed directly 10 major U.S.
institutional investors. whether in wrilten or
electronic form.

V12 The requirement for affiliation between the
foreign broker-dealer and the registered broker-
dealor through ownetship or conirol has been
delnted herc as in the Ruie.

'8 Ay naoted above. tommeniers expressed
concern over the ability of the registered broker-
deater 1o prcept responsibilily for resesrch prepared
by the foreign broker-dealer. The Commission
believes thal a registered broker-dealer wauld mes?
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outstanding regarding the iasuer.

11T See supronote 1.

11% Paragraph {a){2])[iv) of the exemption so
provides.

'19 Release 34-25801, 53 FR at 23851.

120 Spe Release 34-25801, 53 FR at 23646 n.16 and
accompanying lexL

12! For example. the Securities and Investments
Board [“SiB"] notes in a recent discussion paper
that saft-dollar arrangements in the United Kingdom
have increased signilicantly al a time when the
i -vel of brokerage commigsions generally has
decreased. SIB. Soff C i$5i0n As

1 Is in
the Securities Maorkets {February 1980},
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Release 34-25801 set forth above would
be inapglicable.!22

c. Investment Adviser Registration.
Finally, it is important to emphasize that
foreign broker-dealers must consider
separately other registraiion
requirements contained in the U.S.
securities laws. Specifically, in the
proposed inlerpretive statement, the
Commission nated that if a branch or
affiliate of a foreign entity in the United
States disseminated research
information, registration as an
investment adviser might be required
under section 203 of the Investment
Advisers Act of 1940 (“Advisers
Act").122 Several commenters requested
clarification on this point, one
expressing concern that a previous no-
action position taken by the Division of
Investment Management *2* might not
apply in light of the direct
communications between foreign
broker-dealers and certain U.S.
institutional investors that could take
place under the proposed rule if
adopted. A foreign broker-dealer
providing research to U.5. persons
generally would be an investment
adviser within the meaning of the
Advisers Act. The staff takes the
position that the broker-dealer exclusion
in section 202{a}{11)(C) of the Advisers
Acts '25_for broker-dealers who
provide investment advice that is solely
incidental to their brokerage business
and who receive no special
compensation for such advice—is
available only to registered broker-
dealers.

The Division of Investment
Management, however, generally would
expect to respond favorably to ne-action
requests regarding registration under the
Advisers Act by foreign brokers end
dealers who meet the conditions of
paragraph (a)(2), (a)(3). or (a){4] of the
Rule if their activities are limited to
those described in section
202(a)(11){C) :25—that is, if they provide
investment advice solely incidental to
their brokerage business and receive no
special compensation for it. In the
future, the Commission may consider
whether to propose and adopt an
exemptive rule under the Advisers Act
for foreign broker-dealers providing the
types of services covered by the Rule.

'2* CREF explicilly siated that its position against
deeming research to be solicitation did oot apply to
“sofi-dollar” arrangements.

123 15 US.C. 80b-3. See Release 34-25801. 53 FR
ak 23851 n 56,

124 Citicorp (pub. avail. Sept. 14. 1986}

123 15 U.5.C. 80b-2{a}{11)(C}.

134 fd.
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3. Direct Contacts

a. Transactions with U.S. institutional
fnvestors and Major U.S. Institutiong!
Investors. Paragraph [a)(3) of the Rule
provides an exemption from broker-
dealer registration for a foreign broker-
dealer that induces or attempts to
induce the purchase or sale of any
security by a U.S. institutional investor
or a major U.S. institutional investor,!27
provided that any resulting transactions
are effected through a registered broket-
dealer and certain conditions are met by
the foreign broker-dealer, foreign
associated persons, and the registered
broker-dealer. As described in the
proposed interpretive statement, 129
many foreign broker dealers have
established registered broker-dealer
affiliates in the United States that are
tully qualified to dea] with U.S.
investors and trade in U.S. securities.
Nonetheless, these foreign broker-
dealers may prefer to deal with
institutional investors in the United
States from their overseas trading desks,
where their dealer operations are based.
In addition, because overseas trading
desks often are principal sources of
cwrrent information on foreign market
conditions and foreign securities. many
U.5. institutions want direct contact
with overseas traders. Foreign broker-
dealers themselves often are not willing
lo register as broker-dealers directly
with the Commission, however, because
registration would reguire the entire firm
to comply with U.S. broker-desler
requirements, 29

The no-action request granted to
Chase Capital Markets US 132 gllowed
foreign trading operations to receive
calls from U.S. institutional investors
without the foreign broker-dealers
registering with the Commission. Under
the terms of that Jetter, foreign broker-
dealers could be put in touch with U.S.
institutional investors by a registered
broker-dealer affiliate, with a U.5.-
qualified representative participating in
telephone conversations, effecting any
resulting transactions, and taking full
responaibility for the trades. Like an
eariier Camnmission exemption letter, 3t

127 See infra notes 156-89 and accompanying
text: see also note 108 supro.

'34 Relenne 3425601, 53 FR et 23651

20 See supro nates #44—45 and accompanying text.

!39 Letter from Amy Nalterson Krofl. Attormey.
Office of Chief Counsel. Divisior of Market
Regulation, SEC. ta Frank C, Puleo. Eag.. Milbank,
Tweed, Hadiey & McCloy {July 28, 1987},

131 Sop Letter from Jotathan Katz, Secretary.
SEC. 10 Marcia MacHarg, Ear.. Debevoice &
Plimpton {Aog. 13. 1988} [Vickers da Cona
Secyriting Ine./Citicorp). mfro note 205 and
HECUMpHnying toxi.
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the letter to Chase Qapital Markets US
provided that the fokeign broker-dealer
would assist the Commission in the
conduct of investigations by furnishing
information concerning its contacts with
U.S. investors and trading records
relating to the execution of U.S.
investors’ orders by the firm. Both
letters also indicated that the foreign
broker-dealers would endeavor, directly
or indirectly, to obtain the consent of
foreign customers to the release of any
information sought by ihe Commission.

In the Commissinn’s view, it is
desirable to broaden U.S. investors’
access to foreign sources of information
through structures that maintain
fundamental investor protections,
Accardingly, the Commission supports
allowing direct contact between foreign
broker-dealers and U.S. institutional
investors. subject to requirements
concemning these contacts and the
execution of orders.}32 The Rule as
adopted allows a foreign broker-dealer
1o contact U.S. institutional investors if
an associated person of a registered
broker-dealer participates in each of
thege contacts. The Ruyle alag allows a
foreign broker-dealer 1o contact major
U.S. institutional investors without the
participation of an associated person of
a registered broker-dealer in any of
these contacts. In each case, any
resulting iransactions must be effected
through an intermediary registered
broker-deater, 133 which need not be
affiliated with the foreign broker-dealer
through ownership or control. The
Commission believes that these versions
of the intermediary concept used in the
Chase Capital Markets US letter and set
forth in the proposed rule and the
expanded rule greatly increase the
utility of the exemption in paragraph
(a}{3) of the Rule, the operstion of which
is described mote fully below.13¢

{1) Comments on U.S. broker-dealer
requirement. As proposed, Rule 15a—6
would have provided an exemption from
broker-dealer registration for foreign
broker-dealers tha! effected trades with
certain U.S. institutional investors
through a registered broker-dealer.13%

13% See Release 34-25801, 53 FR a1 236852,

133 1t would be permissibie lot mare than ane
registered broker-dealer to serve as intermediary
between 11.5. institutional investors. major U.S.
institutional investors. and & foreign broker-dealer
seeking to comply with the Ruje.

134 The Division of Invesiment Manggement
generaily would expect {a respond faverably to no-
action req garding regisiration as Bn
invesiment sdviser from foreign broker-deaiers
complying with the provisiona of paragraph [a}{3) of
the Rule. See supra notes 123-26 and accompanying
texy.

132 Release 34256801 did not make clear.
however, whether the registered broker-dealer was
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The foreign broker-dealer’s personnel
invelved in contacts with 1.S.
institutional investors would have been
subject to certain requirements. and the
registered broker-dealer would have
been responsible for supervising the
contact and any resulting trades. if a
trade was agreed upon, the rule would
have required the registered broker-
dealer to effect the trade on behalf of
the inveslor, taking full responsibility for
all aspests of the trade. In proposing
Rule 15a~6, the Commission stated that
reqiuring the intermediation of a
registered broker-dealer would maintain
important regulatory safegnards. The
registered broker-dealer’s responsibility
for effecting all trades, combined with
its recordkeeping and reporting duties
pursuant to section 17 of the Exchange
Act 3% ang the rules thereunder,?®?
“would facilitate Commission review of
this trading and also subject this trading
ta the U.S, broker-dealer's supervisory
responsibility.” 138

Fifteen commentess argued that the
Commission should not require the
participation of a registered broker-
dealer affiliste in transactions with
major instilutional investors.13% In
particular, commenters asserted that
U.5. institutions meeting the $100 million:
asset test in the proposed rule should be
able to be solicited by foreign broker-
dealers and then transact business
directly with those broker-dealers,
because requiring the intermediation of
a registered broker-dealer would
increase costy, impede the flow of
foreign research 1o U.S, institutions. and
reduce the ability of these institutions to
invest in foreign markets in which local
broker-dealers had not established
registered U.5. affiliates. 142 Other
commenters maintained that the
Commission should grant an exemption
from the registration requirements of
section 15(a} to foreign broker-dealers

required to be affilisled with the foreign broker-
dealer. See note 142 fafio.

134 45 U.S.C. 78q.

137 See note 28 supry.

138 Rejease 3425801, 53 FR af 23854

13% Andrus Resenrch Capital. Brown Brothers
Harri Fidelity In tx, Madrid Stock
Exchange. Ross & Hardies, CREF, Dechert Price &
Rhoads. Asseciation of Gerfhan Banks. Wesipac
Banking Corporation. Toronlo Stock Exchange.
institute of International Bankers. Chase Manhattan
Government Securities. the ABA. The Canadian
Bankers' Association. and The Montreal Exchange.

149 For example, the Toranto Stock Exchange
believed that the costs ol eatablishing a registered
1.5, broker-dealer affiliate would be significant. In
addition, the PSA snd Chase Manhattan
Governmen! Securities argued that requiring the
participation of a U.S. affiliate would be sxcessively
byrdensome where the only contact with U.S
investors related to transaciions in U.5. government
seCurities.
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that deal only with institutional
investors, on the grounds that these
investors can fend for themseives in the
international securities markets.t4¢ As
discussed below in Part [V.B.. however,
the Commission believea that not al} the
regulatory concerns taised by such an
exemption would be alleviated by the
institutional nature or size of these
investors.

The Commission had requested
comment on whether the nature of the
relationship between the foreign broker-
dealer and the registered broker-dealer
“should involve a specified degree of
ownership or control.” 142 Three
commenters replied that no affiliate
relationship should be required between
the foreign broker-dealer and the
intermediary registered broker-
dealer.'*2 These commenters generally
argued that the use of any registered
broker-dealer to perform the duties set
forth in the proposed rule would provide
sufficient investor protection and would
lower the costs of compliance with the
rule by smaller foreign broker-dealers.
Finally, one commenter suggested that
nonsesident registered broker-dealers be
permitted to perform the duties assigned
to the registeted broker-dealer by the
proposed rule, regardless of their
location or affiliatior: with the foreign
broker-dealer.144

Nine commenters argued that the
responsibilities imposed on the
registered broker-dealer .ffiliate by the
proposed rule should be reduced in
some fashion.’*S The comments stated
that the registered broker-dealer's
supervisory responsibilities regarding
the activities of the foreign broker-
dealer should be relaxed, because the
registered broker-dealer's lack of
information and control regarding the
foreign broker-dealer’s activities and
relative lack of expertise in foreign
securities and markets would hinder the
periormance of its supervisory duties. In
particular, one commenter said that the
foreign broker-dealer alone should be
responsible for all requirements
concerning confirmation and extension
of credit in connection with securities
trangactions. “and correspondingly
liable in case of failure.” '4% Another

ts1 Eg. the SIA.

142 Release 34-25601, 53 FR al 23653 n.68.

‘47 wtitoie of intemational Bankers. Sullivan &
Cromwell, and Dwighi D. Quayle, Ezq.. of Ropes &
GCray.

144 Quayle.

V43 Fidelity Investments, the NCSC. the PSA,
Weatpac Banking Corporation, the SIA. Debevoise
& Plimpton, Security Pacific. Sullivaen & Cromwell.
and Mernill Lynch.

V44 Lottar from Deninis H. Creenwald. Chairman.
Federal Regulation Comm:hee, SIA, 1a Jonathan G.
Katz, Secretary. SEC (Oct. 31. 1688). at 11,
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commenter emphasized the protection
afforded by other provisions in the
proposed rule and the registered broker-
dealer's difficulty in supervising foreign
personnel operating independently in
different time zones.14?

Other commenters took a slightly
different approach. suggesting that the
registered broker-dealer be allowed to
delegate certain functions, but not
liability for performing them. to the
foreign broker-dealer. Thus, these
commenters would allow the registered
broker-dealer to assume liability for the
acls and omissions of the foreign broker-
dealer, rather than actually performing
the functions assigned to the registered
broker-dealer by the proposed rule.
They eiso opposed requiring the
registered broker-dealer to maintain all
books and records for U.S. institutional
investors’ accounts, claiming that the
requirement in the rule for the foreign
broker-dealer to provide the
Commigsion, upon request, with
information or documents within its
possession, custody. or control would be
an adequate substitute.

The Commission has determined to
continue to require the intermediation of
a registered broker-dealer.?*? to addreas
concerns regarding financial
responsibility and the effective
enforcement of U.S. securities laws. The
Rule does not require, however, any
affiliation between the foreign broker-
dealer and the registered broker-dealer
threugh ownership or control. This
position, together with the conditional
eligibility of nonresident registered
broker-dealers to serve as intermediary
under the Rule.14? should reduce greatly
the costs incurred by « foreign broker-
dealer in establishing a relationship
with a registered broker-dealer to
comply with the conditions of the direct
contact exemption. Accordingly. the
Commission does not believe that it is
appropriate o aflow the registered
broker-dealer to delegate the
performance of its duties under the Rule
to the foreign broker-dealer, with the
exception of physically execuling
foreign securities trades in foreign
markets or on foreign exchanges,”® and

147 Security Pacific.

148 The Rule draws on the definition of "U.S.
broker ar dealer™ in the expanded rule. Paragraph
[b)(5) of the Rule defines the term “tegistered broker
or dealer” to include persons registered with the
Commission under sections 15[b}. 15Bla}{2). or
15C(2)(2) of the Exchange Act. 15 U 5.C. 780{b). 780~
#{al{2), or 7Ba-5(a)(2). respectivety.

142 The Rule permils a id gistered
broker-desler 10 serve es intermediary under the
Rule. provided that the nonresident broker-dealer
complies with Rule 17a-7[a}. 17 CFR 240.17a-7{a).
See Part IV.R. infro.

132 See infro note 185 and accompanying text.
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merely retain responsibility for errors or
omissions in their performance. With
respect to the recordkeeping
requirements in the Rule, howaver, the
Commission notes that it might be more
efficient and less costly for the
registered broker-dealer to handle data
processing in a centralized fashion. As
fong as the registered broker-dealer has
physical possession of all records
required by the Rule, employing a third
party, such as the foreign broker-dealer,
10 process these records mechanically
would be permissible.

The Commission believes that the
concerns expressed by commenters over
the proposed rule’s imposition on the
registered broker-dealer of supervisory
responsibility concerning transactions
under paragraph (a){3) between the
foreign broker-dezler and U.5.
institutional investors or major U.5.
institutional investors are, to some
extent, valid. Accordingly, the
Commission would no longer take the
position that the Rule requires the
registered broker-dealer to implement
procedures to obtain positive assurance
that the foreign broker-dealer is
operating in accordance with U.S.
requirements.'s? The Comtnission
believes, however, that the registered
broker-dealer, in 2ffecting trades
arranged by the foreign broker-dealer.
has a responsibility to review these
trades for indications of possible
violations of the federal securities Jaws.
The registered broker-dealer's
intermediation in these trades is
intended to help protect U.S. investors
and securities markets. The registered
broker-dealer would have an obligation.
as it has for all customer accounts, to
review any Rule 15a8-8 account for
indications of potential problems.®52

131 Release 34258011, 53 FR at 23654,

'52 In particular. SRO rules impose specific
supervisory duties an 5RO members regarding
customers’ accounts. Eg.. Article ML Section 27,
NASD Rules of Fair Practice. NASD Marua/ [CCH)
12177 at 2109 (“Each member shall review the
aclivities of each office, which shall indude the
periodic examination of customer accounts to detect
and prevent irregularities or abuses. * * | NYSE
Rule 342.18. NYSE Cuide {CCH) 12342 at 3587
["Duties of supervisory of regisiered rep
should ordinarily include a1 least review of
cerrespondence of registered representatives.
iransaclions. and customer accounts.”}): NYSE Rule
405. NYSE Guide [CCH} 12405 at 3696 [“Every
member organization is required = " 10 * * " {1]
Use due diligence o learn the essential facts
refative to every customer. every grder. jand] every
cadh of margin account * * * accepted or carried by
such organization. {2} Supervise diligently all
accounts handled by registered representatives of
the organezatan.™)
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Moreover. if the registered broker-dealer
ignores indications of irregularity that
should alert the registered broker-dealer
to the likelihood that the {oreign broker-
deaier is taking advantage of U.S.
customers or otherwise viclating U.S.
securities laws. and the registered
broker-dealer nevertheless continues 1o
effect questionable transactions on
behalf of the foreign broker-dealer of its
customers. the registered broker-dealer's
role in the trades may give rise to
possible violations of the federal
securities laws. 153

Finally. Rule 15a-6 as adopted does
not alilow banks to serve as the
intermediary in transactions between
LL.S. ingtitutional investors or major U.S.
institutipnal investors and foreign
broker-dealers. Despite the views
expressed by several banks, 134 the
Commission does not believe thal it
would be appropriate to permit any
unregistered entity to perform this
function. since this entity would not be
subject to the Commission’s extensive
statutory authority to regulate, examine,
and discipline registered broker-
dealers.'3%

{2} Comments on U.S. institutiona}
investor classifications. Proposed Rule
15a~-8 would have allowed unregisiered
foreign broker-dealers to contact certain
classes of U.S. institutional investors.
which were limited to U.5. persons
described in Rule 501(a) {1). (2), or (3} of
Regulation D) under the Securities
Act 158 that, with the exception
of registered broker-dealers,
had total assets in excess of $100
million. These investors included
domestic banks. savings and loan
associations, brokers or dealers

V33 Cf Merrill Lynch. Pierce. Ferner & Smith.
Inc.. Securities Exchange Act Release No. 19070
|Sepl. 2. 1982). 28 SEC Docket 254 {continued
execution of orders placed by investment adviser
with discretion gver account may subject broker-
dealer to aiding and abetting Yability. if broker-
dealer has knowledge of improprieties in adviser's
handling of account and adviser commits primary
violation of securities laws).

'24 The Canadian Bankers’ Association. the
Institute of Intemational Bankers. and the Bank of
America expressed the view that domestic banks
should be permilted to serve as the U.S.
inlermediary for affiliated foreign broker-deaters.
They claimed that. although U.S. banks are not
regislered with the Commission and thus. as pomltd
oul by the ABA. sre not to the Cc i
regulatory. supervisary, or disciplinary autharity.
supervision by boukmg regulatosy authorities would

an edequate forC i
regulation.

113 As explained below. however. the
Commission has decided to include banks acling in
a broker or dealer capacily |intluding acling as &
municipal or government securities broker or
deuder) in the calegory of persans with or for whom
a loreign broker-deater could effect. induce. or
allempl lo induce transactions and still qualify for
an exemption from registration under the Rule.

13417 CFR 230.501(a] (11 [2). or [3).
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registered under section 15{t) of the
Exchange Act.!57 insurance companies.
registered investment companies. smail
business investment companies,
employee benefit plans, private business
development companies, and certain
section 501{c]{3} organizations under the
Internal Revenue Code.!® Registered
investment advisers were included as
U.5. institutional investors within the
rule if they had in excess of $100 million
in assets under management. Further, if
a registered investment company itself
did not have total agsels in excess of
$100 million, it qualified as a U.S.
institutional investor if it was part of a
family of investment companies (as
defined in the rule} that had tota} assets
in excess of $100 million.

The expanded rule ailowed direct
contact with specified institutional
investors. using the structure set out in
the Chase Capital Markets U.S.
letter.?5® Under the expanded rule. a
foreign broker-dealer either couid
contact these institutional investors with
the participation of an associated person
supervised by a U.S. registered broker-
deater, or could contact major
institutional investors directly. Similar
conditions applied to both altematives.

Six commenters opined that the
definition of U.S. instilutional investor
should be expanded to include all
accredited investors under Regulation D,
regardless of assets.?*? In particular, the
claim was made that persons qualifying
as accredited investors under Regulation
D. but with less than $100 miliion in
assets, possessed adequate
sophistication and judgment in financial
matters to deal directly with foreign
broker-dealers, consistent with their
ability to make investment decisions
without the disclosure afforded by the
registration requirements of the
Securities Act. It was averred that an
asset test did not necessarily correlate
with the degree of sophistication
required to deal with unregistered
foreign broker-dealers. Other
commenters expressed a somewhat
narrower view, asserting that the
definition of U.S. institutional investor
should be limited to institutional
accredited investors. 8!

137y, US.C. 780lb).

38 28 U.5.C 501{c)(3).

139 Supro note 130

+4¢ CREF. Conlinental Bank. the PSA. Westpac
Banking Corporation, Chase Manhattan
Governmen! Securities. and Debevoise & Plimplon.

41 The ABA. Sullivan & Cromwell, and Merilt
Lynch. Continental Bank urged the Commission to
~dopt this approach if the Rule was nol made
applicable to all accredited investars.
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Alternatively, some commenters
proposed other asset tests for major
institutional investors. ranging from $1
million to 25 millicn in assets. 162
Another commenter suggested thal, after
a one-year trial period. the Commission
consider broadening the definition of
major U.S. institutional investor to
include more institutions. 142 Finally.
two commenters specifically said that
the definition of U.S. institutional
investor should include U.S. branches or
agencies of foreign banks.1+

As discussed in the Concept Release,
the Commission recognizes that
substantial institutional investors often
have greater financial sophistication
than individual investors. At the same
time, the Commission does not believe
that sophistication is in all
circumstances an effective substitute for
broker-dealer regulation. For example,
systemic safeguards flowing from
broker-dealer registration, such as
financial responsibility requirements,
are benefits thal can be assured more
effectively through governmental
regulation.? &%

After considering the comments, the
Commission has decided to retain the
proposed rule's $100 million asset test
for foreign broker-dealers contacting
major U.S. institutional investors
without an associated person of a
registered broker-dealer participating in
the contact.!*® Ag the Commission

152 Security Pacific. the Institute of International
Bankers. and the Toronto Stock Exchange.

183 The NYSBA.

1%4 The Institute of International Bankers and the
NYSBA. In proposing Rule 155-8. the Commission
noted thal acerediced institutional investors under
Regutation D included only domestic banks. Release
34-25801, 53 FR at 23654. Byl see nole 168 infro.

123 Gimilarly. in proposing Rule 144A. which
would provide a sale-harbor exemption from the
registration requirements of the Securities Act for
resates of securilies 1o institutionat investors. the
Commission sought \o define a limiter class of
institutional investors thet it could be “confident
* * * have extensive experience” in the marke!.
Securities Act Release No. 6808 [Oct. 25, 1988). 53
FR 440716, 44028 {"Release 13-A006"). The
Commission proposed to permit only 8 subsel of
inatitutiona, those with over $100 million in assets,
to resell aecyrities free of resale restrictions.
Release J3-6808. 53 FR at 44027-29. All comments
received on proposed Rule 145A, tngether with 8
tommen! summary. are publicly availakle in File
No. 57-23-88.

148 Some commenters on proposed Rule 144A.
supra note 165, suggested that the rule. if adopied.
permit only those institutions with over $100 million
in investnienl securities to resell securities free of
resale restriciions. The staff is giving this suggestion
seriaus cansideration. in addition to considering
other changes to the definition in Rule 144A of
institetional investor inciuding the scope of the term
“family of investmen! companies that alsc appearts
in the Rule. If the Commiasion incorporates these
changes intn Rule 144A_ then the Commissiot aiso
will cansider whether 1o incorporate simitar
standards inte Rule 15a-6.

|

“‘
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stated in proposing the rule, the asset
test was based on the view that “direct
U.S. oversight of the competence and
conduct of foreign sales personnel may
be of less significance where they are
soligiting only U.S. institutional
investors with high levels of assets,”
and the $100 miflion asset level was
intended “to increase the likelihood that
the institution or its investment advisers
have prior experience in foreign markets
thal provides insight into the reliability
and reputztion” of foreign broker-
dealers.167

Currently, the Commission continnes
to helieve that institutiona with this
level of assets are more likely to have
the skills and experience to assess
independently the integrity and
compelence of the foreign broker-
dealers providing this access. Moreaver,
these larger institutions have greater
ability to demand information
demonstrating the financial position of
the foreign broker-deajer.

Accordingly. the Rule allows foreign
broker-dealers to contact U.S.
institutional investors with the
participation of a U.S. asseciated
persch, and to contact independently
U.S. institutional investors with over
$100 million in assets or assets under
management. The Rule thus adds the
$100 million asset test to the U.S,
institutional investor definition for
certain purposes.!t®

'87 Release 34-25801. 53 FR at 23854,

1% See supra note 108 snd accompanying text
regarding U.S, distribution of Toreign research: see
infro notea 176-80 and accompanying text regarding
U.S. vigits by foreign associated persons. The Rule
ulso includes certain irusts recognized under Rule
S01{a)(7}, 17 CFR 230.51(gM7). within the definition
of U1.5. institutionsl investur. in addition, when
proposing Rule 158-8. the Commission said that U.S.
branches or agencies of foreign banks cauld nat
qualify as U.S. inatitutional investora, because
Regulation D treated only d ic banks ao
accredited investors, See supro note 164. Rule
50i(a){1). 17 CFR 230.501{a}{1), refers to banks
defined in section 3(a){2] of the Securities Act,
which generally means “any national hank. or any
banking institution arganized under the laws of any
State. Tenilory. or the District of Columbsia. the
busi of which is sub ially conflined to
banking and is supervised by the Stete or termitorial
hanking commission or similar official.” 15 US.C.
77c(8){2). In Release 33-6661. supro note 16, the
Commingion decided that U.S. branthes or agencies
of fareign banks subject to an appropriste level of
U.S. banking reguiation would be deemed “banks™
for purposes of section 3{a){2). A recent staff letter
confirmed Lhat LS. branches and agencies of
foreign benks satisfying the standards of Release
No. 8861, #0 that their secutilies would be exempt
from Securities Act registration by virtue of section
3[aji2}. are treeted as accredited investors under
Rule 501{a)(1). Letter from Richard K. Wylif, Chief.
Office of Smail Businegs Puticy. Divisien of
Corporation Finance, SEC. 10 Lawrence R. Uhlick,
Esq.. Institule of Intemational Bankers {Jan, 4, 1888).
Therefore. these U.S. branches and agencies of
toreign banks are included in the definition of [1.S.
inatitutignal investor in the Rule.

S-031999 0021{0117-JUL -89-40:18:34)

The Commission notes that the
expanded rule deleted the language in
the proposed rule that included the
following in the definition of U.S,
institutional investor: institutions
organized or incorporated under the
laws of the United States, its lerritories
0 possessions. or any state or the
District of Columbia: institutions
organized or incorporated under the
laws of any foreign juriadiction but
conducting business principally in the
United States; and branches of foreign
entities located in the United States or
its territories or possessions. The
Commission has deleted these
references from the Rule as
uhnecessary, because these entities
already are included in the definition
without regard to nationality.
Accardingly, the use of the procedures
specified in the exemptions under the
Rule, in lieu of broker-dealer
registration, would be required of
foreign hroker-dealers that solicited the
permanent U.S. branches ar agencies of
any foreign entities.’*® This position is
consistent with the general principles
discussed above regarding foreign
persons present in this country on other
than a temporary basis.

{3) Operation. Paragraph {a)(3}(i] of
the Rule sets forth the conditions to be
met by a foreign broker-dealer wishing
to engage in direct contacts with U.S.
institutional investors or major U.S,
institutional investors without
registration. Paragraph (a}{3}{i){A)
requires the foreign broker-dealer tg
effect these transactions thraugh a
registered broker-dealer, as discussed
below. Under paragraph (a){3](i}{B]. the
foreign broker-desler must provide the
Commissiorn, upon request or pursuant
to agreements reached between any
“foreign securities authority™ 170 and
the Commission or the U.S. government,
with any information or documents
within the possession, custedy. or
control of the foreign broker-dealer, any
testimony of foreign associated persons.
and any assistance in teking the
evidence of other persons, wherever
located. that the Commission requests
and that relates to transactions under
the direct contact exemption unde:
paragraph (a){3) of the Ruie. Unlike tne
proposed rule, however, these

149 Soe suprg note 188 regarding £.S. branches
and sgencies of foreign banks,

17° New aection 3{a)(50) of the Exchange Act. 15
L1.5.C. 78c(a){50L. defines this term 1o mean "any
foreign government. or any govetnmental bedy ot
regulatory organization emp ed by a foreig
govemment 1o adminiater or enforce ils laws as
they relate to securities malters.” See Insider

Treding and Securities Freud Enforcement Act of
1988, Pub. L No. 161-704. section 8{a). 102 Stat. 4677.

4681.
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requirements are subject to an exception
for information, documents, testimony,
or assistance withheld in compliance
with foreign blocking statutes or secrecy
laws.

If, after the foreign broker-dealer has
exercised its best efforts to provide this
information, documents, testimony. or
assistance, which specifically includes
requesting the apprapriate foreign
governmental body and, if legaily
necessary, its customers (with respect to
customer information) to permit the
foreign broker or dealer to provide the
requested information. decuments,
testimony, or assistance to the
Commission, the foreign broker-dealer is
prohibited by applicable foreign law or
regulations from satisfying the
Commission’a request, then it would
continue to qualify for the exemption
under paragraph (aj{3). Under paragraph
(c), however, the Commission, after
notice and opportunity for hearing, may
withdraw the direct contact exemption
under paragraph {a)(3) of the Ruie with
respect to the subsequent activities of
the foreign broker-dealer, or class
thereof, whose home country's law or
regulations have prohibited the foreign
broker-dealer from responding to the
Commission’s requests for information,
documents, testimony. ar assistance
under paragraph {a)(3){i)(B}.

Several commenters suggested that
the Commission not require foreign
broker-dealers to comply with the
requirements in paragraph {a)(3){i)(B) to
the extent that doing so actualiy would
result in a violation of foreign blocking
statutes, secrecy laws, or legal
requirements to obtain the consent of
foreign customers.??* The Commission
agrees with the commenters that
automatic removal of a foreign broker-
dealer from the Rule’s protections would

e inappropriate. Nevertheless, given
the importance of the Commission’s
&ccess to information, documents,
testimony, and assistance concerning
foreign broker-dealers’ exempted
activities for the Commission’s
enforcement of the U.S. securities laws,
the Commission believes that foreign
broker-deslers should be given strong
incentives to use their best efforts to
provide requested information,
documents, testimony, and assistance lo
the Commission. including consulting
with the foreign securities authority or
other appropriate governmental body
administering any relevant foreign law
or reguiations restricting compliance.

171 Quayle, Union Bank of Switzerland. the
Institute of international Bankers, the PSA. the SIA.
James Capel. the ABA. Security Pacilic, the NYSBA.
and Sullivan & Cromweil.
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Therefore, the Commigsion has
retained these requirements in
paragraph {a)(3}, subject to an exception
far information, documents, testimony.
or assistance that the foreign broker-
dealer has used its best efforts to
provide, but has been prohibited from
making available by foreign laws or
regulations.!7Z Moreaver, the
Commission would have the ability
under puragraph (c} to remove the
exemption for a foreign broker-deeler or
class of foreign broker-dealers in
circumstances where the Commission
believes that its inability to obtain
information, documents, testimony, or
assistance because of foreign blocking
statutes or secrecy laws raises serious
investor protection or enforcement
concerns. Under paragraph (¢). the
exemption under parsgraph {a){3) can be
withdrawn only prospactively, and only
by Commission order after notice and
hearing, to which the usual procedural
rights would attach.!7# In addition,
Commission withdrawal of the
exemption is discretionary, not
mandatory, and it would be subject to
the same review as other Commission
orders.!74

The requirements in paragraph
{a){3)(i)(B) of the Rule apply only to
transactions effected ynder the
provisions of paragraph (a}(3). As
proposed by the Commission, these
requirements would have applied to any
transactions of a foreign broker-dealer
with a [J.5. inatitutional investor or the
registered broker-dealer through which
they wete effected. The limitation in the
Rule was suggested by several
comimenters.!? The Commission does
not wish to impose unnecessary burdens
on foreign broker-dealers seeking to
claim this exemption, and the
Commission believes that it will be able
to obtain the information necessary to
carry out its enforcement
respongibu.ties, with respect o 2 foreign
broker-dealer's activities outside the
Rule, through cooperation with foreign
securities authorities.*?8

172 1f the Commission requested teatimony of a
foreign associated person who na langer was
assoctated with the foreign broker-dealer, or wha
terminated aspocialion with the foreign broker-
dealer after the Comminsion made ita request. the
Commission would consider the foreign broker-
dealer o have camplied with the Rule if it then used
its best efforts Lo assist the Commission in taking
the evidence of thase persons.

'*2 See 5 U.B.C. 554.

174 See 5 U.5.C. 7017086,

174 The Bank of America, Quayle, the PSA, the
SLA. the ABA, Security Pacific, and Sullivan &
Cromwell.

118 Sae note 170 Supre.
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\
Paragtaph {a}{3){ii) of the Rule
impases requirements on foreign
associated persons of the foreign hroker-
dealer, Paragraph (b)(2) of the Rule
defines "foreign associated person’ to
mean any natural person resident
outside the United States who is an
associated persor, as defined in section
3(a}(18] of the Exchange Act,'"? of a
foreign broker-dealer, and who
participates in the solicitation a! a U.S,
institutional investor or a2 major U.S.
institutional investor under paragraph
{a)(3) of the Rule. The Commission has
adopted this definition from paragraph
(b](3] of the proposed rule, with the
addition of the phrase “under paragraph
(a)(3) of this rule” for clarification.
Paragraph {a){3){ii)(A) of the Rule
requires foreign associated parsons of
the foreign broker-dealer effecting
transactions with U.5. institutional
investors or major U.5. instilutional
investors to conduct all their securities
aclivities from autside the United
States,'7® with gne exception. This
exceptlion allows & foreign associated
person to conduct visits 1o U.S.
institutional investors and major U.S.
institutional investors within the United
States, provided, that the foreign
agsociated person is accompanied on
these visiis by an associated person of &
registered broker-dealer that accepts
respongibility *7¥ for the foreign
associated person’s communications
with these investors, and that
transactions in any securities discussed
by the foreign associated person are
effected only through that registered
broker-dealer pursuant to the provisions
of paragraph {a){3). not by the foreign
broker-dealer. This exception has been

177 15 U S.C. 78fa){18),

174 Paragraph (b){6) of the Rule defines the term
“Uniled States™ 1o mean the United Slates of
Americy, inckuding the states and any territaties
sud gther areas subject 1o its jurisdiction. This
definition has been adopted from paragraph (c){e) of
the e«panded rule, and the term is not dafined in the
Exciange Act or the rules thereunder. Section
Hal[:8} of the Exchange Act, h iready
defines “Staie” lo mean “any State of the United
States. the Digtrict of Columbiz. Puerra Rico. the
Virgin lslands, or ary other possession of the
Uniled States.” 15 US.C. 7acial{18).

17 The Commission would expect the assaciated
peracn (6 be familiar with the feveign broker-
dealer's remenrch reports discussed dusing these
visits, 1o conduct a prior review of any writlen
materials 10 be distributes? . during the visits, along
with summarian o5 vutlines of the foreign aswociated
P 's aral o tation, and 1o khow witether the
Foreign associaled porson's statements were
consiatent with the foreign hroker-dealer’s curment
recommendations. In gesveral. the Commission’s
expeciationa regarding ¥e respensibility imposed
o the registered brokerdester and dischurged
through its ansociated person during these visits
would be the same oy {hio3e regarding the
respansibility of a registernd broker-dnsber in
connection with the distribution of research ' 115
inatitutional investors. See supra pote 118.
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added to the prepesed rule in response
lo several comments that foreign
associated persons should be allowed to
vigit U.S. insiitutions in this counfry, to
create and sustain business
relationships with these investors.t%°
The proposed rule probibited any U.5.
activities by foreign associsied persons,
but the Commission believes that, where
a registered broker-dealer is pregsent and
acts as an intermediary in the execution
of orders, visits to these investors
should be permitted.

Paragraph {aj[3){ii)(B} of the Rule
requires that foreign associated persons
not be subject to a statutory
disqualification specified in section
3(a){39) of the Exchange Act.15! or any
substantially equivalent foreign fi}
expulsion or suspension from
membership, [ii) bar or suspengion from
association, {iii) denial of trading
privileges, (iv} order denying,
suspending, or revoking registration or
barring or suspending association, or {v]
finding with respect 10 causing any such
effective foreign suspension. expulsion,
or order; not have been convicted of any
foreign offense. enjoined from any
fareign act, conduct, or practice, or
found to have committed any foreign act
substentially equivalent to any of those
listed in section 15{b){4) (B). [C}. {D}. or
(E) of the Exchange Act; 32 and not
have been found to have made or
caused to be made any false foreign
statement oi omission substantially
equivelent to any of those listed in
section 3(a}{(39)(E] of the Exchange
Act.*®* This lamguage is a more
complete dezcription of the applicable
disciplinary disqualifications cited in
paragraph {a)(1](ii} of the proposed rule
and parsgraph {b)(2){ii) of the expanded
tule, both of whick referred to vialations
of substentially equivalent Foreign
statutes or regulations. !+

Finally, paragreph {a){3)fiii} of the
Rule requires the use of a registered
broker-dealer &5 an intermediary in
effecting trades between U.S.
institutional investors or mejor US.
institutional investors and the foreign
broker-dealer as a condition for this
exemption. Parageaph [a){3)(ifi){A) first
requires that transactions with these
investors be effected through the

12 CQuayle, the PSA, Chase Manhatlan
Government Securities, the ABA_ the SIA. Secxmity
Pacific, ke PTYSBA. Sultivan & Cromwell. and
Meilt Lyneh

15 05.C T8ce) {39).

183 15 U.S.C. Taoib)iA) TBL. (€1 D). or {E)

103 15 USC. 7ac(a)I9RE).

84 Son proposed Intemational Securitics
Erforcerent Cooperation Act of 1980, FLR. 1306,
10taf Cong.. 1st Sess. 135 Cong. Rec. 700 {1599),
seckions 3 gnd 4.
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registered broker-dealer. This means
that the registered broker-dealer must
handle all aspects of these transactions
except the negotiation of their terms, 85
which may occur between the investors
and the foreign broker-dealer (through
its foreign associated persons).
Paragraph (a){3)(iii}(A) requires the
registered broker-dealer through which
transactions with these investors are
effected to be responsible for carrying
cut gpecified functions, so as to make
the perfarmance of these functions
subject to direct Commission oversight.
The registered broker-dealer must issue
all required confirmations **¢ and
account statements to the investors.
These documents are significant points
of contact between the investor and the
broker-dealer, and they provide
important information. Algo, as between
the foreign broker-dealer and the
registered broker-dealer, the latter is
required to extend or arrange for the
extension of any credit to these
investors in connection with the
purchase of securities.!®? In addition.
the registered broker-dealer is
responsible for maintaining required
books and records relating to the
transactions conducted under paragraph
(a)(3) of the Rule, including those
required by Rules 17a-3 and 17a—4,188
which facilitates Commission
supervigion and investigation of these
transactions.!8® As adopted, the

'82 Of course. the rules of foreign securitics
exchanges and over-the-counter markzts may
require the foreign broker-dealer. as 8 mes: her or
market maker. to perform the actual physical
execntion of transactions in foreign securities listed
on those exchanges or traded ir those markets. The
Rule would permit the foreign broker-dealer to
perform this function.

1#3 Spe Rule 10b-10, 17 CFR 240.18b-10, The
confirmation requiremunta imposed by Rule 10b-10
are a significant antifraud measure.

187 The extensive U.S. regulation of these
functions is intended to protect both U.S, investors
and securities markets. See. e.g.. sectlons 7(c) and
11(d) of the Exchange Act. 17 U.S.C. 78g(c) and
78k(d]. and the rules and regulations theteunder,
eg.. Regulation T, 17 CFR 220.1-220.18. and Rule
11di-2. 17 CFR 240.11d1-2.

182 17 CFR 240.17a-3 and 17a—4. But see note 150
supnz and accompanyiing text concerning delegation
aof date processing funciions io the foreign broker-
dealer.

142 Of course, because the registered broker-
dealer would “book” Rule 153-8 Irades as its owmn, it
would be required to comply with the provisions of
Rule 15c3~1, 17 CFR 240.15¢3-1, the Commission's
net capital rule. with respect to these trensactions,
and it would be responsible for receiving,
delivering, and safeguarding funds and securities on
behalf of the investors pursuant to Rule 15¢3-3, 17
TFR 240.15c3-3. Mertll Lynch believed that it
shauld be permisaible for foreign custodian banks to
handle the clearance and settlement of foreign
securities transactions by the investors under the
Rule. The Commission notes that Rule 15¢3-3(c)(4].
17 CFR 240.15c3-3{c){4}. already permits the use of
designated fareign control locations deemed
satisfuctory by the Commission for purposes of
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functions required of the registered
broker-dealer in paragraph {a){3){iii){A}
are taken from the proposed rule, with
some exceplions.12@

Paragraph {a}{4)(iii)(B} of the Rule
requires the registered broker-dealer to
participate through an associated person
in all eral communications between
foreign associated persons and U.S.
institutional investars. By virtue of this
participation, the registered broker-
dealer would become responsible for the
conient of these communications, and -
the Commission's statements regarding
the nature and discharge of similar
responsibilities regarding the
distribution of research and U.S. visits
by foreign associated persons would
apply.i®!

The requirement in paragraph
(a}4)(iii){C) of the Rule for the
registered broker-dealer to obtain from
the foreign broker-dealer, for each
foreign ussociated persen, the
information specified in Rule 17a-
3(a}(12),'92 including sanctions imposed
by foreign securities authorities,
exchanges, or associations (including
without limitation those described in
paragraph (a}(3){ii}{B} of the Rule}, also
has been drawn from the proposed rule.
In addition, paragraph (a)[3){iii}(D)} of
the Rule requires the registered broker-
dealer o obtain from the foreign broker-
dealer and each foreign associated
person written consent to service of
process for any civil action brought by
or proceeding before the Commission or
any SRO, as definad in section 3{a}(25)
of the Exchange Act,!®? stating that

compliance with that rule, Sullivan & Cromwel!
spoke withaut aleboration of a registered broker-
dealer that “introduced” its U.S. customers lo a
foreign broker-dealer. If this term signified the
presence of an intraducing-ciearing relationshi
where the foreign broker-dealer held U.S.
customers' funds and securities, registration of the
foreign broker-dealer would be required. See Part
HEB. sugra.

190 Like paragtaph (b}){3) of the expanded rule, the
Rule deletes 53 unnecessary the express
requitement that the registered broker.dealer effect
trapsactions “with or for™ the U.S. institutional
investor or the major U.S. institutional investor. As
explained above, paragraph [a){4j[i){A) of the Rule
glready requires the foreign broker-dealer 1o effect.
transactions “through" the regi d broker-deal
The phrage “as between the foreign broker or dealer
and the registered broker or dealer” in paragraph
{83 A){3) concerning extension of credit, found
in paragraph (bN3Ki)Y8) of the expanded rule. has
been added lur clarification.

\#3 See supro notes 116 and 179. This requirement
for “participation” under the Rule would be
satisfied if the asscciated person of the registered
broker-dealer was present, either physicaily or
telephenically, during these oral communications,
and waz able to take part in them as they occurred.

192 17 CFR 240.17a~3(a}(12). Rule 172-3(a} alse
requires that this information be kept current, 17
CFR 240.17a3-3{8}.

193 15 U1.5.C. 78c(a]({26).

F4700.FMT...[16.30]...7-08-88

process may be served on the registered
broker-dealer as provided on that
broker-dealer’s current Form BD. This
language follows the text of the
proposed rule. Some commenters argued
that both the information provision and
consent requirements as proposed were
overbroad and would restrict use of the
Rule,?®* but the Commission does not
believe that it is desirable to draw the
requirement to consent to service of
process more narrowly to relate only to
transactions effected in reliance on the
Rule’s intermediary exemption.

Further, paragraph (a)(3)(iii)(E) of the
Rule requires the registered broker-
dealer to maintain a written record of
the information and consents required
by paragraphs (a)(3}(iii} (C) and (D},?7*
and all records in connection with
trading activities of U.S. institutional
investors or major U.S, inatitutional
investors involving the foreign broker-
dealer conducted under paragraph (a){3)
of the Rule, in an office of the registered
broker-dealer located in the United
States {thus, with respect 10 nonresident
U.S. broker-dealers, pursuant to Rule
17a-7{a}} ***¢ and make these records
available to the Commission upon
request. This language follows the
proposed rule, with the exception of the
reference to nonresident registered
broker-dealers. One commenter
suggested that these broker-dealers
should be allowed to serve as
intermediary registered broker-dealers
under the Rule,’®7 and the Commission
agrees, as stated above. The
Commission attaches considerable
importance, however, to preserving its
access to reeords relating to activities
conducted under paragraph {a}{3). These
records will enable the Commission to
carry out its enforcement
responsibilities and exercise its
supervision over the registered broker-
dealer irtermediary. This intermediary.
therefore, whether resident or
nonresident, must maintain all the
records called for by the Rule in an
office within the territorial limits of the
United States.!?8

t%4 The SIA. the ABA. Security Pacific. and
Sullivan & Cromwell.

%3 The Commission notes that SROs exercising
their authority to inspect their members performing
the intermediary Function under the Rule should
examine the records of the information and the
consents required by the Rule. The Commission
would encourage these SROs to consider whether it
would be mare efficient {far them to adopt specific
rules requiring those members to [ile these records
with the SROs soan after obtaining the required
information and consenis.

138 17 CFR 240.17a-7(a).

Y31 Quayle.

'#3 Nonresident regisiered broker-deslers still
could maintain other records outside the United

Continued
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b. Transactions with Certain Persons.
Paragraph (a)[4) of the Rule provides an
exemption for a second type of direct
contact by broker-dealers. It exempts
foreign broker-dealers that effect any
transactions in securities with or for, or
induce or attempl to induce the
purchase or sale of any securities by. the
fotlowing defined ciasses of persons.!9®

{1} Registered broker-dealers and
banks. Paragraph {a}{4}(i} inciudes
registered brokers or dealers, whether
acting as principal for their own account
or as agent for others. This exemption
was in paragraph {a}(1}{iii} of the
expanded rule. Commenters argued that,
while the proposed interpretive
statement said that a foreign broker-
dealer could purchase U.S. securities
from a registered broker-dealer for
resale to foreign investors without
registering with the Commission,2°? jt
created a misimpression by not also
stating that foreign broker-dealers could
sell securities to registered broker-
dealers without registration2?! In
response, the Commission expressly has
exempted trades of foreign broker-
dealers with registered broker-deaiers
and with banks acting in a broker or
dealer capecity.2°2 The Commission
notes that the staff has taken no-action
positions regarding foreign broker-
dealers effecting transactions with or for
both registered broker-dealers and
banks acting in a broker or dealer
capacity as permitied by U.S statutory
and regulatory provisions,?°? and it has
reflected this position in the Rule,

The Commission does not intend this
exemplion 1o permit the foreign broker-
dealer to act as a dealer in the United
States through an affiliated registered
broker-deater.204 The Commission
recognizes that dealers in foreign
markets may transmit securities
positions to U.S. broker-dealer affiliates
after the foreign marketa close, so that
the U.S. affiliates can continue trading

States. provided thet the conditions of Rule 17s-7{b)
wete mel. See 17 CFR 240.17a-7(b}.

9% The Diviasion of Investment Management
generaily would expect ta respond favorstly ‘o no-
action requests regarding registration as an
inveatment adviser from foreign broker-dealers
complying with the provisions of paragraph (a)4] of
the Rule. See supro notes 12326 and accompanying
texi.

299 Release 34-25001, 53 FR at 23648,

227 The [nstitute of Internaliona} Bankers. Lhe
ABA, the SIA, Security Pacific. and Sulliven &
Cromwell.

202 The exemption allows foreign broker-deaters
1o effect trensactions with ot for certain banks or
registered broker-deglers: direct contact by the
fqreign broker-dealers with the U.S. customers of
the registered broker-dealers or banks, however.
would not be covered by this exemption.

203 Secyrity Pacific Corporstion and National
Weslminster Bank letters. supre note 68

204 See note 205 infra,
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those securities. If, however, the foreign
broker-dealer controlled the registered
broker-dealer's day-to-day market
making activities by explicit restrictions
on the U.S. broker-dealer's ability to
execute orders against the foreign
broker-dealer's positions or to take
independent positions. the foreign
broker-dealer could be considered a
dealer subject to U.S, broker-dealer
registration requirements.20%

{2} International organizations.
Paragraph {a){4)(ii) of the Rule exempts
foreign hroker-dealers that deal with
certain international organizations,
regardless of their location or whether
the U.S. jurisdictional means are
implicated. They include the African
Development Bank, the Asian
Development Bank, the Inter-American
Development Bank, the Internationat
Bank for Reconstruction and
Development, the International
Monetery Fund, the United Nations, and
their agencies, affiliates, and pension
funds. These are the same international
organizations specified in proposed
Regulation 5,298 together with their

9% See, e.g. the Vickers da Costa/Citicorp order,
supro ngie 131, which exempted several related
fareign broker-dealers from U.S. broker-deajer
registration requirements. Because of Glass-Steagall
Act reatrictions appliceble to the U.5. affiliate. see
12 U.S.C. 24 and 378, the foreign broker-dealers
agrekd to provide the U.S. affiliate with standing
orders to buy and seil the securities in which the
U.S. affiliate previously had acted as a market
maker. Thus, the U1.S. effilizte’s quote in NASDAQ
always would reflect a previoualy entered firm
order from the foreign broker-dealers, The U.S.
sffiliate’s activities would be limited to executing.
on a riskless principal basis, any orders received
from U.S. customers against these orders. This
arrangement wes approved by the Comptroller of
the Currency. Letter from Judith A. Walter, Senior
Deputy Comptroller, to Ellis E. Bradford, Vice
President. Citibank, N.A. (June 13. 1986).

In its exemptive order. the Commission allowed
the foreign broker-deaters to buy and sell
simultaneously on a continuing basis through the
ULS. sffiligte without registering in the United States
as broker-deslers. Howeves. the Commission

™ of limitstions to p

P
Adisi 1 1 f

g guards. The foreign
broker-dealers’ contro! over the price and size of
their standing orders wan limited in erder te give
the 11.5. affiliate some discretion in it trading
activities. The U.S. affiliate elsa agreed to aatjsfy
additional ne capital requirements intended lo
increase its ability 10 meet its settlement obligations
upon failure of the foreign broker-deslers. In
addition, the parent of the broker-dealers
represented that information regarding the trading
activities of the foreign broker-dealers would be
made available to the C ission in jon
with any investigation. end that it would attempt io
obtain customer consent to release of information
concerning their trading. if requested. Finsliy. the
parent egreed that it would be desipnated as the
foreign broker-dealers’ agent for service of process
in any proceeding or other action involving the
foreign broker-dealers. The fareign broker-dealers
alao limited their securities activities in the United
States to those enumerated in the letter, and the
pareni represented thut the foreign broker-deaiers
would not engage in any securities business with
U.8. citizens,

26 Release 336779, 53 FR at 22677,
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pension funds, as suggested by several
commenters.?97

(3) Foreign persons temporarily
present in the United States. Paragraph
(2){4])(iii] of the Rule includes any
foreign person temporarily present in
the United States. with whom the
foreign broker-dealer had a bona fide,
pre-existing relationship before the
foreign person entered the United
States. This paragraph codifies part of
the proposed interpretive statement, 298
and is taken from paragraph (a){1){v} of
the expanded rule, with one exception.
The phrase “before the foreign person
entered the United States” has been
added to clarify the nature of the
relationship. The Commission is of the
view that a foreign broker-dealer that
solicits or engages in securities
transactions with or for these persons
while they are temporarily present in
this country need not register with the
Commission.2v?

One commenter asked the
Commission to define U.S. residency for
purposes of compliance with this and
other exemptions in the Rule.2!° The
Commission does nol believe that it
would be appropriate to establish a
separate standard of residency for the
purpose of claiming this exemption
different from those generally
established under state or federal
law.?!! Ag stated in Release 34-25801,
questions regarding the temporary
nature of a person's presence in this
country would be fact-specific.2'2 The
Commission would take the position,
however, that a foreign person not
otherwise deemed a resident of the
United States under applicable law
would be presumed to be temporarily
present in this country for the purpose of
paragraph (a){3} of the Rule. This
presumption. of course, would be
subject to rebuttal in light all of the facts

. and circumstances surrounding that

207 The 5lA, the ABA, and Sullivan & Cromwell,

208 Release M4-25801, 53 FR at 23849 See also
Security Pacific and National Westminster Bank
letters, supro note 88,

20% This posilion is consistent with the propasal
of the American Law Institute thet a nonresident
broker-dealer that “does business with * * * 2 pon.
nationsl of the United States who is present as s
nonresident within the United States and was
previously n customer or client™ should not be
aubject to U.S. broker-dealer jurisdiction. AL/
Federal Securities Code § 1905(b){2)(B) {1680).
Professor Lows, the reporter for the Code, uses the
example of a “Canadian broker who uses the
telephone 1o service 8 who is vacationing
in Flarida."/d. 2t Comment 8.

219 The NYSBA.

21t See genernlly, e.2., section 911 of the Interna)
Revenue Cade. 28 U.S.C. 911, which provides certain
exclugions from the gross income of 1.8, citizens
resident abread.

*12 53 FR al 23649,
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foreign person’s presence in the United
States.

(4] Foreign agencies or branches of
U.5. persons. The proposed rule and the
expanded rule both provided an
exemption for foreign broker-dealers
effecting or soliciting transaciions by
agencies or branches of U.S. persons,
which were located outside the United
States and were operated for valid
business reasons. The Commission has
retained this exemption in the Rule to
clarify that foreign broker-deaters that
deal outside the United States with
branches and agencies having an
established location outside the United
States do not need to register with the
Commission, provided that the
transactions occur putside the United
States.

Commenters suggested that the
presence of a valid business purpose
was unnecessary in the broker-dealer
context. 212 The Commission agrees.
The Rule's exemplion for unsolicited
trades reflects the view that U.S.
persons seeking out unregistered foreign
broker-dealers outside the U.S. cannot
expect the protection of U.S. broker-
dealer standards. The Commission
believes that this rationale applies
equally to U.S. branches and agencies
established overseas that choose to deal
with unregistered foreign broker-
dealers.21+

{5) Nonresident U.8. citizens. Finally.
paragraph {a}(4)(v} of the Rule includes
U.8. citizens resident outside the United
States, provided that the foreign broker-
dealer does not direct its selling efforts
toward identifiable groups of U.S.
citizens resident abroad.?1% Like the
exemption regarding loreign branches
and agencies of U.S. persons, all
transactions must occur cutside the
United States. As discussed above in
Part 1ILB.. neither U.S. citizens resident
abroad nor foreign broker-dealers
normally would expect that the U.S.
broker-dealer registration requirements
would be triggered by non-U.S.
securities transactions between them,

V. Conclusion

The Commission believes that the
conditional exemptions in Rule 15a-86 for
foreign broker-dealers engaging in
certain activities involving U.S.
investors and securities markets will

313 The S1A, the ABA, and Sultivan & Cremwell.

14 The Commiasion has deleted the exempiion in
the proposed rule that referred to affiliates or
subsidiaries of U.S. persons that were located
outside this country and erganized or incorporated
under the iaws of any foreign jurisdiction. The
Commission has decided that this exemption is
unnecessary, gince these entities should not
properly be regarded as U.S. persons.

213 See supra note 51 and accompanying text.
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reduce the costs and increase the
efficiency of international securities
trangactions as well as facilitate the
international flow of information. The
differing procedures in the Rule for
nondirect and direct contacts by foreign
broker-dealers with U.S. investors also
will facilitate the access of U.S,
investors to foreign securities markets
through those foreign broker-dealers and
the research that they provide,
consistent with the regulatory
safeguards afforded by broker-dealer
registration. In light of the importance
that the Comrmission attaches to broker-
dealer registration and regulation in the
internationai context, the Commission
believes that the exemptions in Rule
15a-6 are in the public interest and
consistent with the protection of US.
investors.

VL. Effacts on Competition and
Regulatory Flexibility Act Certification

Section 23(a}{2) of the Exchange
Act 218 requires that the Commission,
when adopling rules under the Exchange
Act, consider the anticompetitive effects
of those rules. if any, and balance any
anticompelitive impact againat the
regulatory benelits gained in terms of
furthering the purposes of the Exchange
Act. The Commission believes that
adoption of the Rule will not impose any
burden on competition not necessary or
appropriate in furtherance of the
purpeses of the Exchange Act,
espectally since the Rule provides
exemptions for eligible foreign broker-
dealers from the broker-dealet
regisiration requirements under the
Exchange Act.

Pursuant to section 3(b]) of the
Regulatory Flexibility Act.2!” when the
Commission proposed Rule 15a-8
Chairman Ruder certified that the
proposed rule, if adopted, would not
have a significant economic impact on a
substantial number of small entities.?2#®
The Commission did not receive any
comments on the Chairman's
certification,

List of Subjects in 17 CFR Part 240

Reporting and recoedkeeping
requiremeuts, Securities.

VIL. Statutory Basis and Text of
Amendments

The Commission hereby amends Part
240 of Chapter I! of Title 17 of the Code
of Federal Regulations as follaws:

21815 U.S.C. 7Bw(a)(2).
217 5 11.8.C. 803[b).
214 Heleage 34-25801. 53 FR a1 23655,
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PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

1. The autharity citation for Part 240 is
amended by adding the following
citation:

Authority: Sec. 23, 48 Stat. 901, as amended
[15U.S.C. 78w} * * * § 240.15a-6. also
issyed under secs. 3. 10, 15. and 17, 15 U.S.C.
78c, 78j, 780, and 78q;

2. By adding § 240.15a-6 after the
undesignated heading a= follows:

Registration of Brokers and Dealers

§240.15a-6 Exemption of certain foreign
brokers or dealers.

{8) A foreign broker or dealer shall be
exempt from the registration
requirements of sections 15(a)(1) or
15B{aj{1) of the Act to the extent that the
foreign broker ot dealer:

(1) Effects transactions in securities
with or for persons that have not been
solicited by the foreign broker or dealer;
or

{2} Furnishes research reports to
maijar U.S. institutional investors, and
effecta transactions in the securities
discussed in the research reportg with or
for those major U.S. institutional
investors, provided that:

{i) The research reports do not
recommend the use of the foreign broker
or dealer to effect trades in any security;

(ii) The foreign broker or dealer does
not initiate contact with those major
U.S. institutional investors to follow up
on the research reports, and does not
otherwise induce or attempt to induce
the purchase or sale of any security by
those mejor 1.S. institutional investors;

(iii} If the foreign broker or dealer has
a relationship with a registered broker
or dealer that satisfies the requirements
of paragraph (a)(3) of this section, any
transactions with the foreign broker or
dealer in securitics discussed in the
research reports are effected only
through that registered broker or dealer,
pursuant to the provisions of paragraph
(a}(3) of this section; and

{iv) The foreign broker or dzaler does
not provide research to U.S. peraons
pursuant to any express or implied
understanding that those U.S. persons
will direct commission income to the
foreign broker or dealer; or

{3) Induces or attempts to induce the
purchase or sale of any security by a
U.S. institutional investor or a major
U.S. institutional investor, provided that:

{1} The foreign broker or dealer:

(A} Effects any resulting transactions
with or for the U.5. institulional investor
or the major UL.S. institutional investor
through a registered broker or dealer in

L - - e R
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the manner described by paragraph
(a}{3}(iii) of this section; and

{B) Provides the Commission {upon
request or pursuant to agreements
reached between any foreign securities
authority. including any foreign
government. as specified in section
3(a)(50) of the Act, and the Commission
or the US. Government) with any
information or documents within the
possession. custody, or control of the
foreign broker or dealer. any testimony
of foreign associated persons, and any
assistance in taking the evidence of
other persons. wherever located, that
the Commission requests and that
relates to transactions under paragraph
{2){3} of this section, except that if. after
the fareign broker or dealer has
exercised its best efforts to provide the
information, documents. testimony. ot
assistance, including requesting the
appropriate governmental body and. if
legally necessary, its customers [with
respect to customer information) to
permit the foreign broker or dealer to
provide the information, documents,
testimony. or assistance to the
Commission. the foreign broker or
dealer is prohibited from providing this
information. documents, testimony, or
assistance by applicable foreign law or
regulations, then this paragraph
{2){3)(i)(B) shall not apply and the
foreign broker or dealer will be subject
to paragraph {c} of this section;

(ii) The foreign associated person of
the foreign broker or dealer effecting
transactions with the U.S. institutional
investor or the major U.5. institutional
investor:

(A) Conducts all securities activities
from outside the U.S., except that the
foreign associaled persons may conduct
visita to U.S. institutional investors and
major U.5, institutional investors within
the United States, provided that:

{2} The foreign associated person is
accompanied on these visits by &n
associated person of a registered broker
or deajer that accepts responsibility for
the foreign associated person’s
communications with the U.8.
institutiona! investor or the major 11.S
institutional investor; and

(2] Transactions in any securities
discussed during the visit by the foreign
asgsociated person are effected only
through the registered broker or dealer,
pursuant to paragraph (a)(3) of this
section: and

{B) Is determined by the registered
braker or dealer to:

(1) Not be subject to a statutory
disqualification specified in section
312)(39) of the Act, or any substantially
equivalent foreign

{/) Expulsion or suspension from
membership.

5-031999 0026(01 ) 1 7-JUL-89-10:18:50)

{/7) Bar or suspension from
association, \

{/77) Denial of trading privileges.

{/v) Order denying. suspending, or
reveking registration or barring or
suspending association, or

(v} Finding with respect to causing
any such effective foreign suspension,
expulsion. ot order;

{2} Not to have been convicted of any
foreign offense, enjoined from any
foreign act, conduct, or practice, or
found to have committed any foreign act
substantially equivalent to any of those
listed in sections 15({b}{4] (B). (C), (D), or
(E) of the Acl; and

[3) Not ta have heen found to have
made or caused to be made any false
foreign statement or omission
substantially equivalent to any of those
listed in gection 3(a)(39)(E} of the Act;
and

{iii) The registered broker or dealer
through which the transaction with the
U.S. institutional investor or the major
US. institutional investor is effected:

(A) Is responsible for:

(1) Effecting the transactions
conducted under paragraph (a}(3) of this
section, other than negotiating their
terms;

{2) Issuing all required confirmations
and statements to the U.S. institutional
investor or the major U.S. institutional

investor;

{3] As between the fareign broker or
dealer and the registered broker or
dealer. extending or arranging for the
extension of any credit to the U.S.
institutional investor or the major U.S.
institutional investor in connection with
the transactions;

{4} Maintaining required books and
records relating to the transactions,
including those required by Rules 17a-3
and 17a—4 under the Act {17 CFR
2410.27a-3 and 17a-4);

{5) Complying with Rute 15¢3-1 under
the Act (17 CFR 240.15¢3-1) with respect
to the transactions; and

(6} Receiving, delivering, and
safeguarding funds and securities in
connection with the trangactions on
behalf of the U.S. institutional investor
or the major U.S. institutional investor in
compliance with Rule 15¢3-3 under the
Act [17 CFR 240.15c3-3);

(B] Participates through an agsociated
person in all oral communications
between the foreign associated person
and the US. institutional invesior, other
than a major U.S. institutional investor;

(C) Has obtained from the foreign
broker or dealer, with respect to each
foreign associated person, the types of
information specified in Rule 17a-
3{a)(12} under the Act (17 CFR 240.17a-
3(a)(12}), provided that the information
required by paragraph (a){12){d) of that

F4700.FMT...[16,30]...7-08-88

Rule shall include sanctions imposed by
foreign securities authorities. exchanges.
or associations, including without
limitation those described in paragraph
(a}{3)(ii)(B) of this section;

{D) Haa chtagined from the foreign
broker or dealer and each foreign .
associated person written consent to
service of process for any civil action
brought by or proceeding before the
Commission or a self-regulatory
organization (as defined in section
3{a)i28) of the Act), providing that
process may be served on them by
service on the registered broker or
dealer in the manner set forth on the
registered broker's or dealer's current
Form BD: and

(E) Maintains 8 written record of the
informsation and consents required by
paragraphs {a){3}(iii} {C) and (D) of this
section. and all records in connection
with trading activities of the U.S.
institutional investor or the major U.S.
institutional investor involving the
foreign broker or dealer conducted
under paragraph (a)(3) of this section, in
an office of the registered broker or
dealer located in the United States (with
respect to nonresident registered
brokers or dealers, pursuant to Rule
17a-7(a) under the Act (17 CFR 240.175-
7{a)}). and makes these records
availabie 1o the Commission upon
request; or

{4) Effects transactions in securities
with or far, or induces or attempts to
induce the purchase or sale of any
security by:

(i} A registered broker or dealer,
whether the registerad broker or dealer
is acting as principal for its own account
or as agent for others, or a bank acting
in a broker or dealer capacity as
permitted by U.S. law;

(ii} The African Development Bank,
the Asian Development Bank. the Inter-
American Development Bank, the
International Bank for Reconstruction
and Development, the International
Monetary Fund, the United Nationg, and
their agencies, affiliates, and pension
funds;

(iii) A foreign person temporarily
present in the United States, with whom
the foreign broker or dealer had a bona
fide. pre-existing relationship before the
foreign person entered the United
States; .

fiv) Any agency or branch of a .S,
person permanently localed gutside the
United States, provided that the
transactions occur outside the United
States; or

{v} U.S, citizens resident gutside the
United States, provided that the
transactions occur outside the United
States, and that the foreign broker or
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dealer does no* direct its selling efforts
toward identifiable groups of 1.,
citizens resident abroad.

{b) When used in this rule,

(1) The term “family of investment
companies” shall mean:

(i) Except for insturance company
separale accounts, any two or more
separately registered investment
companies under the Investment
Company Act 0i 1940 that share the
same investment adviser or principal
underwtiter and hold themselves out to
investors as related companies for
purposes of investment and investor
services: and

(ii) With respect to insurance
company separate eccounts, any two or
more separately registered separate
accounts under the Investment
Company Act of 1940 that share the
same investment adviser or principal
underwriter and function under
operational or accounting or control
systems that are substantially similar.

{2) The term “foreign asaociated
person” shall mean any nateral person
domiciled outside the United States who
is an associated person, as defined in
section 3(a](18)] of the Act, of the foreign
broker or dealer, and who participates
in the solicitation of a U.S. institutional
investor or a major U.S. institutional
investor under paragraph {a){3) of this
section.

(3} The term "foreign broker or
dealer” shall mean any non-U.S.
tesident person [including any U.S.
person engaged in business as a broker
or dealer entirely putside the United
States, except as otherwise permitted by
this rule) that is nnt an office or branch
of, or a natural person associated with,
a registered broker ur dealer. whose
securities activities, if conducted in the
United States. would be described by
the definition of “broker” or *dealer” in
sections 3(a)(4) or 3(a)(5) of the Act.

(4) The term “major U.S. institutional
investor” shall mean a person that is:

fi] A U.S, institutional investor that
has, or hzs under management, totai
assets in excess of $100 million:
provided, however, that for purposes of
determining the total assets of an
investment company under this ryle, the
investment company may include the
asgsets of any family of investment
companies of which it is a part; or

(i) An investment adviser registered
with the Commission under section 203
of the Investment Advisers Act of 1940
that has total assets under management
in excess of $100 million.

{5) The term “registered broker or
deale:” shall mean a person that is
registered with the Commission under
sections 15(b}). 15B(a}(2], or 15C[a}{2) of
the Act.
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6) The term "United States™ shall
mean the United States of America,
including the States and any territories
and other areas subject to its
jurisdiction.

(7) The term “U.S. institutional
investor” shall mean a person that is:

{i) An investment company registered
with the Commission under section 8 of
the Investment Company Act of 1840; or

(ii} A bank, savings and loan
association, insurance company,
business development company, small
business invesiment company, or
employee benefit plan defined in Rule
501(a}(1) of Regulation D under the
Securities Act of 1923 (17 CFR
230.501(2){1)); a private business
development company defined in Rule
501{a](2) (t7 CFR 230.501(a){2}}; an
organization described in section
501{c}(3) of the Internal Revenue Code.
as defined in Ruie 501(a){3) (17 CFR
230.501(a}(3}}): or a trust defined in Rule
501{a)(7) {17 CFR 230.501(a}(7]).

(c) The Commission, by order after
notice and opportunity for hearing, may
withdraw the exemplion provided in
paragraph {a}(3) of this section with
respect to the subsequent activities of a
foreign broker or dealer or class of
foreign brokers or dealers conducted
from a foreign country, if the
Commission finds that the laws or
regulations of that foreign country have
prohibited the foreign broker or dealer,
or one of a class of foreign brokers or
dealers, from providing, in response to a
request from the Commission,
information or documents within its
possession, custody, or control,”
testimony of foreign associated persons,
or agsistance in taking the evidence of
other persons, wherever located, related
to activities exempted by paragraph
{a){3) of this section.

By the Commission.

Jonathan G. Katz,

Secretary.

July 11, 1989,

IFR Doc. 8816725 Filed 7-17-89; 8:45 am)
SILLING CODE 3010-01-4

]

UNITED STATES INFORMATION
AGENCY

22CFRPart5t4

Exchange-Visitor Program; Extension
of Stay—Exchange Visitors From the
People’'s Republic ot China

AGENCY: United States Information
Agency.
ACTON: Temporary rule.

SuMMARY: This notice amends the
regulations found at 22 CFR 514.23,
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General limitations of stay. to permit the
extension of the authorized duration of
stay for one year for exchange visitors
from the People’s Republic of China who
entered the United States on or before
fune 6, 1989, and whose authorized
period of stay will expire before June 8,
1990. This action is taken in consonance
with the current foreign policy of the
United States as evidenced by the White
House of Jusne 5.

EFFECTIVE DATES: This temporary rule is
effective from June 8, 1989, and shall
remain in eifect until June @, 1990.

ADDRESS: Merry Lymn, Assistant
General Counsel, Office of the General
Counsel, Room 700, United States
Informalion Agency, 301 4th Street SW.,
Washington, DC 20547.

FOR FURTHER INFORMATION CONTACT:
Merry Lymn. Assistant General Counsel,
Office of the General Counsel, Room
700, United States Information Agency,
301 4th Street SW., ‘Washington, DC
201547, (202) 485-8829.

SUPPLEMENTARY iINFORMATION: In
furtherance of the {oreign policy, the
Agency amends the prescribed duration
of stay in 22 CFR 514.23 to permit & one-
year extension for exchange visitors
from the People’s Republic of China
whose authorized period of stay will
expire before june 8, 1990.

This modification of the rule will
enable exchange visitors from the
People’'s Republic of China to maintain
their current J-visa status by applying to
the Immigration and Naturalization
Service for ar extension. [t does not
apply to exchange visitors from the
People’s Rapublic of China arriving in
the United Siates after June 6, 1986.
Changes of category or program
objective will not be permitted for
exchange visitors whose stay is
extended under this rule.

Program sponsors may issue a new
IAP-88 form to exchange visitors from
the People’s Republic of Chinea to permit

“the one-year extension of the J-1 status

in accordance with this temporary rule.

This action is taken without regard to
the notice and comment provisions of
the Administrative Procedure Act, 5
U.5.C. 553, as it comes within the
exception &t 5 U.5.C. 553{a){1}, a
“foreign affairs function of the United
States.” Further, because of the
immediacy of the problem of exchange
visitors from the People’s Republic of
China whose authorized stay will expire
momentarily, notice and public comment
thereon are impracticable and
unnecessary.





