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length and not more than a 32-bit 
internal architecture are regarded as 16. 
bit systems for purposes of this 
restriction): 

(d) A maximum CPU to memory 
bandwidth of less than 180 Mbit/s: 

Ie) A CPU bus architecture that does 
not support multiple bus masters: and 

(0 The systems do not include 
conbolled "related equipment" other 
than inputloutput conbol unitldisk 
drive combinations having all of the 
follawhg characteristics- 
(1) A "total transfer rate" not 

exceeding 10.3 Mbit/s: 
(21 A total connected "net capacity" 

not exceeding 140 MEyte: and 
(3) A "total access rate" not exceeding 

80 accesses per second with a maximum 
"access rate" of 40 accesses per second 
per drive. 

microprocessor based personal computers 
thal are: 

environment: 

can be battery powered or other self 
contained fom of power): or 

characteristics equalling or exceeding the 
parameters in ECCN 1585A Advisory Nole 
9(a)(7) (i) and [iv). 
Nole: For the purposes of this decontrol. 

penonsl computers are defined as 
microprocessor based compulen that me: 
Is) Designed and advertised by the 

menuisctvrer lor penonal. home or business 
use: and 

eatablishmentr. 

Nole: The decontrol daea not affect 

la1 Ruggedized above a comrnerciel/office 

lb) Highly portable cornpulers (those lhst 

[r) Slsnd-done p p h i c  workslalions with 

.- .%?- 
*:~,>, *-* ,i. i; 

..%F .% 
<. 5," 

,-% 

[b) Are normally sold through retail 

. . . . .  
Dated luly 13.1989. 

lamas M. Lahimyon. 
Deputy Arsislonl Seovlory fmf ipon  
Adminirtmrion. 
IFR Doc. 63-1W1 Filed 7-17-89: 645  am) 
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in certain activities involving U.S. 
investors and securities markets. The 
final rule incorporates the proposed 
interpretive statement that the 
Commission issued for comment when 
proposing the rule. In another release 
also issued today. the Commission is 
soliciting further comment on the 
concept of recognition of foreign 
securities regulation as a substitute for 
US. registration of foreign broker- 
dealers. 
EFFECTWE DATE August 15.1989. 
FOR FURTHER IHFORUATKHl CONTACT: 
Robert LD. Colby. Chief Counsel. (202) 
272-2844. or John Polanin. It.. Special 
Counsel. (202) 272-2848. Division of 
Market Regulation. or Thomas S. 
Harman, Chief Counsel. (202) 272-2030. 
Division 01 Investment Management 
(regarding investment adviser 
registration requirements discussed in 
Part IV). Securities and Exchange 
Commission. 450 Fifth Street NW.. 
Washington. DC zmg. 
SUPPLEYENTARV INMRUAnoN: 

I. Executive Summary 

Rule 15a-6 to provide conditional 
exemptions from broker-dealer 
registration for foreign broker-dealers 
that engage in certain activities 
involving S.S. investors and securities 
markets. These pstivities ir.c!ude (il 
"nondirect" contacts by foreign broker- 
dealers with US. investors and markets. 
through execution of unsolicited 
securities transactions. and provision of 
research to certain U.S. institutional 
investors: and (iil "direct" dontacts. 
involving the execution of transactions 
through a registered broker.dealer 
intermediary with or for certain US. 
institutional investors. and without this 
intermediary with or for registered 
broker-dealers. banks actinR in a broker 

The Commissinn is adopting proposed 

or dealer cauacitv. certain Gternationa! 

sEcuRrns AND EXCHANGE 
COYMlSSlON 

17 CFR ParI 240 

R s ( u . s  No. 10% File No. 57-11611 
I R h u  NO. YZm17, IntsMtlOW !3wh 

RIU laS-AD27 

Reghtratlon Requlremsnts for Foreign 
Broker-Dealera 

AOEYCR Securities and Exchange 
Commission. 
ACTION: Fina! rule. 

SUYMARI: The Commission is adopting 
proposed Rule 15a-6. which provides 
exemptions from broker-dealer 
registration for loreign entities engaged 

S O 3  I9W OW7(MXt7-JUL-89- 10 16: I 11 

organizations. foieign ?ersons 
temporarily present in the United States. 
US. citizens resident abroad. and 
foreign branches and agencies of U S .  
persons. The Commission's goals in 
adopting Rule 1 5 a 4  at this time are (i) 
to facilitate access lo foreign markets by 
US. institutional investors through 
foreign brokerdealera and !he research 
that they provide. consistent with 
maintaining the safeguards afforded by 
broker-dealer registration: and (ii) to 
provide clear guidance lo foreign broker- 
dealers seeking to operate in compliance 
with US. broker-dealer registration 
requirt. snts. 

In adr.';on. the Commission is 
wi+..trswinc the interpretive statement 
lnat it proposed together with Rule 15a- 
6. The final rule ("Rule") includes 

exemptions incorporating many of the 
positions originally sel forth in the 
proposed interpretive statement. The 
Commission has included in this release 
a discussion of the purposes and scope 
of broker-dealer regulation and the 
general principles of US. repistration for 
international brokerdealers. in order to 
emphasize the importance that the 
Commission attaches to bmker-dealer 
registration and regulation in the 
international context. 

Finally. the Commission has issued a 
separate release discussing the concept 
of an exemption from brokerdealer 
registration based on recognition of 
foreign regulation. Many sommenters 
addressing the proposed rule favored 
this approach, but the Commission 
believes that the numerous complex 
issues raised by this approach require 
further exploration before any action is 
taken on the concept. To clarify the 
application of US. brokerdealer 
registration requirements to the cross- 
border activities of foreign broker- 
dealers. the Commission is adopling the 
Rule now, while soliciting more detailed 
cmments on the parameters of the 
concept of an exemption fmm broker- 
dealer registration based on recognition 
of foreign securities regulation. 
11. lntmdwction 

Rule 1Sa-8 is based on the 
Commission's recognition of the fact 
that the pace of internationalization in 
securities markets m u n d  the world 
continues to accelerate.' As the 
Commission noted when it published 
Rule 15a-6 10; comment.* multinational 
offerings of securities have become 
frequent.J and linkages are developing 
between secondary markets ' and 

* Since 1985. lhc Cornmidion has approved 
seveml Imksger belreen US. and foreign 
exchanges. including Ihc link between the Monmal 
Stack Exchange and the miton Stock Exchange. 
and the links between the Tomnlo Slock Exchaw 
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clearing The desire of 
investors to trade in financial markets 
around the world is increasing steadily. 
and man,' major institutional investors. 
particularly investment companies. 
insurance companies, pension funds. 
and large commercial banks. active 
on an  international basis.' 
As interest in foreign securities has 

grown. the geographical reach of 
intermediaries based in national 
markets has expanded greatly. Many 
US. and foreign broker-dealers are 
developing an international securities 
business. establishing offices throughout 
the world.' According to statistics 
compiled by the Commission's Office of 
Economic Analysis. 179 registered U.S. 
broker-dealers were affiliated with 
foreign broker-dealers or foreign banks 
as of 1987. In contrast. in 1973 there 
were approximately twenty-eight non- 
Canadian U.S. broker-dealers with 
foreign parents.' As of 1988. there were 
approximately fifty members of the New 
York Stock Exchange in which foreign 
entities had an ownership interest. In 
1973. there were f0ur.O 

ExehangelBaIon Stoh Exchange Linkilgc i s  in 
OPenlion. In addition. the Conuni~rion has 

pmgrm ha8 been artended to October z isas. 
SEcvdies Exchange Act Release No. urns (@cl. L 
13871. 61 FR 378% The Commission a i m  hse 
approved s pilot p l o p m  pmviding lor an erchsnge 
of quotalion8 belwaen NASDAQ and the stock 
Exchange of Singapom. Sccvnlies Exchange Act 
Rcb.~eNo.rr*S7iM~r.lk.l9asL53FRRsls~ 

The Commission responded to this 
international expansion in broker-dealer 
activities by publishing Release 34- 
25801. This release had two purposes. 
First. as discussed at greater length 
below. the Commission sought to make 
known the existing US. requirements for 
registration of foreign broker-dealers. 
Second. the Commission sought to 
facilitate investment by US. 
institutional investors in foreign 
securities markets by proposing a rule 
that would increase access to foreign 
broker-dealers, consistent with the 
investor safeguards afforded by broker- 
dealer regulation. The Commission 
recognized that foreign broker-dealers 
can provide valuable market experience. 
trade execution. and research services 
to U.S. institutions interested in entering 
overseas markeis. 

interpretive statement and a proposed 
rule. The interpretive statement was a 
summary of the stafl's current positions 
regarding broker-dealer registration by 
foreign entities. Proposed Rule 15a-8. 
developed from past interpretive. no- 
action. and exernptiw positions. would 
have exempted fmm the broker-dealer 
registration requirements of section 
IS(a) of the Securities Exchange Act of 
1934 ("Exchange Act"] ' 0  foreign broker- 
dealers that engaged in securities 
transactions with certain non-US. 
persons or with specified US. 
institutional investors under limited 
conditions. 

Subsequently. members of the 
Committee on Federal Regulation of 
Securities of the Section of Business 
Law af the American Bar Association 
("ABA") submitted a comment letter 
suggesting an expanded version of 
proposed Rule 15a-8. which generally 
reflected the substance of the 
inierpretive statement. The ABA 
suggested that an expanded rule. among 
other things. would "spell out dearly in 
one place the ground rules 10 which 
foreign broker-dealers are subject" and 
be "more consistent with orderly 
development of the law in this area: 'I  

Release 34-25Wl comprised an 

Believing that expansion of proposed 
Rule 15a-6 to include additional 
portions of the interpretive statement 
deserved "serious consideration.'' the 
Commission solicited comment on an 
expanded rule.12 

The Commission received thirty-two 
comment letters in response to Fropcsed 
Rule 15a-6 and the interpretive 
statement.lJ The commenters generauy 
supported the Commission's goal of 
facilitating access to foreign markets by 
US. institutional investors. consistent 
with the purposes underlying bmker- 
dealer registration. Commenters also 
generally supported expansion of the 
proposed rule to include the substance 
oi the interpretive statement. 

111. Broker-Dealer Regulation 

A. Purpses and Scope of Broker-Dealer 
Regulation 

In the context of adopting exemptions 
from the U.S. broker-dealer regulatory 
scneme. the Commission believes that it 
is important to reiterate the fundamental 
significance of broker-dealer registration 
within the structure of US. securities 
market regulation. Because of the 
broker-dealer's role a s  an  intermediary 
between customers and the securities 
markets. broker-dealers have been 
required to register with the Commission 
since 1935.'. and they were registered 
with numerous states before enactment 
of the Exchange Act in 1934.16 The 
definitions in the Exchange Act of the 

5-03 1999 oa)B(@31( 17-JUL-89-IOIb14J 
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terms *%raker" and "dealer" 17 and 

I'  Section 3Isllll of the hchange Act define, 
"bmker" PI "any penon engaged in the business of 
CRe~lb.8 UansacliOns in iecvrities far the acmunt of 
othen. but doer no1 include B bank." 15 U.S.C. 
7WWl. The term "bank." however. is limlied by 
'ieclion 3lallsl of Ihe Exchange Act. 15 u.5.c. 
78El8l181.10 banks directly qu lated by US. state or 
federal bank rrglllalon. and lhui foreign hmka !hat 
act 1111 bmkm or dealen wlthin the iunsdiclion of 
the Uniled Slalea -re aubint to U.S. bmkerdealcr 
qillUallDn IEguiremenU. See Relcnie W - m .  5.3 
FR a1 ZS45 n.1. To the c x t e n ~  however. h a t  B 
foreign bank eniablishe. a hmch or agency in Ihe 
Uniled Stales that is supervised and examined by a 
fedrni or 
mec!i the requirements of section 3(al[s). the 
Conumkion would Eonaidel this branch or anncy 
lo be a "baRL" for purpo- of sections 3(irl[rl and 
3lsllSl ofthe Exchmge ASL 

The Commission bellcvea lhat the deterrmnaiion 
whether m y  psnicuilv Soandel YU~i t~ i ion meets 
%he W r e m r n t ~  d mction asp] i* the 
rupon.ibllily of the finantid iwulilulion and ib 
C0un.d. CY SeruriliL. Act Release No. BBB1 (Sepl. 
23.1W. 51 FR 3uM I"RcIesm M 1 " )  
Idelemination as m whether h n c h  or agency of 
forcip bank fdli within the deri i l ion of"bsnk" 
mdrr  redim 3Ia)lZl of Secvritin Act of 19u 
W s u d i a  Acl"I. 15 US.C 77cfalIzL is 
responsibility of ismera and their EOWIYIJ. The 
Commission notes. however. that wcliom 4[d) of the 
btemetiond Banking Act. 12 U.S.C. 3102ld]. 
eIPreBsly prohibit8 agencies of foreign banks 
ntabliihed under federal lsw fmm "eiving 
depoiils or excrsiiing fiduciary powen. miteria 
neceliary for qu.lifiution (18 II bank under section 
3lallBIICl. See Conference ofSrovBonh 
SuwrVraor. Y. Conover. 715 F2d 801 1D.C. Cir. tern]. 
=en. denid. (88U.S.SZI l1se41 (kdsal lychsnmd 
sgencier of foreign banks prohibited fmm receiving 
depoiila fmm foreign. *I well as domestic, 10me8l. 
I t  a110 should be noted that B e  definition o f b a s l  
under liection 31e)lOl of the Exchange Act dillen 
somewhat fmm the deRnilion of bank unds mdion 
3lsll2lof Ibc Setmitics A n  pafllmlarly with 
renpecl loeremiring fiduciary powem and receiving 
drpoaili. As discussed infm note lea the S e ~ n i i e a  
Act definition t i  applicable in delemining whether 
U S  branches and wndes  of foreign banks qualify 
a9 U.S. inmulmnd inveilon L d01 the Rule. 
" Section 3laIlSl of the &change Act. 15 U.BC 

7BclsIl51. delinee "dealer" as '"any pemon waged 
in the buinria of buying and idling ~ e m r i ~ i e s  for 
hisoxmaccowt. thmueha bmkrrorolhcwise. hut 
docs not inclvdc B bank. or any p m n  inaofirai he 
buy. and d l 8  aeecunlies far his o m  smunieither 
individually or in some fiducmry c~pacity. but no1 
a s s  Wrf of s nglllar businem' Allhough by its 
lems lhrt definitiOn is broad i f  has been 
interpreted 10 exdude VII"OYS mcnvities not within 
the inlent of Ihe delinilion. such as buying end 
irllingiorinu~.(men(.Se~.e.g.. ktterfr -~obm 
LD. Coiby. Chief CounwL Division of Market 
Rrmlalion. SEC to Flinbeth 1. Tolmach. hq.. 
Cspiin Drydale IApr. 2 1 w )  (Unild Savings 
AUmalion of Tcxaml In~action position m 
gowmmml iemrilies d e s k  registration). In 
addition. lk mgismtion quimmenim of .eclion 
151aIol the Exchange Art exclude Imm m#iilniion 
addlionst categories ofpmoni.  ouch intiaitate 
bmkerdailsrs. Cl Douglaa 6 Bale*. SomeEflemof 
,he Securilier Act Upon Invermanl Bmhing. 1 U. 
Chl. L Rev. 283.302 n.m IIWl: Douglas i 8 . 1 ~ ~  
The FedemlSecur;lies Acl ofl53A 43 Yale LI. 171. 
2(xI n.lm 119331 (":iii 01 reaeon" should apply 10 
similarly bmid "dealer" definition in s~clion 21121 
ofSrcu6tics Ad. I5 U.S.C. Tlbll2ll. 

banking nutho;lty and athawme 

the registration requirements of section 
ls[a] of the Exchange Act I s  were 
drawn broadly by Congress 10 
encompass a wide range of activities 
involving investors and securities 
markets.'' Section lS(a) of the 
Exchange Act generally requires that 
anv broker or dealer usinn the mails or 

must be members of a self-regulatory 
ogantzation ["SRO) and the 
Securities investor Prolect ion 
Corporaiton I"SIpc') 2' They are 
sublect to slatutory disqualification 
standards and the Commrssion's 
drsciplrnary authonty." which are 
deoinned 10 vrevenl Demons mth an ~~ - ~~~ 

~ ~~~ ~~ ~~~~~ 

any means or instrumentality of advirse dishplinary-history fmm 
interstate commerce [referred to as the becoming. or becoming associated with. 
jurisdictional means) to induce or registered broker-dealers. They also are 
effecl tr~.nsactions in securities must required by the Commission's net 
register as a broker-dealer with the 
Commission. 

to a panoply of U.S. regulations and 
supewisory structures intended to 
protect investors and the senvities 
markets.zz Regislered broker-dealers 

Registered broker-dealers are subject 

'.ye IYpm "DlL la 

capital regulations 28 to maintain 
sufficient capital to operate safely. In 
addition. they are required to maintain 
adequate competency levels. by 
satisfying SRO qualification 
requirements.z7 

under extensive recodkeeping and 
reporting obligations.=' fiduciary 
duties 20 and special antifraud rules.s0 
and the Commission's broad 
enforcement authority over broker. 
dealers.*' That authority. in turn helps 
assure that bmker-dealers are 
complying with the statutory and 
regulatory provisions governing the U.S. 
Securities industry.s2 Moreover. the 

Further. registered bmkerdealers are 
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Commission's financial supervlsuon of 
entities participating bn the 
interdependent network of secunlies 
pmfessionels contnbutes 10 the 
financial soundness of thls nailon's 
securities markets. 

These considerations remain 
important regardleos of whether a 
broker-dealer's activities involve 
contacts wth individual or inslaiuttonal 
investors. When Congress authonzed 
and subsequently required the 
Cornmission l o  register broker-dealers. 
Congress did not condition the 
requirement for registration on the type 
of investor involved in 1975. Congnss 
amended seclion q a ]  to extend the 
bmkerdealer ;egistration requirements 
lo  all broker-.gealers t r a d w  exclwwely 
on a national securities exchange or in 
municipal securities.SI Moreover. as 
noled in the concept release issued 
l o d a ~ . ~ '  Congress recently r e a f h e d  
the importance of regulatmg securities 
professionals who operated in a largely 
insiilutional market by enacting the 
Government Secwitles Acl of 1 9 ~ . ~ '  
Congnss enacted this legislatmn to 
remedy ~enous problems. including a 
depositon' mn on savings and loan 
assoc..at,ons and savings banks that 
resulted in the temporary closing of 
seventy-one of those financial 
institutions. that had developed in a 
primarily institutional market due in 
part lo  inadequate regulation of the 
professional miermedranes in that 
market." 

Accordingly. after reviewing the 
commenta. the Commisston i s  
proceeding cautiously by adapting the 
limiled exemptions incorporated in the 
Rule. As discussed pnwously. however. 
the Commission IS seeking comment in 
the Concept Release on a conceptual 
approach that might increase the ability 
of US. instrtut~onal inveators to deal 
with foreign broker.dealers in a manner 
that 19 consistent with Ihe protection of 
those inveators and with the Exchange 
Act. 

B. General Principles of U.S. 
Registmrion for Infernot~onol Bmker. 
Oeolem 

&fore discussing the exemptions In 
the Rule. i t  IS useful 10 review the 
-- 
240 172-I3 Iquamcrly -my LOYO~II Rule 171-1 17 
CFR Zu117f-I Inpans and awusnw concernins 
m w m g  10.1 countdm. m m i ~ n  ~-ntnnl. oUl. 
17fi-I I7CFR ZM.17f-2 Ihnprrpnn!ma of .CN~~ICI  
tnduiln DCMIIII~II 

general principles governing U.S. 
registration of brokers and dealers 
engaging in international activities.a' 
The definitions of"broker" $9 and 
"dealer" s9 do not refer to r.ationaliry. 
and the swpe of these definitions 
includes both domestic and foreign 
persons 'O performing the activities 
described therein. Consequently. any 
use of the US. jurisdictions1 means to 
engage in these activities could trigger 
the broker-dealer registration 
requirements of section lS(a).* I 

'' Thee pMciples similarly would apply to 
Witrat ion OfmVemmenl &as broken or 
sovemml .envliin dealen vndnvnion 1x01 
Ihe Exchaw An IS USC. 7%4 and 10 
reSamion of mluuclp.1 &tin &dm under 
~cstion 158 of Ihc Ex&- Act. I s  USC -, 
Neither I k s r  printipln nor Ihc Rulr honve.. 

-tie h w l .  rh i cb  may spply 10 the sctinrin of 
forrim bmkerdcdrn wiIhm Ihc ivnldictim 
!ha. .Isla. Fordm brdrcrdealm exempt horn 
w i s h t i o n  by vinw of compliana wid the Rule 
dill a u l d  h lublcn to h e  @stmion 
rrr(uinmmis niablishcd by stair vnvitin taw.. 
a i m  the Commiuion has no authority 80 wnt 
exemptims im Ihac mquiremmu. 

n-s.ti1y mnccl Ihe rquirmml. of .ny I1.b 

'.seenole1e,supnr. 

1. Broker-Dealer Operations 

As a policy matter. the Commission 
now uses a territorial approach in 
applying the bmker-dealer registration 
requirements to the international 
operations of broker-dealers.4' Under 
this approach all broker-dealers 
physically operating within the United 
Stales that eliect. induce. or attempt to 
induce any securities transactions 
would be required to register as broker- 
dealers with the Commission. even if 
these activities were directed only to 
foreign investors outaide the United 
Slates. Conversely. as explained in che 
interpretive statement in Release M 
25801. US. entities would not be 
required to register if they conducted 
their sales activities entirely outside the 
United States." 
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Also. the Commission uses an entity 

approach with respect to registered 
broker-dealers. Under this approach. if  a 
foreign broker-dealer physically 
operates a branch in the United States. 
and thus becomes subject to U.S. 
registration requirements. the 
registration requirements and the 
regulatory system governing US. broker- 
dealers would apply to the entire foreign 
broker-dealer entity. If the foreign 
broker-dealer establishes an affiliate in 
the Unihd States. however. only the 
affiliate must be registered as a broker- 
dealer. the foreign broker-dealer parent 
would not be required to register.'4 
Under this arrangement. absent 
exemptions. only the registered US. 
amlisle would be authorized to trade 
with any person in the United States or 
perform securities functions on behalf of 
those customers. such a s  effecting 
trades. extending credit. maintaining 
records and issuing confmations. and 
receiving. delivering. and safeguarding 
funds and securities.*s 

Some commenters questioned 
whether. under these principles. a 
registered broker-dealer's personnel 
who are stationed outside the United 
States with a foreign broker-dealer may 
contact US. and foreign persons located 
in the United States on behalf of the 
registered broker-dealer. provided that 
these personnel are US.-registered and 
subject la U S .  regulatory supervision.'a 
Assuming these persons were subject to 
the registered broker-dealer's 
supervision and control 4 7  and satisfied 
all U.S. SRO qualification standards." 

the Commission believes that i t  is 
consistent with these principles for a 
registered broker-dealer's registered 
representative stationed outside the 
United States with a ioreip braker- 
dealer to contact persons in the United 
States f m m  within or without this 
country on behalf of the registered 
broker-dealer. 
2. U.S. Investors 

In addition to requiring brokerdealer 
operations physically located within the 
United States to register. the 
Commission's territorial approach 
generally would require brokerdealer 
registration by foreign brokerdealers 
that. from outside the United States. 
induce or attempt to induce trades by 
any penon in the United States.'* The 
Commission would not require 
regiskation. however. of foreign broker- 
dealers dealing h m  ahmad with 
foreign persons domiciled abroad but 
temporarily present in this country.5o 

If foreign brokerdealers are effecting 
trades outside the United States with or 
for individual US. citizens resident 
abroad. but have no other contacts 
within the jurisdiction of the United 
States. the Commission generally would 
not expect these foreign brokerdealers 
to register. Most U.S. citizens residing 
abroad typically would not expect. in 
choosing to deal with foreign broker- 
dealers. that these foreign broker- 
dealers would be subject to US. 
registration requirements. Nor would 
foreign hmker-dealers soliciting US. 
citizens resident abroad normally 
expect that they would be cqvered by 
US. bmker-dealer requirements. since 
they generally would not be directing 
their sales efforts toward p u p s  of US. 
nationals. To make clear that 
registration is not required of foreign 
broker-dealers dealing with U.S. persons 
resident abroad. including branches and 
agencies oi U.S. persons located abroad. 
the Commission has included in the Rule 
a specific exemption for these foreign 
broker-dealers. a s  discussed in greater 
detail Delow. The Commission 
historically has taken the view. 
however. that foreign broker-dealers 
specifically targeting identiiieble groups 
of U.S. persons resident abroad. e.g.. 
U S .  military and embassy personnel. 
could be subject lo  US.  brokerdealer 
registration  requirement^.^' This 
position is reflected in thr. exemption. 

3. Solicitation 
The proposed interpretive statement 

explained that if a transaction with a 
person in the United States is solicited. 
the broker-dealer effecting the 
transaction must be registered."* 
Although the requirements of Section 
15(a) do not distinguish between 
solicited and unsolicited transactions. 
the Commission does not believe. a s  a 
policy matter. that registration is 
necessary if LiS. investors have sought 
out foreign broker-dealers outside ihe 
United States and initiated transactions 
in ioreign securities markets entirely of 
their o m  accord. In that event. US. 
investors would have taken the 
initiative to trade outside the United 
States with foreign bmkerdealera that 
are not conducting activities within this 
country. Consequently. the US. 
investors would have little reason lo 
expect these iorei(p, broker-dealers lo 
be subject to U S  brokerdealer 
requirements. Moreover. requiring a 
loreign brokerdealer to register a s  a 
brokerdealer with the Commission 
because of unsolicited bades with U.S. 
persons could cause that foreign broker- 
dealer to refuse to deal with U.S. 
persons under any circumstances. 

As noted in the proposed inlerprelive 
statement.s5 however. the Commission 
generally views "solicitation." in the 
context of brokerdealer regulalion.'4 as 
including any efhnative effort by a 
broker or dealer intended to induce 
transactional business for the bmker- 
dealer or its affiliates.66 Solicitation 

~ 
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includes efforts to induce a single 
transaction or to develop an ongoing 
securities business relationship. 
Conduct deemed to be solicitation 
includes telephone calls from a broker- 
dealer to a customer enwura$ng use of 
the brokerdealer to effect transactions. 
as well as advertising one's function as 
a broker or a market maker in 
newspapers or periodicals of general 
circulation in the United States or on 
any rzdio or television station whose 
broadcasting is directed into the United 
States. Similarly. conducting investment 
seminars for US. investors, whether or 
not the seminars are hosted by a 
regislered US. broker-dealer. would 
constitute solicitation," A broker- 
dealer also would solicit customers by. 
among other things. recommending the 
purchase or sale of particular securities. 
with the anticipation that the customer 
will execute the recommended trade 
through the broker-dealer. 

definition of solicitation should be 
narrowed." In particular. Fidelity 
Investments did not think that visits to 
this country by an unregistered foreign 
broker-dealer "to introduce itself as 
being available to execute trades" or "to 
explain regulatory changes occurring in 
its own jurisdiction" should be deemed 
solicitation. based on Fidelity's 
assumption that these activities would 
not constitute inducements to effect 
trades through the foreign broker- 
dealer.s' The other comments supported 
broader latitude with respect to the 
distribution of research by foreign 
broker-dealers to US. institutional 
investors end with respect to the 
distribution in this country by foreign 
exchanges of foreign market makers' 
quotations. both of which the proposed 
interpretive statement treated as 
solicitation.'* 

Thirteen commenlers argued that this 
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The Commission generally believes 
that a narrow construction of 
solicitation would be inconsistent with 
the express language of section 15[a)(11. 
which refers to both inducing or 
attempting to induce the purchase or 
sale of securities." and would be 
unwarranted in the context of the 
domestic application of U.S. broker. 
dea!er qislration requirements. As B 
matter of policy. however. the 
Commission has created a conditional 
exemption in the Rule to permit 
expanded US. distribution of foreign 
brokerdealers' research reports to 
major US. institutions. which is 
discussed below. 

In addition. the Commission believes 
that expanded third-pa@ distribution of 
foreign brokerdealers' quotaiions in this 
country without registration should be 
allowed on an interpretive basis..' As 
the proposed interpretive statement 
explained." the dissemination in the 
United States of a brokerdealer's 
quotes for a security typically would be 
a form of solicitation. The staff 
nonetheless has given asswrances that 
enforcement action would not be 
recommended for lack of broker-dealer 
registration with respect to the 
collective distribution by organized 
foreign exchanges of foreign market 
makers' quotes. in the absence of other 
inducements to trade on the part of 
these market makers.'J Several 
commenters discussed an exemption in 
the Rule for the collective distribution of 
foreign br&erdealers' quotations. The 
ABA suggested exempting fmm 
registration foreign broker-dealers that 
acted as ma*et makers and provided 
their names. addresses. telephone 
numbers. and quotes as part of the 
collective distribution by a *recognized 
foreign securilies markel" of foreign 
market makers' quotes.a4 Members of 

' Xules and  Regulations 

the Securities Law Committee of the 
Chicago Bar Association ("CBA) 
concurred. Sullivan & Oomwell 
maintained that the fact-specific nature 
of these nnangemenfs rendered them 
more suitable for resolution by the staff 
through no-action or interpretive 
procedures. The Public Securities 
Association ("PSA] suggested that. if a 
foreign broker-dealer participated in a 
third-party quotation system 
"principally directed at foreign 
persons." dissemination of its quotations 
to US. institutional investors should not 
be considered solicitation of those 
investors, provided that the foreign 
brokerdealer did not engage in other 
activities in the United States requiring 
broker-dealer registration." 

At the present time. the Commission 
generally would permil the US. 
distribution of foreign broker-dealen' 
quotations by third-pnrty systems. eg.. 
systems operated by foreign 
marketplaces or by private vendors. that 
distributed these quotations primarily in 
foreign countries. The Commission 
recognizes that access to foreign market 
makers' quotations is of wnsiderable 
interest to regstered brokerdealem and 
institutional investors. who seek timely 
information on foreign market 
conditions:' The Commission's 
position, however, would apply only to 
third-party systems that did not aUow 
securities transactions to be executed 
between the foreign bmker-dealer and 
persons in the United States thmugh the 
systems. In addition. foreign broker- 
dealers whose quotes were disbibuted 
through the systems would not be 
allowed to initiate contacts with US. 
person%. beyond Ihose exempted under 
the Rule. without regismtion or further 
exemptive rulemaking. The Commission 
believes that quastions regardins the 
future development of third-party 
quotation Systems with internal 
execution capabilities designed. for 
example. to facilitate cross-border 
trading in securities while the domestic 
markets for those securities ate closed. 
should be addressed under present 
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circumstances by the staff on a case-by- 
case basis or by the Commission in 
further rulemaking proceedings. The 
Commission also believes that [he direct 
dissemination of a foreign market 
maker's quotations to US. investors. 
such as through a private quote system 
controlled by a foreign broker-dealer. 
would not be appropriate without 
registration. because the dissemination 
of !hese uuotations would be a direct. 
exclusivdinducement to trsde with that 
foreigr broker-dealer 
4. Registered Broker-Dealers 

Some commenters asked the 
Commission lo confirm that foreign 
broker-dealers would not become 
subject to the registration requirements 
of seclion IS(al by using the US. 
jurisdictional means to deal only with 
registered brokerdealers.6' The staff 
already has taken no-action positions on 
brokerdealer registration with respect 
lo foreign brokerdealers engaging in 
securities transactions with registered 
broker-dealers and with banks acting in 
a broker or dealer capacity [including 
acting as municipal or governmental 
securites dealers)." The Commission 
has codified this position as an 
exemption in the Rule.'s so that 
transactions by foreign broker-dealers 
with registered broker-dealers acting a s  
principal or agent. or with banks acting 
in a broker or dealer capacity. need not 
take place within the framework 
established by the proposed rule.'o 
IV. Rule 15a-8 and Coawpt Relua.e 
A. Overview 

The Commission's response to the 
issues raised by the comments on the 
interpretive statement and proposed 
Rule 15a-fi is threefold. First. the 
Commission is adopting exemptions 
allowing nondirecf contacts between 
foreign broker-dealers and US. 
investors. Second. the Commission is 
adopting exempiions allowing direcf 
contacts between foreign brokerdealers 
.and certain US. investors through 
ir2ermediaries. and between foreign 
broker-dealers and certain other persons 
directly. Third. the Commission is 

" T h e  I n ~ l i l ~ l ~ ~ I l n l ~ m a l i o n a l  8.&n the 
ABA. Ihr PSA. Ihr SIA. Secutiliy Pacific 
Corparalian. and Sulliwn h Cmmv4l.  

'* t.c!ter lmm lohn Polmin. 11.. Allomry. O l h  
of C h o e f G u n d  Diviiian 01 Market Regulalinn. 
SEC. lo Robcn L Toonan4lo. Em+, Clraly. Colllmb. 
SIccn k IlamiilonOuly 7 . tW) IN* ionr l  
Weslrninsler Bank F4.C): Ldlrr Imm Roben 1.L. 
Colby. Chid Counarl. Division of Markc! 
R q d d o n .  SEC,lo Robert L Tortatiello. Gq.. 
Clrary. Conlieb. Saen Hamillon lApr. 1.1988) 
ISeCurily Pacific Corpo,.lian). 

**See Pmn I V B  mfm. 
"SnRelea-r.  3 4 - r n 1 .  Y FR HI 116$51-~. 
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seeking comment in the Concept Release 
on a conceptual approach based on 
recognition of foreign regulation a s  a 
substitute in part for US. broker-dealer 
registration. 
1. Rule 15a-6 

The first two prongs of this approach 
are incorpora!ed in the Rule. which the 
Commission has decided to adopt in an 
expanded format substantially a s  
published in Release 34-261313. The Rule 
thus incorporates much of the proposed 
interpretive statement to realize the 
benefits of codification idertified by 
many commenters." As adopted. the 
Rule contains exemptions from broker- 
dealer registration for nondirect 
contacts through unsolicited 
transactions and the distribution of 
research reports. and it allows for direct 
contacts with certain US. institutional 
investors through intermediaries and 
with certain other defined classes of 
persons without intermediaries. 

2. Recognition of Foreign Securities 
Regulation 

The third prong of the Commission's 
approach is represented by the Concept 
Release on recognition of foreign 
securities regulation also issued today. 
In the proposed interpretive statement. 
the Commission noted that the 
development of comprehensive broker- 
dealer regulation in foreign nations 
suggested that agreements with foreign 
securities authorities as to some form of 
recognition of foreign broker-dealer 
regulation might be possible in the 
future. Under this conceptual epproach. 
a country could recognize regulation of a 
foreign broker-dealer by the latter3 
home country as a substitute. to some 
extent. for its own domestic regulation. 
The Cornmission pointed out. however. 
that this approach "could raise the 
possibility of reduced U.S. investor 
protection. unless the foreign 
jurisdiction had s broker-dealer 
regulatory system that was comparable 
and compatible with that of the United 
Slates. this system was 
comprehensively enforced. and ready 
cooperation in surveillance and 
enforcement matters between the 
United States and the foreign 
jurisdiction was the norm? '2  In light of 
these factors. the Commission stated 
that it was weighing whether some 
degree of mutual recognition of 
international broker-dealers might be 
possible in the future. 

' lS~ru~mnol..11-15snd.r~ompanyini ! e x l  
' j  Rilessr JC-I. 13 FR at mu2. 

Seventeen commenters favored same 
form of mutual recognition.'J Several of 
these wmmenters advocated permitting 
a foreign broker-dealer to deal directly 
with US. institutional investors after the 
Commission made a formal 
determination that its home country's 
broker-dealer regulatory regime was 
adequate." particularly if there were a 
satisfactory information-sharing and 
mutual cooperation agreement between 
U.S. and foreign regulators." 

The comments indicate great interest 
by US. institutional investors and 
foreign market professionals and 
securities authorities in an  exemption 
from brokerdealer registration based on 
recognition of foreign regulation. The 
many complex issues inherent in this 
approach require careful deliberation by 
the Conmission and foreign securities 
authorities before the parameten, of this 
exemption could be defined sufficiently 
to realize the desired goals of increased 
access to foreign markets by U.S. 
institutional investors. and more 
efficient regulation of the cross-border 
activities of foreign brokerdealers. 
without mullii in reduced protection 
for U.S. investors and securities 
markets. Therefore. the Commiaaion has 
decided to adopt the Rule at the present 
time. in light of the inmasing cross- 
border activities of foreign bruker- 
dealers and the need for clarification of 
the application of the U.S. brokerdealer 
registration requirements to these 
activities. while also soliciting speafic 
comment on a conceptual approach 
based on recognition of foreign 
securities regulation. 
3. Withdrawal of Proposed Interpretive 
Statement 

Commission considers it unnecessary to 
publish sepsrately a r i a l  interpretive 
statement. The Rule as adapted indudes 
exemptions incorporating many of the 
positions originally set forth in the 
proposed interpretive statement. and 
this release specifically discusses 

In view of its other actions. the 

,, Andran Rnearch Capital Inc.. Bank of 
Amctio. Bmwn Bmihen Hamman Fidelity 
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others. especially in connection with the 
general principles stared above. To 
avoid confusion. the Commission is 
withdrawing the proposed interpretive 
statement. but the stafFs interpretive 
and no-action letters and the 
Commission exemptions cited therein 
will remain valid until expressly 
modified or withdrawn. In addition. the 
Commission wishes to confirm that the 
staffs guidance will continue to remain 
available :?garding both the application 
of the Rule and the general application 
of the U.S. broker-dealer registration 
requirements to the activities of foreign 
broker-deal en.'^ 
6. Rule 150-6 

Rule 15a-6 under section lS(al(21 of the 
Exchange Act 7' to provide conditional 
exemptions from broker-dealer 
registration for foreign broker-dealers 
that do not initiate direct contacts with 
U.S. persons. that solicit or effect 
transactions by certain US. institutional 
investors through registered broker- 
dealers. or that solicit or effect securities 
transactions by certain other persons. 
1. Slruclure of the Rule 

is adopting Rule 15.94 in an expanded 
format similar to that published in 
Release 34-28138. A majority of 
commenters that addressed the issue 
supported expansion of the proposed 
exemptive rule to include the substance 
of the interpretive stslement.'~ and the 

The Commission is adopting proposed 

As previously noted. the Commission 

Commission concurs with those 
comments suggesting that an expanded 
rule would be understood more easily. 
especially by foreigners unfamiliar with 
the Commission interpretive practices 
Therefore. Rule 15a-B as adopted 
incorporates many of the positions 
articulated in the interpretive statement. 
although i t  differs in some respects from 
the expanded rule published in Release 
34-28136. For ease of reference. the Rule 
has been organized into nondirect 
contacts. direct contacts. and trading 
with or for specified persons. 

Rule 15a4(aJ  exempts only foreign 
brokers or dealers. which are defined in 
paragraph (bl(3) to mean persons not 
resident in the United States that are not 
offices or branches of. or natural 
persons associated with. registered 
broker-dealers. and whose securities 
activities would fall within the 
definitions of "broker" or "dealer" in 
sections 3Ia)(4) or 3(al(5) of the 
Exchange Act. respectively.'* The 
definition in paragraph (b)(3) expressly 
includes any US. person engaged in 
business as a broker or dealer entirely 
outside the United States. This 
definition also includes foreign banks to 
the extenr that they operate from 
outside the United States. but not their 
US. branches or agencies." 

exempted foreign broker-dealers only 
from section is@). The expanded rule 
also would have exempted foreign 
broker-dealers required to register BS 

municipal securities dealers by section 
l~BIal ( l1  of the Exchange Act.*' and 
several commenters believed that 
foreign broker-dealers vequired to 
register as ~overnment securities 
brokers or dealers by section 15C(a][~l 
of the Exchange Acte2 should be 
included as well." Pursuant to section 

The proposed rule would have 

15B(a)(4) of the Exchange Act.'. the 
Cammission has made the exemptions 
in the Rule applicable to foreign broker- 
dealers engaging in municipal securities 
activities involving US. investors. 
although the Commission believes that 
these activities are not likely to be 
extensive. In addition. the Commission 
will recommend to !he Department of 
the Treasury that the latter exercise its 
authority under section lSC(a)(4) of the 
Exchange Act e5 lo provide similsr 
exemptions to fnreign brokerdealers 
engaging in government securities 
activities involving U.S. investors. 

As proposP4. Rule 15a-6(a) was 
phrased as a conditional exemption 
from the brokerdealer registration 
requirements of section 15(a)." The 
expanded rule stated instead that a 
qualifying brokerdealer "is not rubiect 
to" these regismtion requirements.*' 
Several commenten objected that an 
exemption implied that the exempted 
activities required repistration absent 
the exemption." The Commission has 
determined to adopt Rule 15a-6 as an 
exemption. rather than a s  an exclusion 
from registration. in the Commission's 
view. many of the activities covered by 
provisions of the Rule plainly would 
require registration. absent an 
exemption. To keep the rule as simple as 
possible, Ihe Commission is adopting all 
the provisions of the Rule as exemptions 
from registtalion, pursuant lo sections 
151a)(2) and lsFi(al(4) of the Exchange 
Ad.'e 

Severel commenters argued that 
failure to comply with the proposed rule 
in one instance should not affect the 
availabilfiy of the exemptions under the 
proposed rule in other cases.*0 The 
justifications proffered by these 
commentem were the desire to avoid 
attaching "unduly severe consequences" 
to "isolated. inadvertent violations" 

*a IS U.S.C. 7e€41.1[1). 
n' 15 U.S.C 7e+sIal11!. 
..see suplo note 10. 
' 1  ~ e k m  3cmiyI u FR II = 
*' The ABA Sullivan b Cmwrlt. the R A  and 

*' Conlincnlal k n k .  
n d n  77 and a4 snpm. Section 1.1 01 the 

pmposed rule also mted 1h.t the mle applied $0 

any foreign bmko.deater "rubircl to thc 
rrsirlrslion quimmenls ofp.rag:aph (11 01 section 
Isla1 d l h e  A l .  beuvic it induce8 01aitmp11 ID 
induv the purchase or sale of any sccuily h! a U.S. 
penon." Relc.lc JcEdo1. u FR m, 236s This 
Impage  has bem deleted lmm Ihr  Rule. because il 
merely re.t#ld the language ofiection 15(d111.15 
U.S.C. 7W.llIl. The excmplim under Rule 15.-8 is 
nccasary only il the rr((istnlion requimmels 01 
sedian IStaI ate Ltisered. As slated in Part 1V.A. 
above. the daBs guidance will conlinuc 30 hc 
evaihble on this iuuc. 

so The PSA. F-eudy Pacific Cornonlion. and 
Siillivsn a Cmmwcll. 
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and the belief that enforcement 
considerations did not prohibit a 
transactional approach. since remedies 
are available to both the Commission 
and private investors on a transactional 
basis.'z 

In the Commission's view. failure to 
comply with the conditions of one 
exemption in the Rule regarding certain 
activities would not prevent reliance on 
the same or other exemptions in the 
Rule with respect to other activities. 
Also the Commission is modifying the 
position expressed in the proposed 
interpretive statement that a foreign 
brokerdealer's obligation to register. 
once incurred, "continues until the 
foreign brokerdealer completely ceases 
to do business with or for [US.] 
investors" whom it has solicited and 
with or for whom it has effected 
securities tr~nsactions.9~ With respect 
to the Commission's exercise of its 
enforcement authority under section 
I5Ia). the Commission would view B 

violation of U.S. registration 
requirements by a foreign broker-dealer 
as an ongoing violation until the fore@ 
bmker-dealer completely ceased to 
conduct US. securities activities that 
were not exempt under the Rule. or that 
required registration under the general 
principles discussed earlier in this 
release. Of course. the foreign broker- 
dealer would remain liable for its 
violative conduct. even after it ceased 
all nonexempt US. securities activities. 
Further. if a foreign broker-dealer 
repeatedly engaged in nonexempt U.S. 
securities activities intermittently with 
exempt US. activities. this course of 
conduct could support the conclusion 
that the foreign broker-dealer was in 
violation of section 1518) during the 
entire course of its US. activities.D' 

-- 

2. Nondirect Contacts 

discussed previously. the Commission 
believes that registration should not be 
required when a foreign brokerdealer 
effects an unsolicited trade for a US. 
investor. Accordingly. paragraph (a)(l) 
of the Rule exempts from registration a 
foreign broker-dealer to the extent that 
i t  "effects transactions in securities with 
or for persons that have not been 
solicited by the foreign broker or 
dealer:' This paragraph codifies part of 
the proposed interpretive statement 9% 

and generally hag been taken from 
paragraph (a)[Z) of the expanded rule 
published in Release 34-~6138.*' 

U.S.C. 7Wat(rsl. includn a broker-dealer -requid 
lo rrsislrr" punwnt lo aection 1q.I. A h  included 
am b m k m  and d u l c n  m i a l m d  m mquimd lo 
mister pursuml lo yctioo 150.15 U.SC 7 w .  
and. wrlh m . p l  to Ihc definition of '"member" in 
*ecIiOn 31aIiJl. 15 U S C  7~lalI3t. snd section, S 
and 15A -ding nations1 securities exchsngu 
and rrsistcred securilirs ~ ~ s o t i a t i ~ n ~  re.pectirdy. 
15 U.S.C. 70fand 7 b 4  base entilien and 
Bovcrnrnenl -lie. bmkm and government 
wmtities dealm m s t m d  or q u i d  to mister 
Punuanl lo section ISCC(allIllAl.15 U.S.C. 7- 
5ialllltAl. 

I t  should be moled aI I lhai a lorriw bmker. 
dealer dealing with U.S. investon in violation of the 
brokrr.dealer -*tmtim requiremento potcntislly 
would he orpavd to cuatomed reicission actions 
bmush: undersection zqbt oflhe Exdtaly A@. 15 
U.S.C. 7Wbl.  ke. eg.. RqimoI,%pert;es. Inc. Y 
financiol 6R-l &tote Conrult;~ Co.. 878 F2d 
552 558 15Ih Cir. 1oBtl. ofdon orherpmndr. 7s2 
F2d V S  lSlh Cir. ISBS) [lam appcd]: Earrrrde 
Church of Christ v. .Vmionol Plon. Inc. 381 F.zd 357 
15th tir.1. cen denied 583 U.S 913 [ises) Idlawing 
inveslol. lo resind bammions vi ih -isisred 
bmkerdcderl. See o h  Gmrnbaum b Steinbcq. 
Seclion Wbl of tbe Secu~firs ErJla- Act of 
I=: A Vioble Remedy AWohend, 4@ Do weah. 
L Rev. 1 11879). The tight of mcusion under section 
201bl. IS USC 7WbI.  odimrily would be mmksd 
by pdvuilepatiie*. and Ihe Cammimion believer 
Ih.1 it would not be eppmp"aic 10 makc a ( l e n d  
BIabrnml on the svailabilily oftha! r@hr in the 
conleil oladmtira the Rule. 

a. Unsolicited Tronsoctions. As 
The expanded rule did not define the 

concept of solicitation. and neither does 
the Rule as adopted. The Commission's 
general views on meaning of the term 
"solicitation" have been discussed 
previously. Taking into account the 
expansive. fact-specific. and variable 
nature of this concept. the Commission 
believes that the question of solicitation 
is best addressed by the staff on a case- 
bycase baais. consistent with the 
principles elucidated in thin release. 

b. Provision of Reseorch lo US 
Persons. As noted in the interpretive 
statement.*' the provision of research to 
investors also may constitute 
solicitation by a broker or dealer. 
Broker-dealers often provide research to 
customers on a nonfee basis, with the 
expectation that the customer 
eventually will trade thmugh the broker- 
dealer. They may provide research to 
acquaint potential customars with their 
existence. to maintain customer 
goodwill. or to inform customers of their 
knowledge of specific companies or 
markets. so that these customers will be 
encouraged to use their execution 
services (or that company or those 
markets. In each instance. the basic 
purpose of providing the nodee 
reaeerch is to generate rmnsaclional 
business for the broker-dealer. In the 
Commission's view. the deliberate 
transmission of information, opinions, or 
recommendations to investors in the 
United Slates. whether directed at 
individuals or groups. muld result in the 
conclusion that the foreign brokerdealer 
has solicited those investors. 

Consistent with earlier staff nonction 
positions.*' however. the proposed 
interpretive statement took the position 
that the provision to US. persons of 
research reparis prepared by a foreign 
broker-dealer would not require broker- 
dealer registration by that foreign 
broker-dealer. if the research reports 
were distributed to U.S. persons by an 
afIiliated U.S. bmker-dealer. if that 
affiliated broker-dealer prominently 
stated on the research report that it had 
accepted responsibility for its content. if 
the research report prominently 
indicated that any U.S. persons 
receiving the research and wishing tn 
effect transactions in any security 
discussed therein should do so with the 
US. affiliate. not the foreign broker- 
dealer. and if transactions with U.S 
persons in any securities identified in 
the research actually were effected only 
with or through the US. affiliate. not the 
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foreign broker-dealer.*e This position 
was incorporated into paragraph (a)@) 
of the expanded rule in Release 34- 
26136. although the requirement for 
affiliation between the registered 
broker-dealer and the foreign broker- 
dealer was deleted. 

Some commenters criticized this 
position on research as too 
restrictive.'00 for example. Fidelity 
Investments claimed that. while the 
researcn that it receives from foreign 
broker-dealers is "voluminous." it plays 
"only a very small part" in the final 
investment decisions made by its fund 

Exchange argued that research 
distributed free 01 charge in the United 
States by foreign broker-dealers to U.S. 
institutional investors '*on a routine 
basis. for information purposes" should 
not be deemed solicitation of brokerage 
business."ZCREf agreed that any other 
position would impede the flow of 
foreign research to US. institutional 
investors. 

Dechert Price & Rhoads. on behalf of 
five Spanish broker-dealers. a w e d  that 
provision of research to existing U S .  
institutional clients should not be 
deemed solicitation. even if trades were 
effected for those clients as a result.'o' 

'* M i c l a  111. s d ~ n  JS(dll2l of h e  NASD R d m  
of Fsir Raclicr mq~imm thai d l  "l.ldvcnmemenls 
end sales lilenfum ahdl contain the name of the 
INASDI member. !and on Ihe wmn 01 nna 
p w m i w  the maletid. ; fohn Ihan the member" 
and ch.1 ' " lal lal ist i~l Iahlrm. charu. graph. or other 
illustralioru used by rnimben ' . ' should disclose 
the ~ O Y N  oflhc infomalion i f  no1 pmpmrnd by the 
member: NASD Manuol ICCHI I2191 a1 Z17Z-m 
Under ~ C I I O ~  ~~(01111. " a d v d i m e n t "  meam a v  
"maletid publirhcd. 01 de@ncd for u.c in" Y ~ ~ ~ O O Y I  

public prim and ekslmnic media. Id a1 2174. Under 
arclion aSIall2). '" ides literaturn" .peci6~IIy 
indudes '"rewad rrpon.. markci In!-. 
Wrformence n w s  or sYmm.tie8. (andl .tminer 
1 ~ x 1 .  ' ' ." Id Rule 47z.u1(71 of the New York 
Stock Exrhanpr ("NYK'J rnquims that 
communiulion. wilh the public ihri am "DOI 
pnwd undsr tht dim, snpnrinon 01 the IN=) 
member owaniulion or its m m s w n d a l  iNWFl  

The Madrid Stock 

These foreign brokerdealers believed 
that it would be difficult for them to 
screen out transactions from US. 
institutional investors that have 
received their research. They 
maintained that it would be too costly 
for smaller foreign brokerdealers to 
establish U.S. affiliates to be responsible 
for and distribute their research and 
effect any resulting trades. and that 
larger foreign broker-dealers thus would 
have a competitive advantage. The 
Association of German Banks also 
objected lo the requirement that the US. 
affilicte prominently state that it had 
accepted responsibility for a research 
report prepared by a foreign bmker- 
dealer. The SIA. while not objecting to 
the proposed interpretive position on 
research itself. suggested that foreign 
broker-dealers should be allowed to 
send research directly to U.S. 
institutional investors. as long as US. 
affiliates accepted responsibility forth? 
research and effected any resulting 
trader.'o' 

In publishing the proposed rule and 
interpretive statement. the Commission 
was motivated in part. by the desire of 
US. institutional investors for access to 
foreign markets through foreign broker- 
dealers and the research that they 
provide. Accordingly. the Rule taken 
into account the comments on the 
important role of research in facilitating 
access to these markets. The 
Commission does not wish to restrict 
major U.S. investors' ability to obtain 
research reports of foreign origin if 
adequate regulatory safeguards are 
PM&. 

Paragraph (a)(Z) of the Rule therefore 
provides an exemption from registration 
for foreign broker-dealers that furnish 
research reports 'Oe directly or 
indirectly lo' to major U.S. institutional 
investors I o n  under certain conditions. 

The research report must not 
recommend the use of the foreign 
broker-dealer to effect trades in any 
security.'0* and the foreign broker- 
dealer must not initiate follow-up 
contact with the major U.S. institutional 
investors receiving the research. or 
otherwise induce orattempt to induce 
the purchase or sale of any security by 
those major US. inatitutional 
investors."0 If these mnditions are met. 
the foreign brokerdealer may effect 
wades in the securities discussed in the 
research or other securities at the 
request of major US. institutional 
investors receiving the report. Under 
these conditions. the Commission 
believes that direct distribution would 
be consistent with the free flow of 
information across national boundaries 
without raising substantial investor 
protection concerns. 

If. however. the foreign broker-dealer 
already had a relationship with a 
registered brokerdealer that facilitated 
compliance with the direct contact 
exemption in the Rule. the Rule would 
require all trades resulting from the 
provision of research to be effected 
through that registered brokerdealer 
pursuant to the provisions of that 
exemption. If the foreign broker-dealer 
had entered into this prior relationship. 
the procedures for identifying trades 
from major US.  institutionel m v m m  
and routing them through the registered 
brokerdealer largely would have been 
established. Thus. the benefits of a 
registered brokerdealer's 
intermediation in effecting trades would 

F47W .FMT...[16.30]...7-08-88 
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be provided without imposing 
substantial additional costs. 

maior US. institutional investors. the 
Rule's research exemption is broader 
than either the proposed interpretive 
statement or the expanded rule in that a 
registered broker-dealer would not be 
required to take responsibility for the 
content of the report."' In addressing 
the responsibilities of the U.S. affiliate 
under paragraph (a1 of the proposed 
rule. some commenters maintained that 
the registered broker-dealer's 
performance of supervisory 
responsibilities would result in little 
additional protection. at least with 
respect to substantial institutional 
investors. ' ' 2  

By its terns. the exemption in 
paragraph (a)(Z) of the Rule is available 
only with respect to research provided 
to major U.S. institutional investors. 
Therefore. the Commission has decided 
to retain the narrower position regarding 
the distribution of research expressed in 
Release 34-25801 with respect to other 
investors."J Under this position. the 
Commissior. would not require broker- 
dealer registration by a foreign broker- 
dealer whose research reports were 
distributed ' ' *  to US. persons by a 
registered broker-dealer."' if that 
broker-dealer prominently stated on the 
research report that i t  had accepted 
responsibility for its content."' if the 

1 ' 1  Olcnune. i fa  foreign bmkcrdrslcr. lor 11, 
own h u m m  m a m ~ .  cham 10 dismbutc if. 
micsrrh in the United Slates ihmvgh * msiiiered 
broker-dealer. affiliated or no!. Ihe SRO mle. 
discussed in nole RP~wpm would Rqvire didomre 
ollhcidentiiyaf Ihrprcp*mr.lthcrricsrch. 

E g .  AsoociaIionofGcrman Banb.  

Althou@ this exemption is limited to 

'Is Slc supm nala 384a and aaampanytng iex!. 

research report prominently mdtcaied 
that any U.S. persons receiving the 
research and wishing to effect any 
lransaclions in any security discussed in 
the report should do so with the 
registered brokerdealer. not the foreign 
broker-dealer. and if transactions with 
U.S. recipients of the report in any 
secunties sdenlified in h e  rrsearch 
sctually were effected only with or 
through the registered broker.dealer. not 
the foreign broker-dealer. This position 
IS consistent with the Commission's goal 
of facrtitatmg the flow of mfonnation 
and capital across national 
boundanes."' 

The Commission wishes to emphasize. 
however. that neither the exemption nor 
this position regarding research is 
applicable with respect to "soft.dollsr" 
arrangements between foreign broker. 
dealers and U.S. persons.'" As 
discussed in the proposed interpretive 
statement."o in many cases research is 
provided to customers with the express 
or implied understanding that the 
customem will pay for it by directing 
trades to the brokerdealer that result in 
an agreed-upon level of commission 
dollars.1'0 These "5oft.dollar" research 
arrangenients are used widely by 
broker-dealers both in the United State3 
and abroad."' l fa  foreign broker- 
dealer provided research to a US. 
investor pursuant lo an express or 
implied understanding that the investor 
would direct a given amount of 
commission income to the foreign 
broker-dealer. the Commission would 
consider the foreign broker.dealer ta 
have induced purchases and sales of 
securities. irrespective of whether the 
trades recct;ed fmm the investor related 
to the particular research that had been 
provided. Accordingly. both the 
exemption for research in paragraph 
Is)(:) and the position retained from 

F47 oO.FMT... 116.301 ... 7-08-88 

Release '34-25801 set forth above would 
be inapFlicable.lzZ 

c. Invemnenl Adviser Registmtion. 
Finally. it is important to emphasize that 
foreign broker-dealers must consider 
separately other registration 
requirements contained in the US. 
securities laws. Specifically. in the 
proposed interpretive statement. the 
Commission noted that if a branch or 
affiliate of a foreign entity in the United 
States disseminated research 
information. registration a s  an 
investment adviser mlght be required 
under section 203 of the hveslment 
Advisers Act of 1480 ("Advisers 
Acl").'*' Several commenten requested 
clarification on this point, one 
expressing concern that a previous no- 
action position taken by the Division of 
Investment Management might not 
apply in light of the direct 
communications between foreign 
broker-dealers and certain US. 
institutional investors that could take 
place under the proposed rule if 
adopted. A foreign broker-dealer 
providing research to U.S. persons 
generally would be an investment 
adviser within the meaning of the 
Advisers Act. The staff takes the 
position that the broker-dealer exclusion 
in section 21X(a)(ll)[C!) of the Advisers 
Acts '2s-for broker-dealers who 
provide investment advice that is solely 
incidental to their brokerage business 
and who receive no special 
compensation for such a d v i c e i s  
available only to registered broker- 
dealers. 

Management. however. generally would 
expect to respond favorably to no-action 
requests regard i i  registration under the 
Advisers Act by foreign brokers and 
dealers who meet the conditions of 
paragraph lallz). la)l3l. or Ia)(41 of the 
Rule if their activities are limited to 
those described in section 
zoz(a)(ll](C1 'ze-that is. if they provide 
investment advice solely incidental to 
their brokerage business and receive no 
special compensation for it. In the 
future. the Commission may consider 
whether to propose and adopt an  
exemptive rule under the Advisers Act 
for foreign broker-dealers providing the 
types of services covered by the Rule 

The Division of Investment 
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3. Direct Contacts 

Inveslon ond Mojor US. lnsfitutionol 
Invesfors. Paragraph (al(3l of the Rule 
provides an exemption from broker- 
dealer registration for a foreign broker- 
dealer that induces or attempts to 
induce the purchase or sale of any 
security by a US. institutional investor 
or a major US. institutional investor.12' 
provided that any resulting transactions 
are effected through a registered broker- 
dealer and certain conditions are met by 
the foreign broker-dealer. foreign 
associated persons. and the registered 
broker-dealer. As described in the 
proposed interpretive statement. '28 

many foreign broker dealers have 
established registered broker-dealer 
affiliates in the United States that are 
fully qualified to deal with US. 
investors and trade in US. securities, 
Nonetheless. these foreign bmker- 
dealers may prefer to deal with 
institutional investors in the United 
States Imm their overseas trading desks, 
where their dealer operations are based. 
In addition. because overseas trading 
desks nften are principal sources of 
current information on foreign market 
conditions and foreign securities. many 
US. institutions want direct contact 
with overseas traders. Foreign broker- 
dealers themselves often are not willing 
to register as broker-dealers directly 
with the Commission, however. because 
registration would require the entire firm 
to comply with US. broker-dealer 
requiremerits.' *9 

The no-action request granted to 
Chase Capital Markets US ' a 0  allowed 
foreign trading operations to receive 
cslls from US. institutional investors 
without the foreign brokerdealers 
regiatering with the Commission. Under 
the t e r n  of that letter. foreign broker- 
dealers could be put in touch with U.S. 
institutional investors by a registered 
broker.dealer affiliate. with a US.- 
qualified representative participating in 
telephone conversations. effecting any 
resulting transactions. and takiw full 
responaibility for the trades. Like an  
earlier Commission exemption letter."' 

0. Tronsoctions with US. lnsfitutionol 
the letter to Chase Capital Markets US 
provided that the foteign broker-dealer 
would assist the Commission in the 
conduct of investigations by furnishing 
information concerning its contacts with 
US. investors and trading records 
relating to the execution of US. 
investors' orders by the firm. Both 
letters also indicated thzt the foreign 
broker-dealers would endeavor. directly 
or indirectly. to obtain the consent of 
foreign customers to the release of any 
information sought by ;he Commission. 

In the Commisaion's view. it is 
desirable to broaden US. investors' 
access to foreign sources of information 
through S ~ N C ~ U I ~ S  that maintain 
fundamental investor protections. 
Accordingly. the Commission supports 
allowing direct contact between foreign 
brokerdealers and US. institutional 
investors. subiect to requirements 
concerning these contacts and the 
execution of orders.'l' The Rule as 
adopted allows a foreign broker-dealer 
to contact US. institutional investors if 
an associated person of a registered 
broker-dealer participates in each of 
these contacts. The Rule aiao allows a 
foreign broker-dealer to contact major 
U.S. institutional investors without the 
participation of an associated person of 
a registered broker-dealer in any of 
these contacts. In each case. any 
resulting transactions must be effected 
through an intermediary registered 
broker-dealer.'a5 which need not be 
affiliated with the foreign brokerdealer 
through ownership or conwl. The 
Commission believes that these versions 
of the intermediary concept used in the 
Chase Capital Markets US letter and set 
forth in the proposed rule and the 
expanded rule greatly increase the 
utility of the exemption in paragraph 
W(3) of the Rule. the operstion of which 
is described more fully below.'3* 

(11 Comments on US. broker-dealer 
requirement. As proposed. Rule 15a4  
would have provided an exemption horn 
broker-dealer registration for foreign 
broker-dealers that effected trades with 
certain U.S. institutional investors 
through a registered brokerdealer.'*$ 

See Rc1ea.r WIQI. U RI at 23852. 
lsx I1 would be pmniuible bor me than one 

rrsi,lcmd bmkerdcder to serve as inirmtdiary 
hetween US. iniiitutimsl inmiom. maim U.S. 
inslilulimd inunion. and a foreign bmkerdesler 
mhinp m mmply r i lh  thr Rule. 

"'The Divilion oflnvntmml Managemmi 
gcncrslly would cipecl 11) respond favorably to no- 
sCllDn rCWYL.I.I mwdunsrq,.lra,on ., Q." 
~nvrslmml ed"*r fmm f o m p  bmterdalcn 
complying with ihr pmvisiom a1 pangraph la)t3) 01 
Ihc Rub. Seesupm n o m  12%m and accwpanyinp 
,ex,. 

hoverer. whnhcr the mmmrCd bmker-dealer wes 
Rrlraic w-z.w1 did not makc dsmr. 
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The foreign bmkerdealer's personnel 
involved in contacts with US. 
institutional investors would have &en 
subject to certain requirements. and the 
registered broker-dealer would have 
been responsible for supervising the 
contact and any resulting trades. If a 
trade was agreed upon. the rule would 
have required the registered broker- 
dealer to effect the trade on behalf of 
the investor, taking full responsibility for 
all aspects of the trade. In proposing 
Rule 15afi. the Commission stated that 
r e p r i n g  the intermediation of a 
registered broker-denler would maintain 
important regulatory safeguards. The 
registered brokerdealer's responsibility 
for effecting all trades. combined with 
its recordkeeping and reporting duties 
Pursuant to section 17 of the Exchange 
Act end the rules thereunder."' 
"would facilitate Commission review of 
this trading and also subject thin trading 
to the US. broker-dealer's oupewisory 
responsibility." 'a* 

Fifteen commenters a w e d  that the 
Commission should not require the 
pariicipation of a registered broker- 
dealer affiliate in transactions wiul 
maior institutional investors."* In 
particular. wmmenters asserted that 
U.S. institutions meeting the nm million 
asset test in the proposed rule should be 
able to be solicited by foreign broker- 
dealers and then transact business 
directly with those bmker-dealers. 
because requiring the intermediation of 
a registered bmker-dealer would 
increase costs. impede the flow of 
foreb  research to US. M t u t i o n a  and 
reduce the ability of these institutions to 
invest in foreign markeh in which local 
bmker-dealers bad not established 
q i s t e r e d  U.S. affiIiates."00ther 
commenters maintained that the 
Commission should grant an exemption 
from the registration requirements of 
section l5Ial to foreign brokerdealen 

A;% fF&s 
&?&f 
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that deal only with institutional 
investors. on the p u n d s  that these 
investors can fend for themselves in the 
internalional securities markets.": As 
discussed below in Part 1V.B.. however. 
the Commission believes that not all the 
regulatory concerns raised by such an 
exemplion would be allevialed by the 
institutional nature or size of these 
investors. 

The Commission had requested 
comment on whether the nature of the 
relationship between the foreign broker- 
dealer and the registered broker-dealer 
"should involve a specified degree of 
ownership or control." ' 4 2  Three 
commenten replied that no affiliate 
relationship should he required between 
the foreign brokerdealer and the 
intermediary registered broker- 
dealer.''J These commenters generally 
argued that the use of any registered 
brokerdealer to perform the duties set 
forlh in the proposed rule would provide 
sufficienl investor protection and would 
lower the costs of compliance with the 
rule by smaller foreign broker-dealem. 
Finally. one commenter suggested that 
nonresident registered brokerdealers be 
permitted to perform the duties assigned 
to the registered broker-dealer by the 
proposed rule. regardless of their 
location or affiliatioc with the foreign 
broker-dealer.'+' 

Nine commenters argued that the 
responsibilities imposed on the 
registered broker-dealer rffiliate by the 
proposed d e  should be reduced in 
some fashion.''' The comments stated 
that the registered broker-dealer's 
supervisory responsibilities regard@ 
the activities of the foreign broker- 
dealer should be relaxed. because the 
regislered broker-dealer's lack of 
information and conml regarding the 
foreign broker-dealer's activities and 
relative lack of expertise in foreign 
securities and markets would hinder the 
performance of its supervisory duties. In 
particular. one commenler said that the 
foreign broker-dealer alone should be 
responsible for all requiremants 
cancerning wnfirmation and extension 
of credit in connection with securities 
transaclions. "and correspondingly 
liable in Case of failure." Another 

'.'E.g.thrSlA. 
x*z Rcka~c3t25ml.s3mRl23853n.~.  
I.* imtltYle ol inmn.tiond h n k c n .  sumvan L 

Cmmwrll. and Dwighi 0. Quayls. hq.. ofRopes 6 
Gray. 

I.. ".."..,̂  
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commenter emphasized the protection 
afforded by other provisions in the 
proposed rule and the registered broker- 
dealer's difficulty in supervising foreign 
personnel operating independently in 
differen! time zones."' 
Other commentem took a slightly 

diKcrent appmach. suggesting that the 
registered broker-dealer be allowed to 
delegate certain h m ~ t i ~ n ~ .  but not 
liability for performing them. to the 
foreign brokerdealer. Thus. these 
commentem would allow the registered 
broker-dealer to assume liability for the 
acts -nd omissions of the foreign bruker- 
dealer. rather than acmally performing 
the functions assiped to the registered 
broker-dealer by the proposed rule. 
They also opposed requiring the 
registered broker-dealer to maintain all 
books and records for U.S. institutional 
investors' accounts, claiming that !he 
requirement in the rule for the foreign 
brokerdealer to pmnde the 
Commisnbn. upon request. with 
information or documents within its 
possession. custody. or contml would be 
an adequate substitute. 

The Commission has determined to 
continue to require the intermediation of 
a registered broker-deeler.'." to address 
concerns regarding financial 
responsibility and the effective 
enforcement of U.S. securities laws. The 
Rule does not require, however, any 
affiliation between the foreign broker- 
dealer and the registered broker-dealer 
thrcugb ownership or contml. This 
position. logether with the conditional 
eligibility of nonresident re@ered 
broker-dealen to serve as intermediary 
under the Rule."9 should reduce greatly 
the costs incurred by B foreign broker- 
dealer in establishq a reletionship 
with a registered brokerdealer to 
comply with the conditions of the direct 
contacl exemption. Accordingly. the 
Commission does no! believe that it is 
appropriate to allow the registered 
broker-dealer to delegate the 
performance of its duties under the Rule 
to the foreign brokerdealer. with the 
exception of physically executing 
foreign securities trades in foreign 
markets or on foreign exchanges.'so and 

S-031999 ~lWOlNt7-lUL-E9-t~:IE:ZE~ 
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merely retain responsibility for errors or 
omissions in their performance. With 
respect to the recordkeeping 
requirements in the Rule. however. the 
Commission noles that i t  might be more 
efficient and less costly for the 
registered broker-dealer 10 handle data 
processing in a centralized Iaahion. As 
long as the regisled brokerdealer has 
physical posmssion of all records 
required by ule Rule. employing a t h i  
paw.  such as the foreign brokerdealer. 
lo process these records mechanically 
would be permissible. 

The Commission believes that the 
concerns expressed by commentem over 
the proposed rule's imposition on the 
registered brokerdealer of supervisory 
resporuibility concerning transactions 
under paragraph (a)@) between the 
foreign broker-dealer and U.S. 
institutional investon, or major U.S. 
institutional inveslon are. to some 
extent. valid. Acrmdk~gly. the 
Commission would no longer take the 
position that the Rule requires the 
qistered broker-dealer to implement 
pmcedures to obtain positive aaamnce 
that the foreign brokerdealer is 
operating in accordance with U.S. 
requirements."' The Commission 
believes. however. that the registered 
broker-dealer. in effecting trades 
arranged by the fore'@n brokerdealer. 
has a responsibility to review these 
trades for indications of possible 
violations of the federal securities laws. 
The rqlistered bmkerdealer's 
intermediation in these trades is 
intended to help protect US. investors 
and securities markels. The registered 
brokerdealer would have an obligation. 
BS it has for all customer accounts. lo 
review any Rule 15a-8 account for 
indications of potential problems."' 
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Moreover. if the re@stered broker-dealer 
ignores indications of irregularity that 
should alert the registered broker-dealer 
to the likelihood that the foreign broker- 
dealer is taking advantage of U.S. 
customers or otherwise violating U S  
securities laws. and the registered 
broker-dealer nevertheless continues to 
effect questionable transactions on 
behalf of the foreign broker-dealer or its 
customers. the registered broker-dealer's 
role in the trades may give rise to 
possible violations of the federal 
securities lass.1s5 

Finally. Rule 15a-8 as adopted does 
not allow banks lo serve as the 
intermediary in transactions between 
U.S. insritutional investors or maior US. 
institutional investors and foreign 
broker-dealers. Despite the views 
expressed by several banks.'l' the 
Commission does not believe that i t  
would be appropriate to permit any 
unregistered entity to perform this 
function. since this entity would not be 
subject to the Commission's extensive 
statutory authority to regulate. examine, 
and discipline registered broker- 
 dealers."^ 

(2) Comments on US. institutiona! 
investor classifications. Roposed Rule 
15a-8 would have allowed unregistered 
foreign broker-dealers to contsct certain 
classes of US. institutional investors. 
which were limited to US. persons 
described in Rule sotla) Ill.  (21. or (31 of 
Regulation D under the Securities 
Act 15d that. with the exception 
of registered bmkerdealers. 
had total assets in excess of Slm 
million. These investors included 
domestic banks. savings and loan 
associations. brokers or dealers 

regwered under section 15(b) of the 
Etchange Acl.'" murance compames. 
regolered investment companies. small 
business investment companies. 
employee benefit plans. pnvale busrness 
development companies. and certain 
section m ( c ) [ 3 )  organtzartons under the 
Internal Revenue Code."' Reg~stered 
investment adwaers were included as 
U.S. rnititutronal investors nithin the 
rule if they had in excess of slm million 
in assets under management. Further. if 
a registered investment company itself 
did not have total assets m excess of 
mm million. i t  qualified a s  a U.S. 
institutional mvestor if r t  was part of a 
family of investment companies (as 
defined in tho rule1 that had total assets 
in excess of nm million. 
The expanded rule allowed direct 

contact with specified institutional 
investors. using the s h c t u r e  set out in 
the Chase Capital Markets U.S. 
letter.'" Under the expanded rule. a 
foreign bmker-dealer either could 
contact these institutional investors w t h  
the participation of an associated person 
supervised by a US. registered broker- 
dealer. or could contact majoi 
instA~tional mveston directly. Similar 
conditions applied to both alternatives. 

Six commenters opined that the 
definition of U.S. institutional investor 
should be expanded to include all 
accredited investors under Regulation D. 
regardless of assets."0 In particular. the 
claim was made that persons qualifying 
a s  accredited investors under Regulation 
D. but w t h  less than SlW million in 
assets. possessed adequate 
oophisticatian and judgment in finaccial 
matters to deal directly mth l a m p  
bmker-dealers. consistent with their 
ability to make investment decisions 
without the disclosure afforded by the 
regislratron requirements of the 
Secunties Act. 11 was averred that an 
asset test did not necessady correlate 
with the degree of sophistication 
required to deal with unregstered 
foreign brokerdealers. Other 
commenters expressed a somewhat 
narrower riew. asserting that the 
definition of U.S. institutional investor 
should be limited to institutional 
accredited investors.'e' 
-- 
"' I. I ' S C  7Wbl. 
'-3 i'sc M l C l l l l  

' S O  supn, "01- ,a 
CREf Conlinmta. Eanc Ihr R A  Wewpac 

Banktng Corporalion Chaie h4anhall.n 
Carrmmrcl Secmloes and D c b r o m  & PI m p m  

"' Th? ABA Sulvvm & Oonwwl and Memli 

Alternatively. some commenters 
proposed other asset tests for major 
institutional investors. ranging fmm $1 
million lo  25 millicn in assets:*Z 
Another commenter suggested that. after 
a one-year trial period. the Commission 
consider broadening the definition of 
major US. institutional investor to 
include more institutions."' Finally, 
two commenters specifically said that 
the definition of U.S. institutional 
investor should include US. branches or 
agencies of foreign banks."+ 
As discussed in the Concept Release. 

the Commiasian recognizes that 
substantial institutional investors often 
have greater financial sophistication 
than individual investors. At the same 
time. the Commission does not believe 
that sophistication is in all 
circumstances an effective substitute for 
bmkerdealer regulation. For example. 
systemic safeguards flowing from 
broker-dealer registration. such as 
financial responsibility requirements. 
are benefits that can be assured more 
effectively through governmental 
regulation."' 

After considering the comments. the 
Commission has decided to retain the 
proposed rule's SlW million asset test 
for foreign bmkerdealers contacting 
major US. institutional investors 
without an associated person of a 
registered broker-dealer participating in 
the contact.'es As the Commission 

F47W .FM-r...[ 16.301 ... 7-08-88 
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stated in proposing the rule. the assel 
lest was based on the view that "direct 
U.S. oversight of the competence and 
conduct of foreign sales personnel may 
be of less significance where they are 
soliciting only U.S. institutional 
investors with high levels of assets." 
and the %1M million asset level was 
intended "to increase the likelihood that 
the institution or its investment advisers 
have prior experience in foreign markets 
that provides insight into the reliability 
and reputztion" of foreign bmker- 
dealers. 1.7 

Currently. the Commission continues 
to believe that institutiona with this 
level of assets are more likely to have 
the skills and experience to assess 
independenrly the integrity and 
competence of the foreign broker- 
dealers providing this access. Moreover. 
these larger institutions have greater 
ability to demand information 
demonstrating the financial position of 
the foreign brokerdealer. 

Accordingly. the Rule allows foreign 
broker-dealers to contact U.S. 
institutional investors with the 
participation of a US. associated 
person. and lo contact independently 
US. institutional investors with over 
$100 million in assels or assets under 
management. The Rule thus adds the 
rslm million asset test to the U.S. 
institutional investor definition for 
certain purposes."a 

The Commission notes that the 
expanded NIE deleted the language in 
the proposed NIZ that included the 
following in the definition of U S .  
institutional investor. institutions 
organized or incorporated under the 
laws of the United States. its territories 
orpossessions. or any state or the 
flislrict of Columbia: institutions 
organized or incorporated under the 
laws of any foreign jurisdiction but 
conducting business principally in the 
United Statex and branches of foreign 
entities located in the United States or 
its territories or possessions. The 
Commission has deleted these 
references from the Rule a s  
unnecessary. because these entities 
already are included in the definition 
without q a r d  to nationality. 
Accordingly. the use of the procedures 
specified in the exemptions under the 
Rule. in lieu of broker-dealer 
registration. would be required of 
foreign broker-dealers that solicited the 
permanent U.S. branches or agencies of 
any foreign entities.'*e This position is 
consistent with the general principles 
discussed above regarding foreign 
persons present in this counw on other 
than a temporary basis. 

131 Operation. Paragraph (al[3][i] of 
the Rule sets forth the conditions to be 
met by a foreign broker-dealer wishing 
lo engege in direct contacts with U.S. 
institutional investors or major U.S. 
institutional investors without 
rerristration. Paragraph (al(3][i](A] 
requires the foreign brokerdealer to 
effect these transactions through a 
reestered broker-dealer. a s  discussed 
below. Under paragraph (a1[3)[i)(B]. the 
foreign broker-dealer must provide the 
Commission. upon request or pursuant 
to agreements reached between any 
"foreign securities authority" 170 and 
the Commission or the U.S. government. 
with any information or documents 
within the possession. custody. or 
control of the foreign broker-dealer. any 
testimony of foreign associated persons. 
and any assistance in taking the 
evidence of other petsons. wherever 
located. that the Commission requests 
and that relates to transactions under 
the direct contact exemption undei 
paragraph (all31 ofthe Rule. Unlike tne 
proposed rule. however. these 

requirements are subiect to an exception 
for information. documents. testimony. 
or assistance withheld in compliance 
with foreign blocking statutes or secrecy 
laws. 

If, after the foreign broker-dealer has 
exercised its best efforts to provide this 
information. documents. testimony. or 
assislance. which specifically includes 
requesting the appropriate foreign 
governmental body and, if legally 
necessary. its customers (with respect to 
customer information) to permit the 
foreign broker or dealer to prnvide the 
requested information. documents. 
testimony. or assistance to the 
Commission. the foreign brokerdealer is 
prohibited by applicable foreign law or 
regulations from satisfying the 
Commission's request. then it would 
continue to qualify for the exemption 
under paragraph [all3). Under paragraph 
Icl. bmrwer. the Commission. after 
notice and opportunity for hearing. may 
withdraw &e direct contact exemption 
under paragaph [a)[3] of the Rule with 
respect to the subsequent activities of 
the foreign broker-dealer. or class 
thereof. whose home cowby's law or 
regulations have prohibited the foreign 
broker-dealer from responding to the 
Commission's requests for information. 
documents. testimony. or assistance 
under paragraph [al(3)Ii][B1. 

Several commenters suggested that 
the Commission not requi= foreign 
brokerdealers lo comply with the 
reqtirements in paragraph (all3)(i)[B) to 
the extent that doing so actually would 
result in a violation of foreign blocking 
statutes. secrecy laws. or legel 
requirements to obtain the consent of 
foreign customers."' The Commission 
agrees with the commenten that 
automatic removal of a foreign broker- 
dealer from the Rule's protections would 
he inappropriate. Nevertheless. given 
the importance of the Commission's 
s?xess to information. documents. 
testimony. and assistance concerning 
foreign brokerdealers' exempted 
activities for the cornmiasion's 
enforcement of the U.S. securities laws. 
(he Commission believes that fore@ 
bmker-dealera should be given strong 
incentives to use their best efforts to 
provide requested information. 
documents. testimony. and assistance to 
the Cornmission. including consulting 
with the foreign securities authority or 
other appropriate governmental body 
administering any relevant foreign law 
or reguiations restricting compliance. 



1 

30028 Federal Register / Vol. 54. No. 136 / Tuesday. july 18. 1989 / Rules and Regulations 

Therefore. the Commission has 
retained these requirements In 
paragraph laJ(3). subject to an exception 
far informahon. documents. testimony. 
or assistance that the foreign broker- 
dealer has used its best efforts to 
provide. but has been prohibited from 
making available by foreign laws 01 
regulations."Z Moreover. the 
Commission would have the ability 
undei puragraph (c) to remove the 
exemption for a foreign broker-dealer or 
class of foreign brokerdealers m 
circumstances where the Comission 
believes :hat its inability to obtain 
information. documents. testimony. or 
assistance because of foreign blochng 
statutes or secrecy laws raises senous 
investor protection or enforcement 
concerns. Under paragriph (cJ. the 
exemptton under paragaph (a)(3) can be 
withdrawn only prosrsctively. and only 
by Commission order after notice and 
hearing. to which the usual procedural 
rights would attach.'" In addition. 
Cornmission withdrawal of the 
exemption IS discretionary. not 
mandatory. and it would be subject to 
the same review as other Commission 
orders."' 

The requirements in paragraph 
(a)13IliJlB1 of the Rule apply only to 
transactions effected under the 
Provisions of paragraph (aJ(3). As 
proposed by the Commission. these 
requirements would have applied to any 
1Tansaction~ of a forelgn broker-dealer 
with a US. institutional investor or the 
registered broker.dealer through which 
they were elfected. The limitation in the 
Rule was suggested by several 
commenlers."s The Commissron does 
no1 wish to impose unnecessary burdens 
nn foreign broker-dealers seeking io 
claim thts exemption. and the 
Commission believes that 11 will be able 
to obtain the Information necessary to 
carry out its enforcement 
responsibidies. with respect to a loreign 
broker-dealer's activities outside the 
Rule. through cooperation with foreign 
securities authorittes."~ 

i 
Paragraph (aiI3llii) of the Rule 

imposes requirements on foreign 
associated persons of the foreim broker- 
dealer. Paragraph lbJ(2) of the Rule 
defines "fo?ei@ associated person" to 
mean any natural person resident 
outside the United States who is an 
sssociated person as defined in section 
3(a)(181 of the Excbange Act.'?' of a 
foreign brokerdealer. and who 
participates m the solicitation 0: a U.S. 
institutional investor or a major U.S. 
institutional investor under paragraph 
(al(3) of the Rule. The Commission has 
adopted this definition h m  paragraph 
Ibl(3) of the proposed rule. wilh the 
addition of the phrase "under parsgraph 
(a)@) of this rule" for clarification. 

Paragraph [a)f3)[ii)IAl of lhe Rule 
requires foreign associatedparsons of 
the foreign brokerdealer effecting 
transactions with US. institutional 
investors or major US. institutional 
investors to conduct all their securities 
activities from outside the United 
Slates."6 with one exception. This 
exception allows a fore@ associated 
person to conduct visits to US. 
institutional investors and major US. 
institutions1 investocs within the United 
Stales. provided that the foreign 
associated person is accompanied on 
these visits by an associated person of a 
registered broker-dealer that accepts 
responsibility 1's for the foreign 
associated person's communications 
with these investors. and that 
transactions in any securities discussed 
by the foreign associated person are 
effected only thmugh that registered 
brokerdealer pursuant to the provisions 
of paragraph (al(3). not by the foreign 
broker-dealer. This exception bas been 

5-031999 0022~01Htl-IUL-B9-t0t83J) 

F47W .FMT...l l&%J ... 748-88 

added to the prez-osed rule in response 
to several comments that foreign 
associated persons should be allowed to 
visit US. insiihtioas in this countsy. lo  
create and sustain business 
relationships with these i n ~ e s t o r s . ' ~ ~  
The proposed d e  prohibited any US. 
activities by foreim associated persoos. 
but the Commission believes that where 
a registered broker-dealer is present aod 
acts a8 an intermediary in 16e exemtion 
of orders. visits to these invatom 
should be pe+tted. 

Paranraph la)l3)[iiJ@l of the Rule 
reqlirrs that fore* aaJodated prreons 
not be subject to a stahtoy  
disqualification specified in section 
3la)(39) of the Exchange Act"' or any 
substaotially equivdent foreign [i) 
expulsion or suspension from 
membership. (ii) bar or suspension from 
assmiation. (iii) denial of tram 
privileges. (iv) order denying. 
suapending. or r e v o h  registration or 
barn or suspending association. or (v) 
fin* wilb respect to cauaillg any auch 
effective fore@ suspension. expubinn. 
or order: not have been convicted of any 
foreign offense. enjoined from m y  
foreign act d u c t  or practice. or 
found to have committed any foreip act 
substantially equivalent to any of those 
listed in section 1Nb)p) @), (C). (D). or 
[El of the Exchange ACE ' 8 2  and not 
have been found to have made or 
caused to be made any false fonirpl 
statement or omission substantially 
equivalent to any of those bled in 
section 31a)[39)(IiJ of the Exchange 
Act.1s' This 1s-e is a more 
complete demiption of the applicable 
disciplinary disqulllifioetions citsd in 
parapph [a)[l)(ii) of the proposed rule 
and pawmpb tb)[z)(ii) of the expanded 
rule. both of wbi& r e f e d  to violatio~~ 
of substantially equivalent foreign 
statutes or +ation&la4 

Flnally. p-pb [aKS)lm) of the 
Rule requires h e  w e  of a registered 
brokerdealer as an intermediary in 
efiecljng tredea between U S  
institutional invaton or meim U S  
institutional invators and the foreign 
brokerdealer as a condilion for this 
exemption. P a m p p h  (al[3)[iii)lAl firat 
requires that transactions with these 
investors be effected uuO~@ the 

i 



Federal Register / Vol. 54. No. 136 I Tuesday. July 18. 1989 / Rules a n d  Regulations 30029 
b 

registered broker-dealer. This means 
that the registered broker-dealer must 
handle all aspects of these transactions 
except the negotiation of their terms.'ss 
which may occur between the investors 
and the foreign broker-dealer (through 
its foreign associated persons). 

Paragraph (alf3l(iiil(A) requires the 
registered broker-dealer through which 
transactions with these investors are 
effected to be responsible for carrying 
on! specified functions. so a s  to make 
the performance of these functions 
subject to airect Commission oversight. 
The registered broker-dealer must issue 
all required confirmations 'e,* and 
account statements to the investors. 
These documents are significant points 
of contact between the investor and the 
broker-dealer. and they provide 
important information. Also. as between 
the loreign brokerdealer and the 
registered broker-dealer. the latter is 
required to extend or arrange for the 
extension of any credit to these 
investors in connection with the 
purchase of securities.'8' In addition. 
the renistered broker-dealer is 

functions required of the registered 
broker-dealer in paragraph (al[3)(iii)[A) 
are taken from the praposed rule. with 
some exceptions.'~0 

Paragraph (al(4)[iiil(B) of the Rule 
requires the registered broker-dealer to 
participate through an associated person 
in all oral communications between 
foreign associated persons and US.  
institutional investors. By virtue of this 
participation. the registered broker- 
dealer would become responsible for the 
content of these communications. and 
the Commission's statements regarding 
the nature and diacharge of similar 
responsibilities regarding the 
distribution of research and US.  visits 
by foreign associated persons would 
apply.'-1 

The requirement in paragraph 
(all4lliiilfC) of the Rule for the 
registered broker-dealer to obtain from 
the foreign broker-dealer. for each 
foreign associated person. the 
information specified in Rule 17a- 
3(alIlzl.1sz including sanctions imposed 
by foreign securities authorities. 

~~~ ~~ ~. 
responsible for maintarrung required 
books and records relating to the 
transactions conducted under paragraph 
la1131 of the Rule. including those 
required by Rules 17a-3 and 1 7 ~ 4 . 1 8 8  

which facililates Commisston 
supervtsion and investigatton of these 
transactions.'eo As adopted. the 

Of CDYRC. the rules 01 fomgn M U ~ I I C .  
r ichangn and mer.lhC.UItmIer merke*. may 
RWR Ihc loreign bmkerdadrr. 81 rn n c ~ i  her or 
marlei malvr. 10 psdom Ibs actud phyuu i  
~XMI I IO~  of U a n . ~ ~ l m i  m l o n m  secyniic~ lmed 

exchanges. or associations [including 
without limitation those described in 
paragraph "WJl(iil(BI of the Rulel. also 
has been drawn from the proposed rule. 
In addition. paragraph ~all3l~it1~lDl of 
the Rule requires the registered broker- 
dealer l o  obtstn from the foreign broker. 
dealer and each foreign assocoated 
person wnlten consent to service of 
process for any civil action brought by 
or proceeding beiore the Commission or 
any SRO. as defined in section 3[a)[26) 
01 the Exchange Act.'03 stating that 

process may be served on the registered 
broker-dealer as provided on that 
broker-dealer's current Form ED. This 
language follows the text 01 the 
proposed rule. Some commenters argued 
that both the information provision and 
consent requirements as pruposed were 
overbroad and would reslrict use of the 
Rule.'o' but the Commission does not 
believe that it is desirable to draw the 
requirement to consent to service of 
process more narrowly to relate only to 
transactions effected in reliance on the 
Rule's inlermediary exemption. 

Further. paragraph (a)(3)[iii)[E] of the 
Rule requires the registered broker- 
dealer to maintain a written record 06 
the information and consents required 
by paragraphs (al(3)(iiil (Cl and (DJ.'ss 
and all records in connection with 
trading activities of U.S. institutional 
investors or major US. institutional 
investors involving the foreign broker- 
dealer conducted under paragraph (alp)  
of the Rule. in an office of the registered 
broker-dealer located in the United 
States (thus. with respect to nonresident 
U.S. broker-dealers. pursuant to Rule 
17a-71a)) and make these records 
available to the Commission upon 
request. This language follows the 
proposed rule. with the exception 01 the 
reference to nonresident registered 
broker-dealers. One commenter 
suggested that these broker-dealers 
should be allowed to serve as 
intermediary registered broker-dealers 
under the Rule.'*' and lhe Commission 
agrees. a s  stated above. The 
Commission attaches considerable 
importance. however. to preserving its 
access to records relating to activities 
conducted under paragrnph laJ(3). These 
rewrds will enable the Commission to 
cany out its enforcement 
responsibilities and exercise its 
supervision over the registered broker- 
dealer iotermediary. This intermediary, 
therefore, whether resident or 
nonresident. must maintain all the 
records called lor by the Rule in an 
office within the territorial limits of the 
United States.10' 

~ ~~ 

'*.The SIA. the ABA. S~cutity Pacific m d  
Svllivsn & Cmmweil. 

"'The Commission notes fhsl SROs cxmi8ing 
their authonly to inspect their members perlaming 
the intermediary funclion under Ihe Rule should 
examine the record9 of !he infomalion and the 
consents required by the Rule. The Commission 
would encourage these SRO. to canaidrr whether i t  
would he more elflcient for them to a h t  sprulir 
rule3 requiring those members lo file lhrrc records 
with Ihr SROI soan alter ohlaming the required 
information and consenl~. 
'ss 17 CFR ZW.17a-71a). 
'ST  Q"ayle. 
'o*Nonre(lideni wir lered hroker.dcslm still 

could maintain other records outside the United 
raminvrd 
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b. Tmnsoclions wifh Cerfoin persons. 
Paragraph (aI[41 of the Rule provides an 
exemption for a second type of direct 
Contact by broker-dealers. It exempts 
foreign broker-dealers that effect any 
transactions in securities with or for. or 
induce or attempt to induce the 
purchase or sale of any securities by. the 
following defined classes of persons.l@e 

(1) Registered bmkerdealers and 
banks. Paragraph (a)(4](i) includes 
regist-ved brokersor dealers. whether 
acting as principal for their own account 
or as agent for others. This exemption 
was in paragraph la)[l)[iii) of the 
expanded rule. Commentem argued that. 
while the proposed interpretive 
statement said that a foreign broker- 
dealer could purchase U.S. securities 
from a registered broker-dealer for 
resale to foreign investors without 
registering with the Commission.zoQ it 
created a misimpression by not also 
stating that foreign broker-dealers could 
sell securities to registered broker- 
dealers without registration20' In 
response. the Commission expressly has 
exempted trades of foreign bmker- 
dealers with regislered broker-dealers 
and with banks acting in a broker or 
dealer capecity.202 The Commission 
notes that the staff has taken no-action 
positions regarding foreign broker- 
dealers effecting transactions with or for 
both registered broker-dealers and 
banks acting in a bmker or dealer 
capacity as permitted by U.S statutory 
and regulatory pmvisions.20' and it has 
reflected this position in the Rule. 

The Commission does not intend this 
exemption to permit the foreign bmker- 
dealer to act as a dealer in the United 
States through an affiliated registered 
broker-dealer.2" The Commission 
recognizes that dealers in foreign 
markets may transmit securities 
positions to US. broker-dealer affiliates 
after the foreign markets close, so that 
the US. affiliates can continue trading 

those securities. I t  however. the foreign 
broker-dealer controlled the registered 
broker-dealer's day-to-day market 
making activities by explicit restrictions 
on the U.S. brokerdealer's abiliw to 
execute orders against the foreign 
broker-dealer's positions or to take 
independent positions. the foreign 
broker-dealer could be considered a 
dealer subject to US. bmker-dealer 
registration requirements.205 

121 International organizations. 
Paragraph (al(4)lii) of the Rule exempts 
foreign broker-dealers that deal with 
certain international oqanizations. 
regardless of their location or whether 
the US. jurisdictional means are 
implicated. They include the African 
Development Bank. the ABian 
Development Bank. the Inter-American 
Development Bank. the International 
Bank for ReconstNction and 
Development. the International 
Monetary Fund. the United Nations. and 
their agencies. affiliates. and pension 
funds. These are the same international 
organizations specified in proposed 
Regulation S.=O8 logether with lheir 

pension funds. as suggested by several 
commenters.2"' 

(31 Foreign persons temporarily 
present in the United States. Paragraph 
lal(4l(iiil of the Rule indudes any 
foreign person temporarily present in 
the United Stales. with whom the 
foreign brokerdealer had a bona tide. 
pre-existing relationship before the 
foreign person entered the United 
States. This paragraph codifies part of 
the proposed intetpntive statement.20' 
and is taken from paragraph (a](l](vl of 
the expanded rule. with one exception. 
The phrase "before the foreign penon 
entered the United Sates" has been 
added to clarify the nature of the 
relationship. The Commission is of the 
view that a foreip broker-dealer that 
solidts or engages in securities 
transactions with or for these persons 
while they are temporarily present in 
this country need not register with the 
Commission.*Qn 

Commission to define US. residency for 
purposes of compliance with this and 
other exemptions in the Rule.2'O The 
Commission does not believe that it 
would be appropriate to establish a 
separate standard of residency for the 
purpose of claiming this exemption 
different from those generally 
established under state or federal 
law.*" As stated in Release 34-25801. 
questions regarding the temporary 
nature of a person's presence in this 
country would be fact-specific.z'2 The 
Commission would take the position. 
however. that a foreign penon not 
otherwise deemed a resident of the 
United States under applicable law 
would be presumed to be temporarily 
present in this country for the purpose of 
paragraph (a)(3) of the Rule. This 
presumption. of coune. would be 
subject to rebuttal in light all of the facts 
and circumstances surrounding that 

One commenter asked the 

"- 
:.:.*-:: ;+ .- 
-. ., .- , .:.:. ..,L.. .. ~* - 

.-5.-9 -. .. 

"' The S U  Ihe ABA. and Sullivan 6 Cmmwell 
=m' R4ta.r Jcm, u FR at m e .  see o/ro 

S e W l Y  Pociticand Nsliond Wcitminsler Bank 
lelkm. supm note on 

F47 OO.FMT...[ 16,301 ... 7-08-88 
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foreign person's preaence in the United 
States. 

141 Foreign agencies or branches of 
U.S. persons. The proposed rule and the 
expanded rule both provided an  
exemption for foreign broker-dealers 
effecting or soliciting transactions by 
agencies or branches of U.S. perbons. 
which were located outside the United 
States and were operated for valid 
business reasons. The Commission has 
retained this exemption in the Rule to 
clarify that foreign broker-dealers that 
deal outside the United States with 
branches and agencies having an 
established location outaide the United 
States do not need to register with the 
Commission. provided that the 
transactions occur outside the United 
States. 

Commenters suggested that the 
presence of a valid business purpose 
was unnecessary in the broker-dealer 
context. The Commission agrees. 
The Rule's exemption for unsolicited 
trades reflects the view that US. 
persons seeking out unregistered foreign 
broker-dealers outside the U.S. CBMO~ 
expect the protection of US. broker- 
dealer standards. The Commission 
believes that this rationale applies 
equally to US. branches and agencies 
established overseas that choose to deal 
with unregistered foreign broker- 
dealers.*I+ 

( 5 )  Nonresident US. citizens. Finally. 
paragraph (a)[4)[v) of the Rule includes 
US. citizens resident outside the United 
States. provided that the foreign broker- 
dealer does not direct its selling efforts 
toward identifiable groups of U.S. 
citizens resident abroad.*" Like the 
exemption regarding foreign branches 
and agencies of U.S. persons. all 
transactions must occur outside the 
United States. As discussed above in 
Part 111.8.. neither U.S. citizens resident 
abroad nor foreign braker-dealers 
normally would expect that the US. 
broker-dealer registration requirements 
would be triggered by non-US. 
securities transactions between them. 
V. Conclusioo 

conditional exemptions in Rule 15a-8 far 
foreign broker.dealers engaging in 
certain activities involving U.S. 
investors and securities markets will 

The Commission believes that the 

"'The SL4. Ihe ABh and Sullivan k CmmweU. 
2,. The Cammi.iion has ddckd the eiimplion in 

Ihe pmpowd rule that reiemd to aifilinkes or 
3ubsidian.s oi U.S. mrsoni d a l  were located 
outside this countryand organized 01 incnmoraled 
under lhe l a w  of m y  foreign jwiediclion. The 
Cornmisoion ha8 decided that this ex~mpl im t i  

reduce the costs and increase the 
efficiency of international securities 
bansactions as well as facilitate the 
international now of information. The 
differing procedures in the Rule for 
nondirect and direct contacts by foreign 
brokerdealers with US. investors also 
will facilitate the access of US. 
investors to foreign securities markets 
through hose foreign broker-dealers and 
the research that they provide. 
consistent with the regulatory 
safeguards afforded by broker-dealer 
registration. In light of the importance 
that the Commission attaches to broker- 
dealer registration and regulation in the 
international context. the Commission 
believes that the exemptions in Rule 
15a-6 are in the public interest and 
consistent with the protection of U S  
investors. 

VI. Effects on Comptitim .ad 
R d t o r y  Flexibility Act cSrtiha!ion 

Section W(all2) of the Exchange 
Act requires that the Commission. 
when adopting NI- under the Exchange 
Act. consider the anticompetitive effects 
of those rules. if any. and balance any 
anticompetitive impact against the 
regulatory benefits gained in terms of 
furthering the purposes of the Exchange 
Act. The Commission believes that 
adoption of the Rule will not impose any 
burden on competition not necessary or 
appropriate in furtherance of the 
purposes of the Exchange Act. 
especially since the Rule provides 
exemptions for eligible foreign broker- 
dealers from the broker-dealet 
registration requirements under the 
Erchange Act. 

Pursuant to section 3(b) of the 
Regulatory Flexibility Act."' when the 
Commission proposed Rule 15a-8 
Chairman Ruder certified that the 
proposed Nk. if adopted. would not 
have a significant economic impact on a 
substantial number of small entities.2" 
The Commission did not receive any 
comments on the Chairman's 
certification, 

List of Subjects in 17 CFR Pari 2/10 
Reporting and recordkeeping 

requiremeiits. Securities. 
VII. Shtutory Basis and Text of 
Arnondmenb 

The Commission hereby amends Part 
240 of Chapter II of Title 17 of the Code 
of Federal Regulations as follows: 

PART 2-ENERAL RULES AN0 
REGULATIONS, SECURITIES 
CXCHANGE ACT OF 1934 

1. The authority citation for Part 240 is 
amended by adding the following 
citation: 

115 U.S.C. 78W1 . . . 4 240.15a-B. stso 
issued undec MU. 3. lo. IS. and 17.15 U.S.C. 
7Bc. 781'. 780. and 78q; 

Avlhmity: Sec. 23.48 Slat. 9 0 1 . a ~  amended 

. . . . .  
2. By addiw D 240.15~4 after the 

undesignated heading as follows: 
Rs@b.tioo of Broken and Dsnlem 
§ 24Q.lscs E..mpmn ot tnt.k tDRlpn 
bml.nord.1*n 

(a] A foreign broker or dealer shall be 
exempt from the registration 
requirements of sections I5(a)[1) or 
158[a)(l) of the Act to the extent that the 
foreign broker or dealer. 
(11 Effects transactions in securities 

with or for persons that have not been 
solicited by the foreign broker or dealer. 

(2) Furnishes research reports to 
major US. institutional inventors. and 
effects transactions in the securities 
discussed in the research reports with or 
for those major US. institutional 
investors. provided that: 

(i) The research reports do not 
recommend the use of the foreign broker 
or dealer to effect trades in any security: 

[iil The foreign broker or dealer does 
not initiate contact with those major 
US. institutional investors to follow up 
on the research reporta. and does not 
otherwise induce or attempt to induce 
the purchaae or sale of any security by 
those major US. institutional investors: 

(iii) If the foreign broker or dealer has 
a relationship with a registered broker 
or dealer that satisfies the requirements 
of paragraph (al(3) ofthis section. any 
transactions with the foreign broker or 
dealer in Securities discussed in the 
xsearch reports are effected only 
through that registered broker or dealer, 
pursuant to the provisions of paragraph 
(aj(3) of this section: and 

[iv) The foreign broker or dealer does 
not provide research to US. persons 
pursuant to any express or implied 
understanding that those US. persons 
will direct commission income to the 
foreign broker or dealer. or 
13) Induces or attempts to induce the 

purchase or sale of any security by a 
US. institutional investor or a major 
U.S. institutional investor. provided that: 

(il The foreign broker or dealer. 
[A) Effects any resulting transactions 

with or for the US. institutional investor 
or the major US. institutional investor 
through a registered broker or dealer in 

01 
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the manner described by paragraph 
la)(3)(iii] of this section: and 

(8) Provides the Commission (upon 
request or Pursuant to agreements 
reached between any foreign securities 
authority. including any foreign 
government. a s  specified in section 
3lallM) of the Act. and the Commission 
or the U S .  Government) with any 
information or documents within the 
possession. custody. or control of the 
foreign broker or dealer. any testimony 
of foreian issociated persons. and any 
assistance in taking Ihe evidence of 
other persons. wherever located. that 
the Commission requests and that 
relates lo transactions under paragraph 
la)l3) of this section. except that if, after 
the foreign broker or dealer has 
exercised its best efforts to provide the 
information. documents. testimony, or 
assistance. including requesting the 
appropriate governmental body and. if 
legally necessary. its customers (with 
respect to customer information) to 
permit the foreign broker or dealer to 
provide the .infomation. documents. 
testimony. or assistance to the 
Commission. the foreign broker or 
dealer is prohihiled from providing this 
information. documents. testimony. or 
assistance by applicable foreign law or 
regulations. then this paragraph 
~all3llillB) shall not apply and the 
foreign broker or dealer will be subject 
to paragraph (c) ofthis section: 

(iil The foreign associated person of 
the foreign broker or dealer effecting 
transactions with the US. institutional 
investor or the major U.S. institutional 
investor: 

(A) Conducts all securities activities 
from outside the U.S.. except that the 
foreign associated persons may conduct 
visits to U.S. institutional investors and 
major U.S. institutional investors within 
the United States. provided that: 

( 2 )  The foreim associated person is 
accompanied on these visits by an 
associated person of a registered broker 
or dealer that accepts responsibility for 
the foreign associated person's 
communications with the US. 
institutional investor or the major US 
institutional investor: and 

I21 Transactions in any securities 
discussed during the visit by the foreign 
associated person are effected only 
through the registered broker or dealer. 
pursuant to paragraph (ails) of this 
section: and 

IB) Is determined by the registered 
broker or dealer to: 

I Z I  Not be subject to a statutory 
disqualification specified in section 
3[al(39) of the Act. or any substantially 
equivalent foreign 

membership. 
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(11 Expulsion or suspension from 

liil Bar or suspension from 
association. ! 

lii11 Denial of trading privileges. 
liv) Order denying. suspending. or 

revoking registration or barring or 
suspending association. or 

(vl Finding with respect to causing 
any such effective foreign suspension, 
expulsion. or order: 

121 Not to have been convicted of any 
foreign offense. enjoined from any 
foreign act. conduct. or practice. or 
found to have committed any foreign act 
substantially equivalent to any of those 
listed in sections 15lb114) (BJ. (CJ. (D]. or 
(El ofthe Ac1: and 
(31 Not to have been found to have 

made or caused lo be made any false 
foreign statement or omission 
substantially equivalent to any of those 
listed in section 3(a1(39][E] of the Act: 
and 

liiil The registered broker or dealer 
through which the bansaction with the 
U S .  institutional investor or the major 
US.  institutional investor is effected: 

conducted under paragraph (all31 of this 
section. other than negotiating their 
terms: 

(4 lolluing all required confirmations 
and statements to the US.  institutional 
investor or the major U S .  institutional 
investor: 

I31 As between the foreign broker or 
dealer and the registered broker or 
dealer. extending or arranging for the 
extension of any credit to the U.S. 
inatitulional investor or the major U.S. 
institutional investor in connection with 
the transactions: 

I41 Maintaining required books and 
records relating to the transactions. 
including those required by Rules 17a-3 
and 178-4 under the Act 117 CFR 
2410.17a-3 and 17a41: 
(5l Complying with Rule 15~3-1 under 

the Act (17 CFR 240.15c%l] with respect 
to the transactions: and 

I61 Receiving. delivering. and 
safeguarding funds and securities in 
connection with the transactions on 
behalf of the U.S. institutional investor 
or the major US. institutional investor in 
compliance with Rule 15c3-3 under the 
Act117 CFR 240.15~3-3): 

IBI Participates through an associated 
person in all oral communications 
between the foreign associated person 
and the US. institutional investor. other 
than a major U.S. institutional investor; 

(C) Has obtained from the foreign 
broker or dealer. with respect to each 
foreign associaled person. the types of 
information specified in Rule 17a- 
3la)l12) under the Act (17 CFR 240.17a- 
3lal(l2)1. provided that the information 
required by paragraph (a)(lz][dJ of that 

(A) Is responsible for: 
(11 Effecting the transactions 

Rule shall include sanctions imposed by 
foreign securities authorities. exchanger. 
or assnciations. including without 
limitation those described in paragraph 
(a)(3)(ii)(B] of this section: 

ID) Has obtained from the foreign 
broker or dealer and each foreign 
associated person written consent to 
service of process for any civil action 
brought by or proceeding before the 
Commission or a self-regulatory 
organization (as defined in section 
31a1128) of the Act). providing that 
process may be served on them by 
service on the registered broker or 
dealer in the manner set forth on the 
registered broker's or dealer's current 
Form BD: and 

(El Maintains a written record of the 
information and consents required by 
paragraphs (a)(3](iiil (C) and (Dl of this 
section. and all records in connection 
with trading activities of the U.S. 
institutional investor or the major US. 
institutional investor involving the 
foreign broker or dealer conducted 
under paragraph (a)(3) of this section. in 
an office of the registered broker or 
dealer located in the United States (with 
respect to nonresident registered 
brokers nr dealers. pursuant to Rule 
17a-7(s) under the Act (17 CFR 240.178- 
7lal)). and makes these records 
available to the Commission upon 
request: or 

with or for, or induces or attempts to 
induce the purchase or sale of any 
security by: 

(il A registered broker or dealer, 
whether the registered broker or dealer 
is acting ss principal for its own account 
or a s  agent for others. or a bank acting 
in a broker or dealer capacity a s  
permitted by U.S. law: 

(ii) The African Development Bank, 
the Aman Development Bank. the Inter- 
American Development Bank. the 
lnternationel Bank for Reconstruction 
and Development. the International 
Monetary Fund. the United Nstions. and 
their agencies. affiliates. and pension 
funds: 

(iii) A foreign person temporarily 
present in the United States. with whom 
the foreign broker or dealer had a bona 
fide. pre-existing relationship before the 
foreign person entered the United 
States: 

liv) Any agency or branch of a U.S. 
person permanently located outside the 
United Slates. provided that the 
transactions occur outside the United 
States: or 

(v) US. citizens resident outside the 
United States. provided that the 
transactions occur outside the United 
States. and that the foreign broker or 

(41 Effects transactions in securities 
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dealer does no: direct its selling efforts 
toward identifiable groups of US. 
citizens resident abroad. 

(b) When used in this rule. 
111 The term "family of investment 

companies" shall mean: 
( i )  Except for insurance company 

separate accounts. any lwo or more 
Separately registered investment 
companies under the Investment 
Company Act oil940 that share the 
same investment adviser or principal 
undemriter and hold themselves out to 
investors as related companies for 
purposes of investment and investor 
services: and 

(iil With respect to insurance 
company separate accounts, any two or 
more separately registered separate 
accounts under the Investment 
Company Act of 1940 that share the 
same investment adviser or principal 
underwriter and function under 
operational or accounting or control 
systems that are substantially similar. 

(21 The term "foreign associated 
person" shall mean any natural person 
domiciled outside the United States who 
is an ansocia!ed person, as defined in 
section 3(al[laI of the Act of the foreign 
broker or dealer, and who participates 
in the solicitation of a U.S. institutional 
investor or a major US. institutional 
investor under paragraph (a)[3] of this 
section. 

(3) The term "foreign broker or 
dealer'' shall mean any non-U.S. 
resident person (including any US. 
person engaged in business as a broker 
or dealer entirely outside the United 
States. except a s  otherwise pcrmitted by 
this rule) that is nnt an office or branch 
of. or a natural person associated with. 
a registered broker ur dealer. whose 
securities activities. if conducted in the 
United States. would be described by 
the definition of "broker" or "dealer.' in 
sections 3(ali4) or 3[a)(51 of the Act. 

(41 The term "major US. institutional 
investor" shall mean a person that is: 

(il A US. institutional investor that 
has. or h a  under management. total 
assets in excess of $103 million: 
provided. however. that for purposes of 
determining the total assets of an 
investment company under this rule, the 
investment company may include the 
assets of any family of investment 
companies of which it is a part; or 

[ii) An investment adviser registered 
with the Commission under section 203 
of the Investment Advisers Act of 1940 
that has total assets under management 
in excess of $100 million. 

(5 )  The term "registered broker or 
deale:" shall mean a person that is 
registered with the Commission under 
sections 15(bl. 15B(a)(2). or ISC[a)(z) of 
the Act. 
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16) The term "United States" shall 
mean the United States of America. 
including the States and any territories 
and other areas subject to its 
iurisdiction. 
(7) The term "US. institutional 

investor" shall mean a person that is: 
lil An investment company registered 

with the Commission under section 0 of 
the Investment Company Act of 1940: or 

[ii) A bank. savings end loan 
association. insurance company. 
business development company. small 
business investment company, or 
employee benefit plan defined in Rule 
501(a)(ll of Regulation D under the 
Securities Act of 1933 (17 CFR 
230.5011alflll: s orivate business ..... 
development company defined in Rule 
501(a1(21(17 CFR ZN.YJl(al(2l). nn 
ovanization described in section 
501(c)(3) of the Internal Revenue Code. 
as defined in Rule 501(8)(3] (17 CFR 
230.501(a)(3)): or a trust defined in Rule 
50lla1(71 117 CFR 230.50l(a)(7l). 

(cl The Commission. by order after 
notice and opportunity for hearing. may 
withdraw the exemption provided in 
paragraph (a)(3) of this section with 
respect to the subsequent activities of a 
foreign broker or dealer or class of 
foreign brokers or dealers conducted 
from a foreign country, if the 
Commission finds that the laws or 
regulations of that foreign counlry have 
prohibited the foreign broker or denier. 
or one of a class of foreign brokers or 
dealers. from providing. in response to a 
request from the Co.mission. 
information or documents within its 
possession, custody. or control, 
testimony of foreign associated persons. 
or assistance in taking the evidence of 
other persons. wherever located. related 
to activities exempted by paragraph 
IaII3) of this section. 

1oluIh.m C. KaLr. 
Secretory. 
July 11,1889. 
IFR Doc. 8B-1.9725 filed 7-17-89: 845 am1 
ULUD mot. QOIW'U 

By the Commission. 

UNITED STATES INFORMATION 
AGENCY 

22 CFR Part 514 

ExchmgcVl.ltor Program: Eitenslon 
of Stay-Exchange VIdtom From the 
People's Republic of Chlna 
IOLNCK United Slates Inforrnatmn 
Agency 
ACTION: TemooraN rule. 

SUYMAnY: This notice amends the 
regulations Cound at 22CFR 514.23. 
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General limitations of stay. to permit the 
extension of the authorized duration of 
stsy for one year for exchange visitors 
from the People's Republic of China who 
entered the United States on or before 
Iune 0.1989. and whose authorized 
period of stay will expire before June 0. 
1990. This action is taken in consonance 
with the curent foreign policy of the 
United States as evidenced by the White 
House of June 5. 

EFFECTIVE DATES This temporary rule is 
effective from lune 6.1989. and shall 
remain in eifect until June 0.1890. 
ADDRES.: Merry Lynn. Assistant 
General Counsel. Office of the General 
Counsel. Room 7W. United States 
lnfoimation Agency. 301 4th Street SW.. 
Washington. DC 20547. 
~o l l  w m u  imnmnm CONTACT: 
Merry Lyma Assistnnt General Counsel. 
Office of the General Counsel. Room 
700, United States Information Agency. 
301 4th Street SW.. Washington. DC 
20547. (2021 485-8829. 
~ ~ ~ ~ Y E W T U V  IWRMYATIOK In 
furtherance of the foreign policy. the 
Agency amends lhe prescribed duration 
of stay in 22 CFR 514.23 to permit a one- 
year extension for exchawje visitors 
from the People's Republic of China 
whose authorized period of stay will 
expire before Iune 0.1890. 

This modification of the rule will 
enable exchange visitors from the 
People's Republic of China to maintain 
their current J-visa status by applying to 
the Immigration and Naturalization 
Service for ah extension. It does not 
apply to exchange visitors from the 
People's R2public of China arriving in 
the United States after June 6. IS&. 
Changes of category or program 
objective will not be permitted for 
exchange visitors whose stay is 
extended under this rule. 

h g r a m  sponsors may issue a new 
LAP40 form to exchange visitors from 
the People's Republic of China to permit 
the one-year extension of the 1-1 ststus 
in accordance with this temporary Nk. 

This action is taken without regard to 
the notice and comment provisions of 
the Administrative Frocedure Act. 5 
U.S.C. 553. as it comes within the 
exception a t  5 U.S.C. 553[a)(ll. a 
"foreign affairs function of the United 
States." Further, because of the 
immediacy of the problem of exchange 
visitors from the People's Republic of 
China whose authorized stay will expire 
momentarily. notice and public comment 
thereon are impracticable and 
unnecessary. 




