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MAY 23, 1935
FPEDERAL RREGTLATION AND TFI SECTRTTY DEALTR

Gentlemen - ™uch as T would live to mave a
speech that would be intimate and conversational and
gossipy of the things that interest vyou and our Com-
mission, I am more or less concerned by the title
which your President extracted from me almost by duress,

Consequently, T must confine mrselfl to the
dealer problems seen throush a lawyer's eves in con-
nsetion with the jurisdiction of the Commission. These
problems are numerous under both Aets, —ore serious

&iﬁ%ﬁger the '33 Act perhans. They are, in fact, too
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The suspicion and hostility with which business
generally and the security business in varticular viewed the
passage of the two Acts which are now administered by the
Securities and ®xchance Commigsion have been largely dispelled.
T would urge on vou today understandins and cooperation in the
gfforts of the Commission to make these two laws a salutary
force for the public rood.

T think that we all must recognive that these two
Aets, and perticularly the Securities Act of 1933, were
greeted with ill-concealed suspicion and even oper hostility
when they were first proposed. Their reception in the business
world was most unfortunate. tueh of this, of course, must be
attributed to the period in which the Acte were drafted. You
are only too familiar with the dark days in the soring of
1933 when the Securities Act was born. Banks were faliline,
or were not reovening after the holidav, s tock and bond vrices
had come tumbling down until thev were sellins at worse then
distress levels, and the financial comunity as e whole had
lost the confidence of the peopnle and had really lost confidence
in itself. The disclosures which had been broursht out by
former Com—issioner Pecora, as counsel for the “enate Committes
on Rankine and “urrency, had shown to the wholie world just
how low were the accepted standards of corporatz morsalitv.

Tn these ¢ircumstances the finanelal com unity took
the short-sizhted attitude that it was fishtins Tor its lifs

against an enemy which threatened all legitimate business,
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Orcanized »rovaranda rmet every nroposal for refor—, and the
Securities Act in varticular was damned as a murderous ine
vention in hundreds of crticles by financeial leaders.

One would thin%, from the response of husiness to
these proposals for reform that there had never been any
laws against fraud before. "o one ever t ourcht to co—pare
the conmon-law liabilities, %woth c¢ivil and criminal, with
the new liabilities imposed by statute. The truth of the
matter is that the liabilities at common~law were just as
sever as any of the current proposals. “e are indebted to
Distriet Judge Woolsey of the United States Distriet Court of
New York for pointing this out t0 us in a very striking way in

his decision in the recent case of nited States vs. Brown,

decided in Yovember, 1933. Judge “oolsey reviewed the
English cases on fraudulent market practices as far back as
1814, and found that conspiracy to defraud through fraudulent
statements and frauvdulent pool operations had always been
recognized as criminal at cormmon law.

Tt was in 1814 that a certein man pnamed DeReren-er
and hils assoclates thoursht ‘0 make themselves a fortune at
the exvense of the public by spreadins false reports of the
death of Yapoleon Tonaparte, in order ‘hat they might unload
thelr holdings in British Government securities at a handsone

profit. Lord Ellenborough stated in no uncertain terms:
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"The purpose itself (of this consviracy)

is mischievous; it strikes at the price of a

vendible commodity in the market, and as it

gives it a fictitious price, by means of false

rumnors, it is a fraud levelled against all the

publie, for it is egainst sll such as may

poesibly have anything to do with the funds

on that particular day."

There was another English case decided in 1859,
entitled Bedford vs. Bagshew, in which the defendant made
false representations to the listing committee of the London
Stoeck Exchange in order to procure the listing of a certain
mining stock. 1In allowing the plaintiff who had bought stock
on the Exchange to recover from the defendant directors of the
company, Chief Baron Pollock spoke very strongly of the
responsibilities of directors who "put their shares forth
into the world, deliberately adopting a scheme of falsehood
and fraud, the effect of which is that parties buy the shares
in econsequence of the falsehood,”

Judege ‘Joolsey reviewed other cases of sinilar import
and had ho difficulty in deciding that the use of the mails in
furtherance of a scheme to defraud by manipulatin stock
prices through pool operations on the Ilew York Stock Ixchange
constituted an indictable offense. This case involving the
stoek of the Manhattan Electric 3Supply Co., happened 1ln Jew
York in 1933, before we had such a statute as the ZSecurities

Exchange Act of 1934,



Business men, however, had come to forget there were
any such penalties attached to the use of fraudulent devices.
They showed this by the reception which they gave to the two
remedial statutes, and they showed it even more forcefully
by the accepted practices which were used in the securities
business. These practices were in no sense confined to the
fringe of the businesse, the disreputable few who were enemies
of business and government alike. We must recognize that the
practices involved in the distribution of securities during the
late nineteen twenties were perfected by houses enjoying good
reputations, who seemingly never adverted to the fact that prices
quoted on the tape were regarded by the public generally as
prices which had been determined by the attrition of supply and
demand, rather than by the manipulation of the distributor.

In the Senate investigation, a glant of finance was
asked what steps were taken in the distribution of a security
issue sponsored by his firm. He replied that activity was
created. Mr. Pecora then stated "You mean the appearance of
activity® and the witness smiled and said: *Yes, the appearance
of activity". Here was an instance of honest belief in the
propriety of the very thing Judge Woolsey had condemned as a
common law fraud. The lure of the tape was regarded as a legliti-
mate method of distribution, 8o that even reputable houses used
it in distributing the best types of securities.

This technique in turn was borrowed by the racketeer

of the securities business. Prices were manipulated on smaller



TS B’

exchangee whose officlials were subject to no responsibllities
to the public in the way of supervising trading. 1In many cases
the members of thesge exchanges were no more than birds of prey
end too often the ignorant members of the public were on thelir
preferred 1liet of victims.

These are the practices and the people that these
two statutes have been designed to reach. The Commission 1is
realistic, and realizes that the practices cannot be stamped
out in a day. Human nature changes slowly, but the Acts are
a starting point. That etarting point 1s difficult to con-
dense into a phrase, but fundamentally the principle of the
new order is merely a requirement of candor and fair dealing
with prospective stockholders and with the public generally
and falrness, i.e. no selfish abuse of power, in the trading
of securitles.

Buginess has come to realize that the Commission 1s
fil1ling a long-felt need. Its creation has not been the result
of a great calamity, although the unfortunate collapse of 1829
furnished the occasion for legislative action. The statutes are
the culmination of years of effort on the part of sound-thinking
students of government who felt the enormous problems of the
stock exchanges and the abuses of the gecurity business were
not capable of effective regulation through the agencies of the
ststee alone but demanded the intervention of the power of the
national government. The fear and hostility with which this

legislation was first greeted are now disappearing. There are



many signs that the business men affected by the legislation
are recognizing that much of the regulations is here to stay
and that most of 1t 1in the long run will be of great aseistance
in the rehabllitation of public confidence.

The new corporate financing which has commenced in
such large volume in the past few months shows thie in a most
effective manner. The wholesale prosecutions and persecutions
with which the Commission was charged in advance have falled
to materialize. Unconscionable racketeers have been prosecuted.
Honest business has been encouraged. Public confidence returns
with the enforcement of high standards, and the maintenance of
high standards is sssured when 1t becomes unnecessary to depart
from them in order to meet the competition of lower etandards.

The wise man will recognize that these Acts are not
part of a passing movement for reform, but that they epring
from the firm conviction of many people that State regulastion
of the securities business did not afford adequate protection
for the public. The buslness has an interstate problem which
can be met only by federal sction to supplement the state super-
vision. This is the real strength of the Commission - that it
is administering permanent legislation. For this reason it 1s
idle for criticse to assall the statutes, 28 & whole. FEffective
criticiem should confine itself to a concsidered apovraisal of
the gction being taken by the Commission, and should raise its

voice only when that action tends to be arbitrary or capricious.
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vhere experience tends to show tie desirability of
changes, a loud blast at the legislation, 1its sponsors and its
administrators would not be a sensible method of achieving
change, The art of governanent 1s not an easy one, partliculariy
when 1t seeks to put reasonable limits to the relationship be-
tween large corporate enterprise and the unknowing ;ublie. Rea-
son in actlion and in coriticlsm 1s not only desirable, but necessary.
Criticism 1n toe gpirit of fairness is a public service, for it
adds to the wisdom of tie Commission and in the long run will be
more advantageous to the security business itself.

From purely a practiceal point of view it is just as 111~
advisged for business to be hyper-cautious as it 1s to be unjustly
eritical. Ye must recognize taat if this is permanent legisla-
tion, the practice which is belng developed today by lawyers, ac-
countants and directors will become tae standard of practice in
the future. Thus buslnegs 1s doing itself a grave disservice
when through an excess of caution 1t insists upon filling regis-
tration statements with tiae minutisa of detail.

Some of the early reglistration statements and prospectuses
were pidleoulous in size due to tae volumlnous data tiey contained.
Yhere a brief answer was required for tae description of property
pages and pages of deseription by metes and bounde were glven.

At first we suspected a dellberate attempt to sabotage t:ie Act

by making the documents look rtdiculous. Later we found tnat
lawyers suffering from the "jitters of 1933" had decided that

it was safer and cheaper to typewrite taan to think., Tals excess
of cautlousness, apart from the unfalrness to the prospective

purchaser who have have to plough through reams of irrelevancles
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to get the essentlals, might have defeated its own purpose in
establishing a difficult standard of detalled disclosure. If
a standard such as this becomes Tixed, because it 1is generally
followed, any departure from the established standard in the
future may well be regarded as negligent. It 1g easler to
reallze the danger of csuch a praciice by analogy to other
flelds of the law. Suppose, for instance, motorists generally,
when motor cars first appeared in numbers on the gtreets,
adopted the practice of stopping at every street corner before
enter:ng an interseoction. HNot many years would be necessary
to establish this as a standard of due care binding upon all
motorists, so that 1t would be negligent to depart from it in

any clre.msgtances.
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The Commission in addition to 1ts desire to furnish
information that is readily aceessible, not buried in a mase
of trivial data, 1s also aware of the danger of establishing
such a standard of practiee. Consequently, all the newer
forme contain definite instruetions, I might almost say warn-
ings, that the items be answered briefly. Business is no
longer loathe to cooperate with us in thles regard. The atti~
tude of the reglatrant, is coming to be one of common sense,
recognizing always that eandor and fair deallings are the
standards to which he must subseribe.

In the Presidentts megsage to Congress on the Securi-
ties Aet of 1933 and in most of the articlec and speeches
favorable to the Act one finds that the »roteetion of the
investor 1is constantly stressed. Y don't resall much that
has been written pralsing the legislation because 1t 1s help-
ful to the dealer. No doubt the 1liabllities of the Act ex-
plain the fact that usually the dealer looks at this whole

"~ business with jaundiced eye. I ghall not stress the point

that dealers should welcome a law and an agency whilch seeks

° to restore in the minds of the investing public a business
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the prestige of which had been shattered. But I would like
to strese a faot that many of you realize only too well,
namely that you would have been helped considerably in the
0ld days if you had known facts about issues sold by you

to your sorrow, which facts must now be diseclosed before
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your commitkent can be secured., Just a few days ago Chalr-
man Kennedy received a communication from a small dealer who
spoke in pralse of the Act and 1ae administration. Let me
quote one pertinent paragraph: 9*For once the small dealer
fees that he 1s no¥ in a position to know what he is selling
and what the load 1s. Everyone states that 1f he knew a few
years ago that the insiders were taking stock down at say
21,00 per share and handing it to them at $10.00 less 256 or
50¢, they certainly never would have esold any. The average
dealer 1s Just as much interested in giving his customer a
break as you are in seeing that he gets 1t.*

Yhere the Commlission has power to regulate, regula-
tions have done everythlng possible to reduce the require-
ments to these essential standards of candor and falr dealing.
The new forme have been limited to the minimum requirement
of the Act, and the accounting details have been simplified
in every wap possible. Yet the analysts and experts who are
best qualified to Jjudge the worth of these forms assure us
that all really essential information 1s furnished.

Similarly the prospectds requlrements on the new
Form A-2 have been reduced, and the prospectus greatly
simplified. New and simpler prospectus requirements to ac-
company our other forms are to be released shortly. W¥uech
of the thoughtless criticlsm of the Securitles Act nas con-
cerned the prospeetus requlirements, and tae argument has

been made that the prospectus was 2 useless expense, since
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1t was so complicated that no purchaser ever read it.

The Commission, of course, 1s alive to the fact
that it is 1impossible to teach every Liberty Bond buyer to
understand the intricaecles of a corporate structure and
the mysterlea of reserves and bond discount, but it is
hardly fair to eriticlze the Aet or the prospectus require-
ments because the widows and orphans to be protected cannoct
understand the information furnished them in & prospectus.
The banker to whom the widow turns for advice, the analyst
who advises the banker, and the servlces consulted by the
analysts, these all can understand a prospectus, and they
are finding 1t of 1nestimable value. The prilee of a security,
and proper evaluation of its investment merit, are not deter-
mined by the appraisal of the unintelligent, but by shrewd
and experienced expertes who regard every Jot and tittle of
information, and to whom the disclosures of the Securitles
Act are proving a blessing. Through these men who set the
price of a seecurity and who rate its merit the ultimate pur-
chasers recelve the benefit of the information disclosed in
tne prospectus.

Furthermore, the very faet that dbuslness has com-
rlained of the burden of publle disclosure 1s evidence in 1t-
self that offlecers and directors are regarding thelr new re-
sponsibllitles to the public very seriously. The mere fact
of publie dlselosure i1c having a salutary psychologleal
effeet, and those who would approaech the publie for financing
are putting their houseg in order before doing so.
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The Commission does recognize, however, that some
simplification of the prospectus is desirable to assist
the actual purchasers to decide upon thelr investments,.

To this end it has been suggested that a summary prospectus
be authorized, to accompany the full prospectus and to be
crosa-referenced to it., We are now working on a plan to
make such a summary feasible, I have brought with me a
copy of & recent prospectus which has an admirable index
indicative of the deslires of corporate officlals to quit
the days of hide and seelk and rest thelr cause in frankness,

As a supplement to the prospectus simplification for
Form A-2 which 18 applicable to establisghed companies, the
Commission have revised and simplified the requirements for
newspaper advertising for securities which are being offered
to the public. It 1s hoped that as a result more informa-
tive data will be made available to newspaper readers with-
out, however, permlitting the use of the ad as a reprint
substitute for the normal prospectus,

This spirit of reasonableness in adminlstration
springs from an earnest desire on the part of the Commission
to consider the practical difficulties of the securilty
business in the light of the social alms of the legislation,

Die-hards time and again raise the fearsome bugbear
of eivil liabilities, But why raise this present clamor
about lisbilities which have been established at common
law for a century or more? The law of fraud and deceit
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is not new; vendors of commodities have alwaeys bsen llable
for fraudulent devices and statements used in making sales;
directors and officers were always responsible to their
shareholders for the proper conduct of the busliness,

The outery against the civil liaebllity provisions
of the Securities Act is a confesslion that the common law
was not being observed, If the securities business cannot
be condueted successfully by men who will assume civil lia-
bility for thelr fraudulent acts, it is high time the public
knew of 1t,

The resl fact of the matter is that the publie was
beginning to learn something of this sort, and that it was
the loss of public confidence, and not the passage of these
two Acts, which has caused the decline in the securities
business. The worlde-wide depression complicated the situa-
tion, but I firmly belleve that the greatest single factor
in the falling off of public participation in the securlty
busliness was the fact that a large part of the financial
commanity adopted for itself the law of the jungle. Frank-
ness compels me to state that the recent amendments to the
1933 Act have been helpful in reassuring the business man
and in allaying his fears about lisbility.

Respectable business should welcome the help of the
Commission in reestablishing the good-will and confidence
of the public so necessary to prosperity., There is no thought
on the part of the Commission nor of anyone else that the
profits shall be taken out of the securitles business, The
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whole philosophy of both Acts premises that business shall
be continued on profitable lines, but that anti-soclal prac-
tieces shall be outlawed.

Business will have every opportunity to share in any
praise that mey attach to the successful administration of
these Acts, for the program of administration will provide
opportunities for self-regulation by brokers and dealers
generally. The Exchange Act, as you know, expressly provides
for the self-regulation of exchanges by thelr own ofriclals,
The Investment Bankers Code, 1f it is taken over by the Com-
mission, will of course be administered in the spirit in
which 1t was drafted: as an effective means of supervising
self-government, It 1s too obvious for words that the Federal
government even if 1t had constitutional power could not
supervise every transaction in securities throughout the
country. It is rather by mutual understanding and coopera-
tion than by penalties that there can be effective self-
govermment by brokers and dealers and Intelligent supervision
by the Commlssion, maintaining standards on a high plane
and justifylng public confldence 1an your own business.

So much has been written and sald about the 1lablll-
ties of officers, directors and underwriters that dealers
may readily overlook the fact that they are charged with
certain responsibilities under the Securities Act of 1933
even though they do not partieipate directly or indirectly
in the initisl distribution of the securlty.
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Where any prospectus 1s used or oral communication
has been mede in commection with 2 sale of a seeurity, re-
gardliess of whether the security has been registered or not,
vhich contains a false or mislesding statement, the pur-
chaser may call upon the dealer to take bzck the security
and return the price with interest, less the amount of any
income received, The dealer may escape 1liability for any
untrue or misleading statement by showing that he dld not
know and in the exercise of reasonable care could not have
kmown of such untruth or misleading statement,

When first read this sectlion salmost seems to put

~.the dealer in the role of insuring his purchaser agasinst
loss, But such 18 not the case., TIn the first placé, unless
the security is one for which registration is required no
duty is imposed on the dealer to give to his purchaser any
speclific form of written prospectus., In the second place,
the dealer is required to exerclse only such care as is
reasonable under the ciremmstances,

This means that if & dealer sells to & customer a
security (I am spesking now of securitlies which necé not
be registered) upon the order of that customer or sells
such security to the customer without furnishing to thet

customer literature or ssles repressntation, he does not

need to be concerned about fubure responsibllity under
this Section of the Act. On the other hand, if, in order

to persuade the purchaser to buy such security or if as
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a part of the service rendered by the dealer to the customer,
information 18 furnished in regard to a security which the
customer purchases, the statute clearly requires that the
dealer shall exerclse reasonable care to determine that the
information which 18 furnlshed is correct and that there is
omitted from such information no materlal fact without which
the Informaetion which 1s furnished is misleading. This, of
course, does not mean that the dealer is required by the
statute to exerclse care which is dlsproportiocnate to the
amount involved and to his interesat in the transaction. In
Section 11 of the Act relating to 1liabilities of officers,
directors and underwriters, where there 1s s somewhat similar
requirement, it is provided that in determining what con-
stitutes reasonable investigation and reasonable pgrounds
for belief the standard of reasonableness will be that re-
quired of & prudent man in the management of his own property.
So that in such a case 1f there is no untruth or if no rep-
regentation at 211 18 made there is no liabllity , and even
if the sales literature is false, upon a showing of reason-
able dlligence, the dealer may escape liabillty,

Up to this point, I have assumed that the security
in question is one the registration of which under the
Act was not required either because it was outstanding at
the time when the Act was passed or hécause 1t falls with-
in some one of the apecific exemptive provisions of the

Act,
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Assume, however, that the security in cuestion is
one which was offered to the public by the issuer on
September 1, 1934 and that in accordance with the Act the
1ssuer has filed a regilstration statement. Whgt gare the
duties of g dealer who did not varticinate in the originsl
distribution and who now buys a block of these securities
from an investor and wishes to mske re-sales of this
gecurity?

Section 4 of the Act »rovides that those nortions of
the Act reocuiring the delivary of a vnrosnectus meeting the
reauirements of the Act shall not annly to certalin specified
transactione which include transactions by dealers. How-
ever, this provision ig oualified so that certain transac-
tions by dealers are not exemnt, namely transactions ac to
securities congtituting the wnole or vart of an unsold
allotment of a desler's particivation in the distribution
of the securities in cuestion and transactions by deslers with-
in one year after the first dste unon which the security was
bona fide offered to the public by the 1ssuer or hy or
through an underwriter. Accordingly, in the case which
I have put g dealer could not lawfully sell any of the
block of securities, which I am assuming he has recently
purchased, unless he were to give to the nurchaser a

prospectus meeting ths requirementc of the Act, which
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means that the nrosrecturs would be the kind of s prosrectus
filed with the Commissgion as a vart of the registration state-
ment prepared by the issuer and the origlnel underwriter.

We are freocuently asked by deglers how they may obtain
conies of such prosnectugses. As you are aware prosnectuses in
a cubstantial cusntity sre usually orinted by the *ssuer and
will have been made availgble to the original underwriters, so
that in normzl circums®ances the dealer would be able fo obtaln
conies of the nrospectus from the lssusr or from the original
underwvriters of the ‘sgsuer, at least uvon vsyilcut of & nemingl
fee remresenting the cost of the nrosvectuses. The slternstive,
which is hardly practical, !s for the dealer tc obtein from
the Commissicn s vhotostetic cony of the nrosrectus, from
which his ovn nrospectuses nuy bhe tyned or nrinted.

The real snswer to the dealer's wvroblem would scem
to be found in the estallishment of a practice unéer which
deslers, within the year following the first dete of publle
offering of a security, would not purchase any such security
unless they were furnished with conies of a prosvectus
in sufficient amount so as to tgke care cf their re-eerles. 1
see no reason why, s one of the conditicns of sale of the
security by the iscuer or underwriters to initlal nurchasers,

the igsuer or underwriters should not sgree to provide the
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; purchaser, or anyone whom he designates, with copies of the
prospectus in reasonable quantity to take care of the require-
" ments for the furnishing of a prospectus on all sales made with-
~in one year. The reason for setting this period of ocne year
i1s not hard to discover. In the report of the Houce Committee
of May 4, 1933, the following statement i1s made 7 regard to
this provision:
*Recognizing that a dealer 1s often conrerned
not only with the distribution of securities
but also in trading in securities, the dealer
is exempted as to trading when sguch trading
occurs a year after the public offering of
the securities. Since before that year the
desler might easily evade the provisicns of
the Aet by a claim that the securities he was
offering for sale were not acquired by him
in the nrocess of distribution but were ac-
quired after such process had ended, trans-
actions during that year are not exempted.
The period of a year is arbitrasrily taken
because, generally speaking, the average
public offering has been distributed within
a year, and the imposition of regquirements
upon the dealer so far as that year is con-
cerned is not burdensome."
'jThe Commigsion has authority under the Act to classify oros-
1pectusea according to thelr use and to prescribe as to each class,
the form and contents which it mgy find approoriate. It has
"not up to now been deemed advisable for the Commission to take
fany action under this rrovision looking toward requirements
?ror prospectuses used by dealers differing from the requirements
* for prospectuses used by the issuer or underwriters. However,
Eif any of you have suggestions or arguments in suonort of such

%action, I shall be very glad to have them, together with any
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suggestions as to the nature of such requirements, and I assurs
you that they will be given the most careful comsideration by
the Commission,

We are also receiving numerous inquiries from dealers
as to how they may lawfully, and with a minimum amount of
expense, interest prospective purchasers in securities and meet
the requirements of the Securities Act,

I have alrsady pointed out that in the case of securi-
ties which were first offered tv the public more than a year ago
the deasler is not required to furnish any specified form of pro-
spectus and is governed only by that provision contained in
Section 12 of the Act which subjects the dealer to the duty of
taking back the security if there have been materisl misrepre-
sentations in connection with its sale. The Commnission mekes
avallable every week a statement of securities in respect of
vhich registration statements have been filed or have become
effective since the last report., This information is reproduced
in various services and is, of course, avallable to any dealer
who deslires to receive it. In the case of securitles which are
listed in such reports as having been offered within the pro-
ceeding year, the dealer is still free to communicate personally
wlth his customers for the purpose of interesting them in any
such security provided that in doing so he does not use any means
or instruments of transportation in interastate come rce or of the
mails. In any such case the dealer must, of course, accompany
the security, when it 1s finslly delivered through the use of the

which 1s a copy of
rnails or interstate commerce, by a prospectus
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the official prospectus filed with the Commission.

If the dealer desires to soliclt or interest his cus~
tomers by correspondence or interstate telephone communications
or by telezgraph, he must keep in mind the broad definition of
the term "proapectus” which is steted by the Act to mean any
proapectus, notice, eircular advertisement, letter, or com-
munication, written or by radlo, which offers any security for
sale. Since the term "sale" is itself defined by the Act very
broadly so as to include any attempt to dispose of a security,
it 18 obviocus that in the case of a non-exempt security sold
within one year any communication which seeks to lnterest the
purchaser in a particular securiiy, and is sent through the
mails, is a prospectus for the purpose of the Act, even though

it would not have been so regzarded prior to the passage of the
Aet. The Act itself contemplates that despite thils requirement
two methods of initeresting customers may properly be open to
dealers. A commmunicatlion is not a prospectus, if prior to or at
the time when it is semnt to & customer, he receives a copy of
the official prospectus. Nor is a notice, advertisement, letter
or communlcation 8 prospectue if it states merely from whom a
written prospectus meeting the requirements of the Aet may be
obtained, and, in additlion, does no more then identirfy the
security, state the price thereof, and stats by whom orders will
be executed. The desler may thus advise his eustomer that he
has a particular security for sale. But the information contalned



in his advice must De limited in the manner in which T have just
deseribed. The dealer may also send to his customer & brief
summary of & securlity stating what seems to the dealer to be its
investment features, if such communication is accompanied by the
offiecial prospectus.

There 18 one type of transaction to which the regis-
tration and prospectus requirements of the Aet do not apply,
even though the security in questlion is one that has been offered
within the past year. That class inecludes: "brokers' trans-
actions, executed upon customers' orders on any exchange or in
the open or counter market, but not the solicitation of such
orders”, You will notiee that this class of exempted trans-
actions includes brokers! transactions executed elther upon the
open or counter market, and, consequently, so far as the broker
in the transsction is comcerned, leaves him free to execute such
orders in any case in which he receives a buyln; order or selling
order from a customer who has not in any way been solicited by
the broker. This exemption, however, has been lnterpreted by the
Commigssion as exteuding only to the brokers  themselves, and,
consequently, it does not afford a msthod for dlstributiom of
securities by issuers, underwriters or persons in control of
issuers.

I should like to call the attention of security dealers
to one other important matter. I have suggested that in any ecase
in whiech a desler is proposing to handle a security he should first
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sscertaln whether the security 1s one as to which 2 registre-
tion statement haes tecome effective furing the oreceding yeer.
If 1t has not, he should then ascertalin whether the sscurity
was originally offered to the vublic pricr to that date or
whether 1t is a sscurity thst has been dlespcged of by the
1ssuer during the past yzar withcut registration. If he
discovers the absence'of registration, he should further in-
qulire from the lssuer ze to the reasons for the fallure to
reglister the security, and should then ascertaln from his
attorney cr frem ths Commissicn whether these facts are such
that the security is an exsmpted security and may lawfully

be dealt in by him even though it 1s not registered. There

are certsin types of securities vwhicl. are clearly svempt

from registraticn, and furthermore, there are certein sscurities
which if issued or sold in varticulsar types of trezssctisnsg are
also exempt. I do not propose to go into the detsile of these
provisions, slthough X shall be gled tc discucs eny particulsr
provision with those who may be interestsd, I should, however,
call sttention to the feet thst numerocus issuers, by meking
offeringa which have been regarded ag non-oublic offerings,
have sought tc avoid the necessity of registrstion. The Act
exempts as a trensacticn those transacticns by en iszuer not
involving any public offering, and the result is that if an

lssuer approaches a very limited numter of offerees, particularly
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where those offerees are members of & particular group, the
transsction may be lawful even though there is no registration
statement in effect. However, if the nunrer of offerees hsas
been subgtsntial, cor if thosge to whom the security hes been
gold in the first inctence have in fact purcﬁased the security
with a view to distribution rather than with a view to invest-
ment (and a resale shortly thereafter 1s rtrong avidence cf an
originel intention to eell), the dealer ie violating the Act
in making sales »f such security. Acecerdingly, the dealer

who handles securities which the issuer hars falled to register
on the ground that the oricinal offering of the securities by
the igsuer d1¢ n~t involve 2 w»uhlic éffering, muct te¥e the
risk thet the originsl cffering mey be found to heve heen non-

public. If the orizinsl trznescticn @1E@ in fact invelve a

. public offering the dealer's transsction, even thourh in good

faith, would sappeer %o be 1n violstion of the Act witr the
result that the nurchas=r of the sscurity from him woul”,

under Sectlon 12 of the Act, hsve £n ghe~lute right to

» require the dealer to take back the security znd return the

murchase price.

The obvious moral is thet in all hut the olearest

of pases reglstretion should he required. The rafussl »f

dsalsrs to participate in subsequent distribution of

Vegcurities g0 igsued would be decisive with the 1sgcuer

- regarding the practical need for registration. 1In fact two

gt v 1A
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recent developments have tended to curb this wholly un-
desirable vractice of nrivate offering. In the firat
place the registration rsquirements haves been made so
reasonable that no fairminded issuer who had nothing to
hide could objeet to registration. In the second nlace
the inherent risk involved in thess private offerincs
'go-called® ias more apperent to corporate officisls than
has been the case héretofore. In 2d4¢ition, I suspect
that there 18 & growing conviction that rezistration like
confession is good for the cormorate soul; dsvelops =
more harmonious relationshin with security holders, snd
is an effectlive ber to the striker.

I might go and telk about the current evile of
beating the gun about dealsrs perticipstion in novel
sehemss to bring bsck the nld days 2f merket distribution,
of the Commission's plans for distinguishing between
Section 9(a)(2) of the Exchange Act outlawing certain

manipulative practices and 9(e){(8) =hich seemg to vermit

- vegging, fixing and stab:lizing subject to regulation bv

~ the Commission and a hoet of other things. But the clock

- and your growing restlessness wvarne me that I must respect

- your hospitality.

I shall conclude with one thought,- a vlea for

Z intelligent selfishness. The Government you must live by

: has seen fit to put important sanctions to a8 limited

) regulation of your business. The administrative agency

TR |

to whose care the enforcement is committed 1g anxious

26.
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that the law be in actlion s realizetion of the Congressional
intent, namely, the protection of investors, not from their
own folly, but from the unfairnese which charscterized cur
yesterdays. Kot cne among you of honor and intelligance cen
belittle the desirability of this legislation. With you

g8 a group and as indivicduals, rects ir large measure the
problem'of achieving for these lars the kind of preeticel
success which will make observance the ncerm of decent conduct
and non-cbservance a sufficlent reason for outlawry. To

the extent that you gentlemen accomplicsn thig great change
you will have eradicsted the mest ingidicus evll of the
securlties business to the advsntege of yourseslves and to

the advantage of the putlic as a whels.





