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SPEECH

Phlllips Brooks House Assoclation
April 5, 1925

For the kilnd remarks of Mr. Frankfurter I am, of course,
most grateful. The only reascn I have for not launching into a
fervent dlscourse on why I hold hlm in semi-idolatry ie because
it would look out of place to start the proceedings on the basis
of a mutual admiration society. However, I am sure that I know
the explanation for the unusual warmth of the introduction, or
at least I suspect it. The thought occurs to me that very likely
¥r. Frankfurter has found out that only yesterday I bought hise
cace book on Administrative Law for $7.50 in cash and this 1is the
recelpt. Mr. Frankfurter is intelligent enough to show his grati-
tude to the only human who ever yurchased his book who didn't have
to.

Since the custom made sclentific by Cicero still holds
its vogue of attempting to render one's audlence benevolent at the
start --- I eshall begin with a story --- a story to lndicate that
life in Washington for all its intensity has a lighter side. The
story 1s a true one and from another angle might appear seml-
tragic to be entitled "The New Deal - Another Great Leveler".

The mall man recently produced from our fan mall a com-
munication signed by Mc-Ginty-- not *iron man" McGinty, but
possibly "ladies' man® McGinty. I attest the followlng to be a

true copy from our files.
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*I will thank you to malil to me the necessary forms upon
which to make application (if required after reading following)
for the privilege of permitting a group of ladies to create a
stock company under laws of Texas.

"It 1t to be a small organization of their own so that
they may in an orderly and lawful manner, assemble thelr funds to
employ an 01l well drilling contractor, to make some small
"stripper wells" in a nearby old oil fleld.

“They expect to issue one share of stock to each lady
that pays $5.00 into the treasury. It will require a total of
$16,000.00 to pay for the making of ten wells on the Lease, so
thelr capital stock will be for that amount.

*A comfortable observation platform will be erected
near the site of operatione so that as many ae a dozen ladles at
a time may be on hand to observe the operations as the welle are
made. A reliable lawyer will guide them in the conduct of their
corporation.

"All necessary information in connection with this matter
wlll be appreciated.

(Ssigned) Chas. F. McGinty"

I was asked to give a title to my remarks and tentatively
suggested, for want of a better one, "A Lawyer's View of One Phase
of the New Deal". That was intended as an anchor to windward and
had not reached the stage of finallty when I left ¥ashington for
& short vacation. Reading the Boston papers last Monday I found

that the pressure on my secretary while 1 was away for an answer
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to ¥r. Ames! letter had been irresistible and so my tentstive

‘title became a binding one. Now I have an aversion for titles
"because they impoese such restrictions of logic and relevance.
"What you say may be valid, authentic, entertaining, witty,
;profound, or flattering, but the audience has constantly in mind

_your title. I thus come here fearing most of all that your

judgnent will be {(bene cantas sed extra coram)- that I have sung
well but outside the chorus.
Before I launch into the particularities of the fleld

I now work in I should 1like to make a few general observatlons.

" Not so many years ago 1 attended simlilar gatherings under the

auspices of Phillips Brooks House and if I bore you, my culpability

. 18 unpardonable, becsuse I and the other students were bored almoset

to extinction by the stirring tales of the insertion of a tricky

" default provision in the South America 6's of 1924 (incidentally
~ the victim of the trick has turned out to be a cancellationist or

, at least a revisionist). Prominent New York lawyers came to us in

those gay 20's. They were the heroes of halcyon time who, thought

f never in a court room, with the touch of ¥idas made one dollar of

value multiply geometrically, their relative standing being measured

f by the size of the army they employed. I recall vividly on at least

; two ocecsslioneg that most of us avoided the tedium and the risk of a

¥

snore by our desire to look wise while the mysteries of outsnaring
the other fellow were being unfolded. For this reason I shall not
attempt to expound the new sclence of interpretation which the

Securities Act of 1933 and the Securities Exchange of 1934 have
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produced. There 18 no plsce here for a technical discussion of
the details of our dally work. 1 hope rather to give here a
brief message of reflectionse about the law in general from an
experience that has embraced several distinct viewpointe culmi-
nating in one phase, and I might add one of the most important
phases of the New Deal.

In September, 1929, while I was here on the faculty I
had the privilege of hearing a most lllustrious graduate of this
school, the late Joseph °. Cotton of the Class of 19C0, former
New York lawyer, and, at the time of his death, Under Secretary of
State. He gave the address in this very room during the ceremonies
attending the opening of the new Langdell Hall. In this talk the
speaker reviewed the history of the school and its important effect
on the recent history of American law. In keeping with the estab-
lished tradition ¥r. Cotton psaid deserving tribute to Dean Found's
great contribution to contemporary Jurlisprudence in his lnsistence
on the view that one should look at the whole fleld of the law, in
particular to find how far the law 80 set up and enforced constitutes
the accepted rule of conduct of the people-- a llving Justice in
the land."

And then he dealt with the significance of this new
Langdell monument with ite breath-taking progortions. He called
it an experiment of great promise and closed with a fervent prayer
that in the stereotyped life that surrounded us, the law schecl
might prove to be a strong and pervasive force for temperate,

consliderate individual opinion.
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Reading the speech anew fortiflies one's conviction
that Mr. Cotton was more than = great lszwxyer. The fundamental
tone igs semi-tragic, even in thoce days of frenzied color of
pre-October '29, Vhat imyrecsed me then impressec me now in
rereading it-- no pomoous glorification of our lady the common
law but rather a reluctant admission that with all the fine
sounding flattery the common law system was woefully weak. Let
me give hls exact thought:

#A SCHOOL OF 1AW RESEARCH

"The other great danger of the experiment (referring
to the ambitione of Harvard Law School for recearch) is
that the research ie to be carried out in 80 large measure
by men with common law training. The danger 1s not that
they will use the common law method-- the agplication of
reason to causes as they arise. The danger 18 that law
teachers are steeped in common law and respecterec of ite
authority. They have grown up in an stmosphere where it
has been customary to solve problems by looking back to
the orderly processee of the English common law. That
tredition has always been extraordinarily potent among
English-speaking lawyers. It does not come from argument
or reasoning, but the lngrained hablt of dally discipline
and of attachment to accepted doctrines of youth. Ken
who gat under Ames and Thayer could never bellieve thzt
maepery of the common law was mastery of a perfection of

human loglic, but the doctrines of the common law did come



to ue as things to be accepted, and they were
accepted by ue., Yet--snd here I speak only for

myself-- my eubreguent experience hse not enabled me

to hold for the sclence of the common law a ressonably

ortiodox respect. There ig esome danger that the

teacher in any school of law research who is at the
eame time teaching the common law will instinctively
g0 through a process of selection and interpretation
of such portions of the common law as seem to him
personally to have a pecullar value. That 1s, he
will be welghing the common law, and rejecting part
of it on the basls of hie own personal experience,
but in that process he will still feel the authority
0f the common law traditions of hie youth and of his
dally work. Perhape I exaggerate the danger in the
work of preparing to change the American common law
reasonably to fit the conditione of modern life.
Obviously tLne learning of the common law will throw
great light., What I am emphasizing at the moment is
that 1t also casts deep shadows. *
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The coumnmon law of torts, based on conceptions of the
conduct of an abstract prudent man (interpreted through the per-
gonalities of Jurors), seemes a poor guide for conduct or re-
sponsibility in a motor-driven age. The common law of contracts
has a real place in mercantile law, but 1t seems a joke in a
standardized age to expect it to govern the status of the tene-
ment dweller via-a-vis his landlord, or the relation of the or-
dinary investor who buys securities blindfold from his banker, or
the status of the factory hand in industry. Who of us thinks
criminal procedure in the United States 1s a wisely planned
gsystem? Any intelligent attempt to remake the law go that it
shall reasonably apply to modern 1ife in a machine age must, it
geems, begin by ecrapping the foundation principles in many
fields of the common law and by the consclous avoidance of those
common law principles which have been greatly affected by in-
dividualistic doctrines of economics.

Perhaps I stress the danger too greatly. Certain
it 1s that in no other law school has the danger been so soon
ascertained, 80 much understood, as in the Harvard Law School.

I would like to add my humble testimony to a thesis
that can never be popular. The automobile brought more litiga-
tion than any phenomenon of modern life. The common law up to
date furnishes no workable solution for this vexing problem. I
speak out of a concentrated experience that I think is broad

enough to make generalization a safe process. The search for
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fault in our gutomobile triale is a moest elusive one. The dis-
proportion between the capaclty of the human eye to see, the
ear to hear and the memory to retain, and the intelligence to
reproduce, and on the other hand the swiftness of the few events
that make the causative factors of & modern collision, upon re-
flection indicate the futility of the common law method of
trial. When sdded to this inhereat difficulty we have the de-
lays from the accident to the trial, 8o characteristic of modern
Jury methods, Justice in a real sense cannot prevail. Add to
that the unfairnees of contributry negligence, particularly
when applied to pedestrians, the inherent difficulty in stan-
dardizing our tests of the prudent man, and in the field of
Tort at least, Mr. Cotton's disrespect can be appreciated. It
has been wittily remarked that there are alwaye three collisions
- the one in which the parties are hur{, the one that is tried
to a jury and the one that appeare in the printed record for
appellate review - all of them different.

Of the commercial field one has ut to regard the
treaendous growth 1n arbitration to appreclate how impotent the
legal technigue has been to meet the needs of our specialized
way of 1living. The perelistence of the old-fashioned Jjury
method, particularly in large cities, accounts in a large way
for this commercial cstracism of the law. MKy experience on
the bench convinces me that the Jjury method for complicated
commercial problems is an unscientific one. The outcome of the

trial, too much of which our rules of evidence make intc a
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battle of wits, may depend upon a hundred and one irrelevancies,
mcet of the time uponm the competing personalities of the advo-
cates. I digscussed this matter with Mr. Justice Brandeis and
wag surprised to find his faith undimmed in the Jury process

for civil causes. He sald that many of the criticiems are re-
ferable to eviles of the system and not to the system itself.

His own wide experienceé made him feel safer before men whose
prejudices tended to upset one another than before a single
Justice behind whose mask might lurk unsuspecting slants of
strong emotion. The law governing the statue of landlord and
tenant, and perforce I speak particularly of the law of this
Commonwealth, though I am certain the same observatlions could

in general be made of the law of other Jurisdictions, contasins
a mass of intellectual rubbish and the explanation is an ob-
vious one. The landlord made law of the beginnings of our
system has retained ite "tough consistency® desplte the cen-
turies of ameliorating statutes which have adopted new analo-
gles, new legal concepta. The underlying conception of the
estate in the land gives a ridiculous tone to the modern problem
of a skyscraper. The feudal lore of Lord Cole's time, I sub-
mit, ought to be of 1little importance in adjusting rent disputes
of a modern urban society. In this branch we pay too high a
price for our devotion to precedent. In lasesachusetts there are
super-logical jJudges. We have certainly turned our backs on the
conmon law in the modern protection afforded the investor -
caveat venditor - must hereafter be the watchword. The Acts

we administer are scintillating examples to prove the inadequacy
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of the common law, The individualistic hard-boiled immorality
of the ancient law logicslly applied couléd sse no reason for ad-
Juating the odds between Harry L. Doherty, Samuel Insull and
the widows and orphuns. The technique of the 0ld law we must
use,- we can't escape it, but a new and different sniritual in-
fluence obtains in the modern leglelation. The law has caught
up with morals. VWhen one speaks about the common law casting
deep shadows I know exactly what is meant in the field of ad-
ministration. When a new problem confronts me invariably I
search for an analogy in the cages I have gtudied out of the
technigue of the common law. 1 feel helpless without some re-
cource to what my legal educators taught me. This is a natural
and understandable coursge of conduct, but when aprlied to the
administration of a complicated set of rules for regulating a
complex modern business, the common law technique soon becomes
a handicap. That human desire to make of the law a perfect
fitting mosaic spells failure when applied to the rule-making
power of a modern administrative agency. In the young men of
the better law schools, I find this defect a constant one. The
business of adminietration, of getting things done, of meking
compromises, of developing the art of Jjudgment--all these qual-
ities are seriously lacking in the mind produced by the case
gystem. Let me not lesve the impression that I wculd scrap the
common law, rather would I have it purged in the light of a

new learning, a different culture, and a novel soclology. I
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would leasen the emphasie perhaps on the technique of decision
but lest you assume from this thet I am & traitor to my profes-
sion, I hesitate to add a note of pralse. It is the common law
which will continue to furnish to our system of Jjucstice many of
its principles. The great expounders of our legal system di-
vined that facts alone sre dead inert things of no value unless
vitalized by fundamental rrinciples. ¥Nuch of the Jjurisprudence
of realism that has been written in the last decade 12 self-
deluding. It 1s not of much value to reduce the field of the
law t0 & series of 1lntereste or claims of human beings that
have conflicted and have been given varying recognition. Un-
leas we realize that after the claims have been identified and
cataloged we are 8till left with cur original problem as to the
fundamentel principles upon whieh will rest the decision of what
claims we will protect and encourage and what claims we will
deny. Jdealism thus remains a necessgary factor in law making,
law interpreting and particularly in law teaching. Its place
in the practice of the law has never been disputed though in
experience 1ts absence has often been a cause for great dismay.
In our work at Washington naturally the moree of the Bar can be
inspected advantageously, not only in retrospect ae¢ one contem-
plates the factors which brought the Commiesion to life, but
&lso currently as the lawyers of America perform in the field of
corporate finsnce. 1In the process cf femiliarizing themselves
witl the intricecies of this new and important department of the
law innumerable lawyers have hsd correspondence and interviews

with the Commiesion and its staff, most of them voluntarily.
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Generalizatinone in thig reavect are danserous but on
the whole the lack of 1dealism of the American Bar or rather
their kind of idealism, I cennot regvect. It isg not my inten-
tion to impute criminality to large numhers in the orofession
(though in some instances this charge could be gustained with
ease). But rather do I condemn becanse of the notorious lack
of soclal consclousness which I behold dailly. Lawyers, it is
true, are timlid, cautious and in many instances such acualities
are their strongest virtues. But thelr great lack 1s their
failure to stimulate idealism in thelr clients. I venture to
state that no shocking abuse of economic force has occurred in
go-called big bueiness without the advising hand of a “repu-
table® lawyer. The great extravagances of the past, the abuses
of stock ontions, bonuses, unreasonable salarieg, tax evasions--
all of then went unchallenged by the lawyer leaders who because
they profess muast bear a large share of the blame.

In the Fordham Law Review for January, Mr. Willias D.
Guthrie of New York aseeks to defend the good name of the Ameri-
can Bar from whet he terms the unjustifiable criticism of Mr.
Justice Harlan 3tone in the November number of the current vol-
ume of the Harvard Law Review., I recommend a consideration of
these two articles, confident that slight study will demonstrate
that Mr. Guthrie's answer is quite inadeduate. The kernel of

the defense 18 contained in thes following narsgraph;
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"No one, unfortunately, can read kr. Justice Jtone's
address without the impression thet he hes come to believe thet
the profession in the United States hes of recent yesrs greatly
deteriorated, and fallen morally snd intellectually to a low
and deploreble stete. He repeatedly speaks of lawyers as doing
'so 1little' in public service, when the fact, everywhere evident,
ouzht in falrness and justice to have been recognized that they
heve been 4doing and are doin- &s much a8, iIf not more than, any
other class or group in the country, &s shown by their activities,
services, ani prominence in every branch of public or cheritable
end welfare service, national or state, whether in the -resent
period of emergency, the New Deal, or othervwise, and frequently,
too, &t the sacrifice of that kind of professionel success that
is measured only by dollar incomes. As matter of fact, the
large law offices, which he comnares to factories, are comnare-
tively few, ani they include & small frection of the nrofession;
they are to be found only in the larger citles; most of them
vpractice eccording to the best and highest standerds of »ro-
fessional ethies end 'scrupulous fidelity,' and very few of
these offices cen feirly or properly be stigmetized as & 'new
tyve of fectory,' end their members ousht not to be disparaged
as proprietors or gencral menagers of factories, or as mass
producers.”

It is, of course, difficult to demonstrate mathematic-~

elly the affirmative or the negetive of 2 nronosition dealing
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with the ethical c¢ondition of a group of lawyers. Very early
in the controversy the combatants are reduced to the state of
seying "You're another". But I honestly think that the nstlionsl
leaders of the Rar have shown & woeful lack of symvnathy for the
perils of the neonle in soclety even thouch conious tears are
shed for institutions and sbstractions. 3y =nd large, the honor
of the ‘merican Bar in the Xew “eal hes not been caved br our
leaders - there 1is, in many instences, en undcerstanisble selfish-
ness which lies behind the refusel of prominent lawyers to becone
nart of their time. The bsld fact is thet in rost csses the
services hes been rendered by the youth of the Bar, end a grand
insviring thought it is to contemnlste thet so msnv young men
ere learning the difficult sct of ~overmment. Oh, I wish we hed
enouch money to teke most of you to ‘sshington for your "irst
view of the law in action - not that practice is necessarily a
sordid sffsir.

I much prefer the ringing truth of ¥Er. Justice Stone -

*THE PUBLIC IKFLUEHCE OF THE BAR

"4e cannot brush aside this lay dissetisfaction with
lewyers with the comforting essurence thet it is nothine
nore then the chronic Zistrust of the lawyer cless vhich
the literasture of every age has nortrayed. It is, I fear,
the expression of & belief too genersl end too firmly held

for us to shut our eyes to it. Une mirsht cite meny examnles
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but it suffices that in the struggle, unique in our
history, to determine whether the gient economic forces
which our industrisl end finasnciel world have creeted

shall be brought unaer some lerger messure of control

and, if so, vhat legal devices can &nd shoulé be selected
to accomplish that end, it is & metter of nublic comment
that the vraecticing lswyer hes been but & minor rnartici-
pant, It 1s unnecessary, and it would be unbecoming for
me to express &ny orinion upon the merits of thet contro-
versy or the methods of its solution. It is enoush for
present purposes that in one of the rost criticel neriods
of our history, vwhen & mejor public vproblem is the choice
of remedies for our econoric ills &nd the mutusl sdiust-
ment and reconciliation of those remedies with legal
doctrine, the practicing Ber of the netion has not etteined
its sccustomed place of reco:nized leadershiv. Unleas in
this time of self-searching we are to abandon the lawyer's
hebit of facing the remlities of the world in which we

live and rest content to dwell on the hanpier recollections
of another dey, we cannot avold askling ourselves how our
past, and the ideals wvhich claim our attachment, are to be
reconeciled with the disquieting circumstances of our oresent;
or whether the donor ol this beneficient gift for the »ublic

good was mistaeken in his judgment that we may look to the
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legal profession more than to other groups in our society
for future nublic leadership.

Me ¢« ¢« »« » 1 heve no thoughkt thet men ere mede nmorsl
by the mere formulation of rules of conduct, nc metter hovw
solexnly bar esscociations msy nronounce them, or thet they
ey be rede good by mere exhortetion. UFut ren serve cesuses
becsuse of their devotion to them. The zeel of the student
for proficiency in the lsw, like that of his elder brother
at the Zar, cones from & higher source then selfishness.

It is devotion to his concertion of & useful &rd vorthy
institution. 5ut thet conception is & distorted one if

it enviseges only the cultivation of skill without thought
of how end to whet end it is to be used, end the question
whet the lew schools have oone end cen do to meke thst
¢oncention truer is one to be nonderedc and to be answered.
It is not beyond the nower of institutions which have so
successfully maestered the art of penetreting ell the intri-
cacies of legal doctrine to impert & truer understending
of the functions of those who are to be its servants. Thet
understanding will come, not from pletitudinous exhortstion,
but from knowledge of the conegeguences of the f:ilure of @
profession to bear its socisl responsibilities, and vwhset

it is doing and may do to meet them. ..."
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But here I am talking for twenty minutes and still
off my subject. There 1s no noint in reviewings the history
of the legislstion creatinz the Commission. Terhsps I hed
better start by announcing ny feith in it. Tegardless of whst
hapoens to the Kew Desl agenclies the slphaebets that seem to
be elways in the soun in Lepublicen editoriais, I believe the
Jormission will live snd grow, beceuse its existence 1s due
to 8 elemor that hss been growing for years, because even to
the most straight-leced states righter the problem of society
erising out of the securitices business required "edersl suner-
vision. The Securities -ct 1s sfter all nothines but a Federal
3lue Sky law, After elght r~onths' exnerience, my only wonder
is that the date of enactment cshould be so long delayed. 1In
the difficult mixed cuestion of lew and molicy underlyinc
problems of Federal jurisdiction, I suppnose rouchly the funds-
mental test hes become one of capacity of the states to cope
with 8 ziven sociel evil. On this score the '33 ict finds
overwhelming vindicetion. Assuming the most capable state
enforcing agencies of uncguestionable integrity, larger scale
interstate freauds will nevertheless flourish. The neasure of
success which has rreeted our first efforts ternts me to predict
with confidence the ultimate effective control over this form
of swindling. TIts totsl abolition I recognize &s an imnossibi-

1ity, but I am not eonscious of any visionery symptoms when I
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state that the huge scale crooked promotions will soon be
lergely a matter of history. 1 4o not wish to avnpear too
premature in an sppraisal of the results of this new systern,
particularly in the light ol the refusal of :stete snd Federal
Juries to conviet some notorious mslefactors in the face of
overwhelming evidence of cullt. Sut the powers of the Jomnis-
sion for the svotlicht of oublicity, for n»reventive meesures,
for integrating the activities of state ezeancies, for utilizing
the numerous unofficiel grouns engaged in anti-freud work, the
opvportunities for control of the fecilities of interstate
commerce plus the zctual exmerience of the Jormission in closin-
the shops ol those nirates at great financiel loss to the fraudu-
lent prozocter gll corbine to explsin my epperently boastful
appraisal of the Commission's enti-fraud ectivities. Tusiness,
finence, the bar and rolitical leaders mey differ as to specifie
nrovisions of the Lecurities .ct but they cennot 3deny the need
for it.

One must also consider the Zecurities ..ct of 1633 in
its erffect on securities whieh egre not usu=lly clascsified es
fraudulent. It is frow the _:roun representstive of the so-cslled
biz cusiness that wmost of the articulate criticism of the .t
anid 1ts sdministration hes come. Eut the record of the neec of
disclosure is unanswersble. The most common comnlaint of the
lerge investor advisory services nrior to the Lct was the

difficulty, frequsently the impossibility of securing edecuete



~19-

information fror the officers snd directors of »udbliclv ovned
corporations. It is not herd to reconstruct the :ianoleonic
temnerament of meny of these officimle, but it is 3ifficult

to understand. Only laest week & stockholder of intellizence
and stending in the community had the temerity to incuire ot

a stockholders' meeting sbout the selaries of certain of tre
officers of a famed cornoration vhich hed filed 2 -etition in
cenkruntey. Eis reocuest wes denied--was deemed irrelevant by
the nresiding officer, 8 president of one of our ~reet universi-
ties. He wes told he vwould get it in time, but not in thet
nink slip menne. It is nuzzlin- to contemnlete that the com~on
law concept of the relationshin of & director or sn officer to
the cormorstion should by ballyhoo end gall evolve into the
status of master end serf with the owner as the =erf, Very
often a2 s~irited criticism ageinst so-cslled regirentation is
merely & cover for & reluctence to disclose sn extortionste
salsry in a losinz year. In one recent case s re~istretion
stetement was prenared but the issue wss disnosed of »rivetely
without filin. when our Commission refused to rer~it &n
uncollectible officer's note to be cerried as ¢ crsh item.

In this field of big business finance, the out s#rd out
freuds were not so common, the unfeirnecs, the overreeching-, the
slipvery dealing were ell too frequent. The civil liebility is
the senction which gsurrentees the successful ettainments of the

statutory ends. tuch hes been written about amendin~ the ct
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in this regard, too much I dere s&y beceuse out of it &ll hss
grown & fear of direful consequence for even mistekes in grammer.
~ctually the common law liability was more severe but more
difficult of enforcement. "hen the ..¢ct has become the subject

of court review eand when its status is &s secure es that of the
Compenies iLct and when the chance of esrmendins has gesne aft & gle,
no business man will be any more disturbed by these lisbility
sections than by the larceny statute of his stste.

There 1s, however, one Intesnvible source of value the
Act has, which cannot be underestimated. Ry our rules end
re-ulations and forms we are in e position to set the pace for
corporate disclosure, and ultimstely for corvorzte ethics in
relation to stoccholders, compnetitors and the publiec. The
grumbling is understandable but gradually throuch the gentle,
painlsess process of education the Commission will make comnlete
disclosure a cormonplace ena the investor then can have no one
to blame but himself,

The Securities Zxchange act of 1934 is & more techniecsl
statute. Its importance todey is rather minimized by the
depressed condition of the organized exchenzes. It is, however,
e necessary adjunct to the '33 Act &nd in general has been
accepted as an inevitable step in governmental intervention.

“ere too, the Act is no sudden decree to meet an emergency. Tt
is true thet the Pecora investigation gave it impetus and I might

add meny of 1its details, but for years there had been a constant
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demand thet the -'ederal Covernment use its powers to control
this complicated phenomenon in the oublic interest. Time will
not percit my discussin~. the deteils of this extrsordinsry
plece of legislation.

The two stetutes differ sherpnly in the smount of
oower which has been delegeted to the Commission. The Zecuri-
ties Act of 1923 was intended to be Commission-prcof snd comvera-
tively little was left to the Jucdgment of the Commission through
rules and reguletions. The Cecurities zxchenge sAct of 1934 on
the contrary represents one of the most interesting instances
of generous delegation. The reasons ere obvious, The later
set deals with s more technical field where chasnpges in tradinc
methods might eesily nullify Commission control. It would be
imrossible for a Congress no matter how gifted it might be to
spell out in advance a nrovision of law for even the more im-
portant problems which deminded reculation. In the 1974 set the
phrase "as the Commission by rules and reguletions mey nrovide”
occurs almost & hundred times. This should not shock you beceuse
without suech delegation the law would be entirely inedecuate to
meet the evils Congress sought to remedy. 4s g metter of fact
our task would be easier and the work of the Commission more
valueble if there hed been greeter elasticity in the first Act.

Desplte the witticism of the syniicated columnists
there 1s still great attention ané resvect peid to the risrs of

constitutionsl review of administrative statutes. :hen all of



-2

you heve come to the great throne of T. R. Powell and he hes
dismissed you, some to the torture of a second try, you will
realize that in e great conspirscy agsinst truth you have been
led to belleve thet there was such a thing &s constitutiorsl
law--Ch yes, there ere unconstitutional statutes but it is not
lcw that mede them ..et that way. It is people. e already
have time &s our elly &nd a2 number of other facts such a&s Lhe
acquiescence of our orincipal opponent, the lL,ew York stock
Yxchenge, incldentally there are & few helnful cases in the
books, and of course, I shouldn't leave out the most importent
of &sll, we have & :00d Commission-- 8ll of these combine to
meke our constitutional horoscone very favoresble.

If you gentlemen were stoeckbrokers, derlers or
accountants, or prospective issuers or underwriters, I would
be greatly temnted to indulge in & litany of reesssurences, even
though 1 erpreciate the risks of repeated reiteretion. Tecsuse
you are lewyers, or guesi-lawyers, and for thet reeson highly
skeptical of oral testimony, not under oath, particulasrly if
not made on the personal knowledge of the declerent, I reluc-
tantly pess thet part of my remarks which sevor of & campaign.
The Zommission and its staff know well that the only test is
performence not promise; that unless the Commission's efforts
command the respect of right thinking men, its »nublic reletions’
side, however, showy, will not meet the anprovel of business and

the professions. To teke this job I left the nleasant and



-23-

interesting atmosvhere of a court and while ny oresent pace

is swifter and the hours nuch longer and the vrecedents rore
unsubstantiel, I am very hevnpy in the Xnovledse that the “om-
rissioners bring to thelr task unusuel ebility, tect and
feirness. .e would like to have thc time for formel plead-
ings, that would clerify the issues for srguments, eand briefs
that vould eld us in our decisions. Zut edministretion can't
afford to heve & very old celender. These cerenonies, we have
hed to dispense with, in order that the lew be mede an effi-
cient instrumentelity. 3ut the essentiels of judiciel »nro-
cedure the Commission strives to sttzin. .« fair hearins to
those who might be effected, en intellizent understending of
the problem and & decision solely on the merits--These I am
sure are present end they are the suarantees that the Cormmission

will long endure.



