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It grves me very great ?leasure to.be here. Partly I am pleased with
the honor of ?eing in,vited to jo.i:n_1.n-t he 'proceedings .o.fso fllustrlous a
group of lawye~s, ~h~ are working so effectively to revive the social con-
science of their profession, and ~o bT~ng the organized bar of the country
into touch with modern ~i£e. But I ~n ~lso pleased for a mor~ specific
reason--and that 'is, that ¥our Committee has been kind enough to permit
me to take 'up and comment. upon the so-called "Administrative Law Bill". .
proposed by the House of Delegates of the American Bar Association and
re'cently intr~duceci into the Sen ate as S..915. My pleasure in this is
particularly pointed by the recent newspaper report o'f an interview granted
by Colonel O.'R. McGuire, chairman of the American Bar Association'S ad-
minist~~tive law co~ittee, in ~hich Colonel McGuire is quoted as having
said .that the Gui ld wa.. unable to induce "any responsible official of the
government" t.o atta~k this bill at its recent administrative law conference
in Washington. I do not knQw how far Colonel McGuire will concede me re-
sponsibility;' put at least I am a government official, and I certainly
propose to do my best to remedy the defic-iency so far as this conference
in .ChLcagc is concerned. To pr-event, ally possib,ility of misunderstanding
of just'what I, as a government official,--whether responsible or irre-
sponsible--think about this bill, I want to get one thing clear at the
begi~ninB: I propose to attack the,bill."I think it is an extremely
dangerous bill. In part I think it is incomprehensible. So far as it
can be understood, a good deal of it is unworkable. And so far as it
would work at all, it not only would quite effectively paralyze the work
of administrative a~encies, but would do irremediable damage to the long-
suffering public whom it is the professed aim of the bill to protect. It
is a radical bill, in the worst sense of the word.

In s8¥ing this, I do not want in any way to be taken as attacking the
integrity or the social good will of the framers and proponents of this
bill. I believe the bill to have been prepared in a sincere and patriotic
effort to cope wlth some of the more vexing problems which have arisen out
of the rapid modern dev~lopment of the ad~inistrative process. But legis-
lation takes more than sincerity and patriotism; it takes understanding,
intelligent analysis, and a sensitive awareness to the social and economic
life with which it is to' deal. ~his bill is an attempt to reguiate the
works of a wrist-watch'by using a mattock.

Even at its present stage of,infancy, this.bill has a rather lurid
history. In its first incarnation it contained the amazing requirement
that within one year from enactment--or within one year from the enactment
of any new statute conferring new powers--every agency of the government
should "for the purpose of filling in the details of the statute,f! after
notice and -hearLng , issue general r-egu Lat.Lons and rules "to implement"
every statute under which such agency operates that affects "the rights
of persons or property." T~is was a simple provision, readable, easy to
understand. What it meant was clear: that by legislative enactment, all
administrators, all agencies of the govern~ent, should be perfectl~ en-
dowed with immediate good sense, wisdom, and infallibility. Away with
time-consuming efforts to understand the intricacies of modern business
and finance. This nonsense of thought, analysis, research, of painstaking
consultation with experts and of conscientious reexamination of first
principles in the light of experience, is nothing but a dangerous im-
portation from red Russia. It must be sent back where it came from as
qUickly as possible.

This was a perfect law. It solved all problems.
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Unfortunately, this bi~l'ran into reverses.' InsenSi~ive ,pe~ple com-
plained that ail pro~ress could not be condensed into ,a year. ,Adminis-
trators, and even bureaucrats, seltishl~ protested that it' was unfair to
deprive them of the same chance to think about their own decisions, and
to co~rect their own errors, that lawyers and legislators usually re-
serve'to themselves.' The. bill wa~ attacked witb rather heavy artillery,
and it retreated to cover. It even lost its birth certifica~e, and,had
some difficulty in explaining how it ever came to be born. 'It disappea~ed
into the l~mbo of recommitment. '

What we are dealing with now, is a new, shiny, stream-lined bill.
I don't know whether it is the child, the reincarnation, or the ghost of
the old bill. But at least it has a family resemblance to the old bill.'
It may be inheritance, or it may be environment, but the bill still sticks
to the safe, con~ervative idea that administrative rule-making should be
a process so far as ~ossible divorced from thought. The theory seems to
be that rule-making is a bad thing, ano that it should be gotten over with
as quickly as possible.

To look at it seriously for a moment, what the bill says is that:

~Rules under all statutes hereafter enacted, shall be
issued as herein provided within ninety days af~er the
date same become law subject to the adoption thereafter
of further rules or amendment of rules, or rescission
of rules from time to time as provided in this Act."

I am not at all sure I was right when I said that the ne~ bill, in
this partiCUlar respect, bore a family resemblance to "the old ,one. The
old one' came out clearly and said: ."AdMinistrative agencies, think
quick, and get your rules down in writing right away, or forever after
hold your peace." This was a little silly, but at least you could under-
stand what it was driving at. But what does this one ~ay? lt says:
"Administrative agencies, think quick, and get your rules down in writing
in ninety days, or else, if you prefer, get them down in writing whenever
you feel that you have enough grasp of the SUbject matter so that you can
really write an intelligent rUle that will meet the problem that it is
supposed to be dealing with." In the name of"all that is clear and
sensible and straightforward in legislative draftsmanship, what is this
provision supposed to mean? It is an improvement over the one-year
freezing that the first draft called for, but--unless it has a catch in
it that I have been completely unable to detect--that is only because
it has no meaning at all. The best reason I can think up for it is that
it is designed to persuade the reader that the old one-year ~rovision
has not been junked altogether. If so, it is the kind of thlng which
couldn't be put into a prospectus filed With the Securities and Exchange
Commission without being pretty promptly subjected to stop order
proceedings.
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Now, so far I have been talking mo~tly about what ,the bill doesn't do.
The most important thing, however, is what it does do. It has, in its present
fors!!,three main purposes:

(1) To provide for notice and pUblic hearin6 and other safeeuards
against procedural improvidence in the adoption of administrative
rUles, regulations and orders.

(2) To provide r'or immediate jUdicial review of the validity of
~dministrative rules and regulations.

(3) To provide for a more pervasive form of jUdicial review of
t h e validity of admini strati ve orders and findings of fact.

_.1.: "-" These purposes may perhaps be found synthe5ized in Colonel McGuire's
,~S1ta~~m~nt:

. ;'

"Our people are very definitely not going to trust administrative
pfficials and tribunals with the power and jurisdiction to determine
whether their acts are in accordance with the statut.es and the con-
st.itution or whether they have dealt in good faith with toe citlzen.
That is a function of the courts and we intend to see that the courts
are given the jurisdiction to discharge tnat function."

If I may be permitted the sacrilege of analy~ing a general principle, I
should like t.o take the main provisions of the bill separately, and find out
just how they operate in the world of facts.

Let me take first th~ provisions ot' Sect.ion 1. which is entitled
"Lmp Leraen t Ln g Administ.rative Rules". This is the section d evo t.ed to the first
of the main purposes of the bill -- that of providing self-regulatory safe-
guards ~gainst prQcedural improvidence in the adoption of administrative rules
and reg~lations. The first of these safeguards is the r-equ i r-emen t, of "pub-.
lication of notice and pub l.tc hearing" before the adoption, amendment, or modi-
fic~tion of any rule except those relating to hearing pro~edure.'

I suppose that tne 'theory behind this requirement of notice and pu ol.Lc
hearing is that the pu~lic should have a chanCe to take a crack at a p,rqposed
rule before it is ~dopted, or a chance to express its affection for an est~b-
lished rule before it is repealed. I concur heart.ily in this the0ry. It is a
theory dictated not only by fairness, but by administrative common sense. An
agency wQich persisted in adoptiniS rules and regulations of general pUblic ef-
fect without taking advantage of the aavice and experience of the informed
me~bers of t!le public that the rules are to effect wouldn't last very long.
It and its rules would be swept away in a wave of popular indignation. None
of us are in favor of Star Ch~~ber proceedings.

Sut this bill, in this respect as in so many others, senses the problem
without seein~ it. It recognizes that an administrator who a.ssumed to regu-
late the busi:ness and affairs of others without adequat ely informing himself



on t h a t  bus iness  and t hose  a f f a i r s  would be a bad admin i s t r a t a r .  And i t  t r i e s  
t o  make him a good one by t h e  s i d p l e  expedient  of r e q u i r i n g  pubdic n o t i c e  and I 

hearing.  

I am not  t r y i n g  t o  say t h a t  p u b l i c  hea r ings  on propoped r e g u l a t i o n s  a r e  
n e c e s s a r i l y  unsound o r  unwise. Obviously,  under some c i rcumstances  t h e y  can 
be ve ry  v a l u a b l e  i n  provid ing  a  f o r m  f o r  t h e  a i r i n g  o f  d ivergent  views as  t o  
aims and po l i cy .  But I saying t h a t  a b i l l  c a s t  around t h e  p r i n c i p l e  of  
p u b l i c  hea r ings  an proposed a d m i n i s t r a t i v e  r e g u l a t i o n s  i s  something l e s s  than 
t h e  keystone o f  modern l i b e r t y  which i t s  au thors  appear t o  t h i n k  it.  

A d a i n i s t r a t i v e  rule-making power has  grown up with t h e  growing complex- 
i t i e s  and v a r i a t i o n s  of modern c i v i l i z a t i o n .  I t  is de l ega t ed  by l e g i s l a t u r e s  
t o  expe r t s ,  o r  people  who a r e  supposed t o  be expe r t s .  Any l e g i s l a t i o n  regard- 
i ng  i t  must s t a r t  from t h e  premise t h a t  a d m i n i s t r a t o r s  a r e  e x p e r t s  - otherwise  
t h e  hones t  t h i n g  t o  do would b e  t o  abo l i sh  t h e  a d m i n i s t r a t o r s ,  o r  r e p l a c e  them, 
These e x p e r t s  a r e  given t h e  duty o f  impiementing, o f  f i l l i n g  i n  t h e  d e t a i l s  of,  
s t a t u t e s  i n  a r e a s  where t h e  l i m i t  a t  i ons  o f  l e g i s l a t i v e  procedure p rec lude  
adequate f l e x i b i l i t y ,  o r  where t h e  problems invo lve  expe r t  knowledge o f  a  
c h a r a c t e r  which l e g i s l a t o r s  have n e i t h e r .  t h e  t ime  nor  t h e  d e s i r e  t o  acquire .  
An i n t e l l i g e n t  and r e s p o n s i b l e  expe r t  who i s  Given t h i s  j o b  o f  implementing a  
complex s t a t u t e ,  of making i t  work, w i l l ,  a t  l e a s t  t o  t h e  l i m i t  o f  h i s  own 
i n t e l l i g e n c e ,  s t udy  and c o n s u l t ,  observe and d i g e s t ,  t h e  views o f  everyone 
he  t h i n k s  can throw l i g h t  o f  any va lue  on h i s  problem. I f  he doesn ' t ,  he w i l l  
soon s t o p  being an a d m i n i s t r a t o r ,  But whether he does o r  doesn ' t ,  t h e  po in t  
I want t o  make i$ t h a t  by r e q u i r i n g  h i m  t o  ho ld  p u b l i c  h e a r i n g s  be fo re  he can e) 
make a  dec i s ion  of  any k ind ,  you a r e n ' t  making him m y  wiser ,  b e t t e r ,  o r  more 
honest .  You a r e  j u s t  p u t t i n g  a  gaudy s u i t  ~f c l o t h e s  on h i m  and pre tending  
t h a t  t h e t  i s  what makes him b rea the  and th ink  and l i v e .  

Maybe t h i s  sounds l i k e  no th ing  more than f l i p p a n t  denuncia t ion .  But 
s e r i o u s l y ,  t h e  p r e p a r a t i o n  o f  a d m i n i s t r a t i v e  r u l e s  and r e g u l a t i o n s  i s  a  problem 
f o r  expe r t s .  I n  t h e  ca se  o f  t h e  S e c u r i t i e s  and Exchange Commission, every 
r e g u l a t i o n  of  s u b s t a n t i a l  importance evolves  from obse rva t ion ,  r e sea rch ,  and 

t 
c o n s u l t a t i o n  with o u t s i d e  e x p e r t s ,  and i n  many i n s t a n c e s  from a n a l y s i s  of 
thousands o f  answers to .  ques t i onna i r e s .  Major r e g u l a t i o n s ,  even a t ' t e r  t h i s  
p roces s  'of s e l e c t i v e  d r a f t i n g  has  been completed, a r e  submit ted f o r  c r i t i c a l  
comment t o  informed and r e p r e s e n t a t i v e  groups throughout  t h e  country,  and o f t en  
enough r ev i sed ,  modified, o r  even abandoned i n  response  t o  such c r i t i c i s m .  
Af te r  such a  process ,  t h e  a d d i t i o n  o f  a  p u b l i c  hea r ing  would be mere.;y 
pe r func to ry ,  o r  e l s e  a t e d  i o u . ~ ,  e n d l e s s  d u p l i c a t i o n  o f  p r i o r  e f f o r t .  
And i f '  such c a r e  had n o t  been used, i f  t h e  Conmission were s o  b l i n d  t o  i t s  
r e s p o n s i b i l i t i e s  as t o  d r a f t  r u l e s  without  p r i o r  s t udy  and expe r t  a n a l y s i s ,  t h e  
p u b l i c  bea r ing  would be no p u b l i c  p r o t e c t i o n ,  bu t  a  d i shones t  ge s tu re .  

And then  th ink  of  t h e  delay.  Important  r e g u l a t o r y  measures should 
doub t l e s s  be taken slowly altd c a r e f u l l y ,  and a  s t anda rd  cool ing  pe r iod  may be 
a  wise th ing .  But t h i s  requiremexit a p p l i e s  no t  merely t o  new r u l e s ,  but 
to' t h e  amendment and r epea l  of o l d  ones. Even t h e  b e s t  a d m i n i s t r a t o r  
may make mistakes,  o r  may f i n d  t h a t  exper ience  demonstrates  t h e  need f o r  

I 
a  prompt change of f r o n t  i n  o r d e r  t o  avoid unforeseen  p u b l i c  hardsh ip .  
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This bill re=luires that an administrator hold a public he~rinlS before cor-
recting hts own patent errors.

And finally, you will note that the bill has no reluirement that the
administrator be bound, or even ~uided, by the preponderance of testimony
taken at the hearlng. In this at least it is souLd; it does not try to "
delegate the job of expert rUle-makin~ to a jury of wayfarers, to a majority
vote of those who by chance may nave been attracted to the hearing. It
recognizes. perhaps, that the testimony at such a hear~ng may well oe one-
sided and based on Special interest that organized groups well able
to take care: of themselves and unnee d f'uI of adnlinistrative protection will
in all likelihood be the only ones able to afford the luxury of an advocate
of their interests. Even well-inforn.cd and expert testimony may be disre-
garded. for prominent and intellil::entmen may be found on each side of al-
most every ~uestion of modern indus~ri~l, soc~al and economic life. But in
recogniZing this, why could not ~he framers of the bill recognize more
that as a method for aCluiring the knowledge and understanding necessary to
the o.ulk of modern administrative rule-IT,aking,the public hearing the
field day for legal orators anxious to rr~ke an impression upon valuable
clients is about the most cumbersol~e and unreliaole device that could have
been selected.

If neither the ability and integrity of administrators, nor the pres-
sure of pUblic resentment, will protect the public against arbitrary or un-
fair administrative action, it is futile to seek reiuge in the device of
adVisory public hearings.

That is enough for the public hearing aspect of Bection 1 of the bill.
But before 1 leave that section I mi~ht ment~on ~riefly another curious as-
pect of it the prOVision that rules "shall be pUblished in the Federal
Register within ten days (Sundays ana national holidays excluded) after the
date of their approval by the head of the agency or the indep~ndent agency
concerned, and shall not become t::ffuct~veuntil such pUblication ••• "
Why must they be pUblishe1 within ten days after adoption, when they don't
oecome effective until pUblication anywny? The only effect I can see to
this provision is to make it possible to have a rule thrown out by the court
if a person could. prove that the rUle was approved more than ten days be-
iore pubolicaticn, even though the de Lay had been nobody's business but the
agency's. Xaybe the bill me:;l.Iltto say that the rule should not become
effective until ten days after publication. out it doesn't S3Y that. It
goes on to provide for exceptions in cases of puLlic emergency which must
oe n sta ted in the rule approved by the President". As a ma tt.er of fact,
there is nothing to prevent ~ny rul~ being puolished the same day it is
approved and thereoy become effective without warning a practice that
would raise at r-enuous otjeetions from the framers of the bill themselves
if they stopped to think about it. The 5.E.C .• and I think most commis-
sions and agencies. use their best efforts to"have a new rule released for
pUblication a reasonable time .be f'o r-e it is to become effective. Nothing
like that is re quLr-ed 0:" this bill. Incidentally. pUblication in the
Federal Register is already r-e quLred by the Federal Register Act before
~eneral regulations may be binding upon people Without actual notice of
them.

-
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This is just a question of draftsmanship. But a ffioreserious danger to
efficient administration is presented ~y tne prov.ision of Section 1 that
"any person affected by an administrative rule in force on the date of the ap-
proval of this Act" may petition the head of the agency and compel him to hold
a pUblic hearing to determine whe~her the rule s1.ould be kept, changed, or
thrown away. I will leave it to you to det.eruiine,.if you can, who is and who
is not "affected by" a rule. I will also leave it to you to jUdge whe t he r-
this provision would not be the opening gun for a crack-pots' field da~. And
yet this measure is entitled "A bill to provide for a more expeditluuS settle-
1Itent of disputes »n nh the United States, and for other purposes. II

Leaving Section 1 for a moment, let us look at Section 3. This section
prov.ides for intra-a~ency uoards to be created by the neads of Departments and
"independent establishments" (as distinguished from "ooards. COITllllissioI1s,
authorities and otner organizations" whicn are denominated "independent
agencies"). These intra-agency boards are each to be composed of three em-
ployees of the Department or est.abLfsnmen t , one of whom must be a lawyer., to
act as chairman. Tne function of such boards is to hear any kind of Case
brought by any person wno is a~grieved by a "decision, act or failure to
act" by any officer or employee of ~he Depart.ment or establishment. Tney then
make findings of fact and a decision or order, all of wh Lcn are subject to re-
view by the head of the Department or est3Llishment or nis appointee. A
similar procedure is provided for "independent. a~encies" (meaning commissions
like the S.E.C.), except tHat a "ri"l exaniner is used instead of board,
and a hearing on review must oe ~iven, upon demand, before the Commission or
any three of its members.

Tne ~reat dilemma arisinu out of this section uecomes apparent when you
try to fi~ure out just what kinds 01 cases are within tLe jurisdiction of
such a board, or a trial examiner, as the case ma.>'oe. LEt's
look at t ne ph r asecLogy in mer-e de t.ai L, 7he iIlLra-agency
boards, under Section 31b) take cases brought by "aliY person ••• aggrieved
by a decision, act or failure to act. (wilicl.shall include any regulatory
order) by any eff icer or enp Loye e of any agency "Tne t.rial examiner.
under Section 3( e), hear's cases where "any matter arises out of the activities
of any independent agency".

Can it be that if t~e Secretary of War iSSUES a regulatory order in peace
time, his order is taken up for'consideration before tHree employees of the
War Departmen~ (in effect an appeal in reverse gear), oy a person aggrieved,
and from there back to the SecreLarJ of War for final di~position? Does this
section really mean tha~ tais procedure must oe followed in any case of an
act or failure to act, by any officer or any of t.ne thousands of employees of
any Department or agency affected by ~nE b~ll? That is its literal meaning.
Dean Landis has pointed out that thi.s procedure could probably_be called into
operation by any person dismissed from such an establishment as the Civilian
Conservation Corps. I wou Ld add the W?A, the Securities and Exchange Commis-
sion, and any other establishment or de par-t.ment , board or eomn.•ission not ex-
pressly exempt under Section 6(b). Certainly this seems to follow from Sec-
tion alb) itself, wnich carefully provides that the Act shall not apply in

-
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any cases where the ag~rieved par-t-y "nas failed 1.0 rece s ve apP.olllJ,me1.t or
employmellt by ~ny agency or i~dependent agency". Fortunately we can turn

,

down inc~mpetent job-hunters with impunity,: but if we fire a man for drunk-
enne~s,' it'Dieans'a~l the trimmings, setting the boards and trial examiners
and heads" of agenc Le s to work, pub Lic ne ar-Lng s , and ev en an appeal to the
Court of Appeals for the District of Columoia under Section 4.

I decline tO,speculate o~ the innu~er.ble othe~ types of grievances "that
would set this machinery in motion. As to this I c~n only leave you with tne
s~aggering realization that tnis procedure'by the terms of tne bill itself
applies to any, act 91' ann s s c on t o act by any emp Loy ee of any De par-t.merrt , and
any "~attern w~ich "a~ises" ~~t of tee activities of ahY independent agency.

Now le"t us take anotper provlSlon Section 2, wnich provides for a re-
view of. administrative rules uy t.ue Court of Appeals for ti.e District of
Co Lumb La , This review is to oe secured uy fil'in~ a petition witltin tHirty
days after adoption of t.ue rules, tuat Ls , in tl.e ordinary case, before any
attempt to enforce tilem would 'itav€:been made. Tois review apparently can be
had uy anyone at all; the bill does ~ot even limit it to persons affected by
tile rule.

Surely all rie;llt-thirucin!iLawye rs and administrators will liesnocked by
tHis section, not at its reactionarJ cnaracter but at, its radicalism be-
cause it involves an insupportable departure f rom the established framework
of our Government. Surely we cannot f'or get, t ne Lr.s Ls t.enc e of official repre-
sentatives of tne American Bar Asso~iati~n a~d of'the members of the comm~ttee
which drafted this very Dill that the doctrine of separation of powers .is in-
herent in the American system of I:;overmrtent. W~ must remember tne statement
of the committee in its report that ~"t is "our conviction tHat bot!! practically
and.constitutionally tne Legislative, Executive, and Judicial oranches of our
government nave certain duties to per f or-m and t nat, none of these br-anche s
may assume,' or be given, tne dut~es and powers of the others so long as our
p~esen1i Consti tution survi~es". 'The A"lt.r:icanBar Associat.ion is not alone
ill recognizing 'the wisdom of t n Ls pr-Lric apLe , I'ne cour-t s themselves have been
particu,larly astute in limi tinr:;t ne ir apne re of activ it~. to subjects generally
recogni~ed as ]UUlClUl, i.e., the applica~iqn of existing law to specific
situation, rather than the formulatl.on of i;eneral law.

,Is i~ not tnen a ratner strange rever~al of form for the House of Dele-
gates of the American B';'rAssociation to come out so strongly, for a system
whereQY the exercise of 'legislative power is vested in the courts? Tnat
the ~oint did not escape them is clear from the report on the bill, which
describes the suoject-matter of "this section as "the exercise 6f quasi-
legislative authority", and the jur~5d~ction conferred upon the court as
"in reality p~rt of'th~ legislative process in determining the validity
of the exercise of quas L-d.eg Ls Lat.Lve power and for t he pur.pose of expediting
the exercise of that power". Is it fair to assume that if the Accociation
had followed the democratic process of SUbmitting this bill to its member-
ship at large before sponsoring it, so grave a dereliction from the Asso-
ciation's own cherished tenets would have been resoundingly challen~ed and
rejected?

-
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But the real vice in this section, as I see it, does not lie in
terminology. Let us eoncede that the doctrine of separation of powers
can be made so flexible that even this startling rrovision can be fitted
into it. We are still left with the practical consequence of this pro-
vision in the field of administrative procedure. Look at the way it
works, in a concrete although hypothetical case.

Section 9(a)(6) of the Securities Exchange Act provides in effect
that pegging, fixing and stabilizing of listed securities shall be unlaw-
ful if effected in contravention of such rules as the Commission may pre-
scribe as necessary or appropriate in the pUblic interest or for the
protection of investors. This section has troubled the Commission ever
since the Act was adopted a matter of over four years; for anyone who
knows anything about market problems knows how extremely difficult it is
to draw a clear line between a stabilizing operation and a plain fraudu-
lent manipulation. Countless drafts of rules have been prepared, SUb-
mitted to the trade, criticized, modified, and put away in the ice-box.
Fortunately we have not been operating under-the proposed one-year
statute of the American Bar Association; we have not been compelled to
put out our rules in a half-baked fashion just in the interest of speed.
We have been allowed to protect the public by holding off from adopting
rules until we could find sound and workable ones, which would be under-
standable and perhaps even acceptable to the trade.

We haven't yet found the right kind of rUles, but
~ccumulating knowledge and experience, and some time we
what we want. Suppose we do, and we adopt these rules.
this statute operate on them?

we have been
may find just

Just how will

The day after we have adopted the~ someone who doesn't know anything
about market problems, and who has nothing but a desire to eet his name
into the papers, can walk into the Court of Appeals with a petition call-
ing on the court to decide whether the rules are validly adopted, and
whether they are in conflict with the Constitution of the United States
or with the Securities Exchange Act. A copy of the petition is served
on the Attorney General, and he, rather than the Commission, will "conduct
the defense of the rules". No concrete case will be presented to the
court; it will be asked, and required to determine, the abstract question:
are these rules, no matter h~w they may be applied, unconstitutional or
outside the Commission's authority under the Securities Exchange'Act?
If the court so decides, it issues a declaratory judgment forever Wiping
the rules off the books.

It is difficult to know just where to begin in criticizing such a
statutory provision, but we might start with the problems f~ing the
Court of Appeals.

Surely the framers of this bill cannot be ignorant of the wise re-
.luctance the courts have shown to determine abstract questions, and
particularly constitutional 1uestions, in the absence of controversy

-
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between directly affected parties. The- very limit ation of the judie! al
power in the Constitution to "cases" and vccnt.r-o ver-s.i es " represents a
recognition of the innate limitations of the jUdicial process. It ought
to be obvious to ,any lal-lyer that the mat-e r-i al s for proper constitutional
decision can be forged only in the ilPat of act.uat con t r-ovez-sy, between
interests truly in confli ct. Hr. Jus ti ce H'.lghes has said it himself, in
his book on the Supr-eme Court: "These [constitutional] questions have
been decide d after full argument in cont ested cases and it is only in
the light afforded by a real cont.ee t that opinions on questions of the
highe~t importance can safely be rendered .. tt' But this amazing bUl would
permi t anyone to present an 'abstract. question of consti tutionali ty to the
Court of Appeals for the District of Columbi ai it would vest the defense
of the rule in an office of the f'ede r al, government which had had no part
in the p ai nf'u L process of self-education which led to the a'dopt t on of the
'rule; and it would call upon the Court of Appeals to assume a wi sdom and
an understanding of technical problems whi eh the Supreme Court has cantin ...
uously been unwilling to assume for itself.

I recognize that the Court of Appeals for the District of Columbia
is 'in a somewhat di fferent posi tion f rom the other courts of the United
States, and that there may .be no con s t.I t.ut I onal, obj ection to vesting it
with such an as toun dl.ng function. But whether the Court of Appeals can
take a case like this or not, one thing is clear: its decision will not
be subj ect to review by the Supreme Court. Not only does the bill m~e
no provision for such review; the Supreme Court would have no constitu-
tional po .....er to entertain an appeal [Fe Le ra L Rac:io Commission u , General
El ec t ri c Co.. 281 U.S. 464 (1930»). And though, if the -Cour t of Appeals
decides in feNor of the rule, it may nevertheless be s ubs equ en t.Ly
attacked in other courts and f'oun d invall d in actual controve rsi es, a
decision by the Court of .t\ppe~ls <sgdinst th~ validity of th~ rule is
fin ell, and binding forever. After such a decision there is no rule
any more.

\'lhat this biLI, does i,s to vest in an inferior court of the United
States an absolute right to determine the constitutiona.lity of statutes
of Congress, without review by the SupreMe Court or any other court of
the United St ....t-ea, And C::lS if this were no t, bad enough, it calls upon
the court to make such momentous 'decisions un der circumstances which
the courts h ave for years held to be compl etely in app ropri ate to the
decision of constitutional questions. 1. intend no disrespect for the
Court of Appeals indee d I think 1. am complimenting it when I say
th<.4t r am sur-e its members, for whom1. h ave the hi ghest regcl.rd, must
shudder <1t the prospect of tIlls ex t'en sLon of their jurisdiction.

I.t is true that tre' members of the Court of Appeals might h ave
their f'e ar-s .Hf they have any) laid at rest by re~,d~ng that portion of
the Report on this bill which justifi'f;>s Section'2 by explaining that it
probably won't be used very much. In the langudg~ of the Report:
..... it is not to be expected that such juritidiction will be invoked
except in limited instances. The f ac t, that the, jurisdiction is there
will be suftici ent for most purposes. "

-
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Really, this statement tbro~s a ~reat deal at liiht on the motives of
tbe framers of the bill, but as an excuse for the proposal at bad le~islation
it 1s just about the poorest I have ever heard.'

Review of decisions - as distinguished from rules - of administrative
a~encies is provided by Sectio~ 4. We already have that pretty universally,
and recognize its wisdom; but there are two main objections to this section
as it now stands, aside from the fact tha~ it is unnecessary. One objection
is that, as in the case of the proposed Judicial review of rules, it puts
the Attorney General under the duty of entering appearance in each case,
which naturally places a heavy an~ unnecessary burden of responsibility on
his office. Efficient and well-equipped as that office is, and I have the
~reatest respect for it, I don't think this move is a wise one. In cases
of great importance to the Government the Attorney General is now entitled
to appear, but there are many cases where that is unnecessary and where the
~egal staf£ of the administrative agency is even better qualified to con-
duct the proceeding. Its knowledge of the issues and facts m~ have been
absorbed over a course of months, and the trainin~ of the staff may have
qualified it specially through years of experience in dealing with related
problems. Under such circumstances, which certainly are not abnormal, I
think it can be said without disrespect that the intervention of ~he
Attorney General would cause a wasteful duplication of effort.

My other objection to Section 4 relates to the breadth of the power
which it gives to the Circuit Courts of Appeals to review findings of fact.
The section provides that a decision or order shall be set aside not only
if it appears that the findings of fact are not supported by "substantial
eVidence", or that the decision or order 'is unconstitutional or ultra vires,
or that due rrocess wa& denied; it goes further and provides that the de-
cision or order ~hall be set aside if it is made t.o appear "that the
findings of fact are clearly erroneous". Now, what doe s this provision
add? The court already has the power to review facts to see whether the
findings are supported by "substantial evidence", but even if they are so
supported, under this bill the court can apparently find that they are
nevertheless "clearly erroneous". If this t>rovision adds aIlYthing, it can
only mean carte blanche for any Circuit Court to remake the findings of
fact even against a preponderance of the evidence, to pass on the
credibility of witnesses without having heard them to draw deductions
as to matters which in many cases would require expert knowledge and
special training to understand. Lawyers when they reach the bench are
still lawyers, but instead of acquiring technical training in a special
tield, they are normally called upon to spread into many diversified
fields. It is partly because of this lack of special training found in
the trial courts that some administrative agencies are ~iven quasi-
jUdicial powers. The finding of facts in technical spheres, by trained
experts in those spheres, is the primary function of such a~e;cies. The
application of the law ~o those facts when they are founded on substantial
evidence, is the t>ro~er function of the appellate courts.

-
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The final section of the bill ha s two parts. Section f(a) provides
that these new r.emedies Dhall not preclude the use of any eXistin~ modes of
attack on the work of administrative bouies. All shall exist side-by-side.
Section 6(b l excepts certain governmental funct.Lons from the appl Lea tion
of the bill. This section should be read carefully in the li~ht of the
title of the bill: A'bill "to provide for the more expeditious settleMent
of disputei with the United States and for other purposes." In some ways,
this is the most revealing section of the whole bill.

If the p romo t.er-s oi' t.his bill seriously i'eel that it affords the best
possible means of checking on administrative error, tow car. they conscienti-
ously provide in Section 6(a) that the remeoies affordea by the Dill snaIL
be only alternatives to such existinG remedies as m~y be pro.ided oy law?
Administrative agencies have already sua'fer-ed seriously in their efforts to
face and solve the problems of inuustry ana business and the investin~ and
consuming public in our complex modern civilization. They have been sub-
jected to constant attacks upon the constitutionality 01 their very ex-
istence, and upon the validity of action ~aken under theic charters from
Congress. Sincere cooperative attem~ts on the p~rt of orban~zed @roups
of lawyers to find efficient methods of protecting private rights in their
conflict with pUblic authority, and to substitute those methods for the
haphazard, mUltifarious, and often oarratrous guerrilla warfare to which
administrative agenc~es are now subjected, would oe welcomed by every ad-
ministrative official that I know anything about. But what are we to think
of a bill which, under the cloa~ of providin~ "a more expeditious settle-
ment of disputes with the United St:l.tes",proposes merely to a ud to all
ex Ls LtLng devices for delay new rue t.hods of litiJation wh i ch will coris ume
more of the time and effort of aJminisLrative a~encies taan all of the
eXisting remedies put together?

And finally, I should like to direct your careful at t.en t Lon to tile
peculiar system of exclusion and inclu3ion wh~ch has led to the exemptions
provided in Section 6(D), and to th~ reasons ~iven for tnefu in the annota-
tiGn kinoly furnished oy the Comra.i t.t ee , dt:::arin mind tbat a uniiorm sys-
tem of settling conflicts witn administrative a~enci~s purports to be the
aim of the measure. Yet we find that the Interstate C0rnmerc~ Comm1ssion
and the admin1stration of the Longshoremen's and Harbor Worker's l~ws are
exempted because they "have a special est'lblishea procedure icr a.dmin-
istrative action and jutlicial appe a I or r-ev Lew'", Has t.he Comm Ltt ee really
taken the pains to e~am~ne into the established procedures for administra-
tive action by other a~encies, or into the judicial review statutes of most
of the mor-e recent administrative con.mi ss i ons ? 1lext, we find tnat "Indian
land matters have been excluded due to reluests on be'lalf of some memocrs
of the Oklahoma bar", and that "in deference to the suggestions of those
most interested" these controversies have been excepted. T00, tne
important SUbjects of internal revenue, customs, patents, trade-mark and
copyright matters have been excluded and in accordance with a very pro-
found and 1nspiring reason: this exclusion was "in keeping with an a,ree-
ment reached at Kansas City and again at Cleveland" with certain committees
of the Bar Association. The lendinf) functi.ons of <3.dministrative agencies
and certain actiVities of tpe Department of Agriculture have been eAempted
because the Committee thinks it "Iuite Obviou., in the present development
of administrative law" that the bill shoula not Le made applicable to them.

' 
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Conceding that this is opvious, I personally alQ willing to,suggest that
from this bill it is elually obvious that all other Federal administrative
functions should oe exempted. The ground given for the exemption of the
Federal Reserve Board, the Comptrolier of the Currency, and the,F.D.r.C.
is that the General Counsels of these bodies objected to the applicability
of the act to them. I suppose that if I may speak for the 'general counsels
of other administr~tive agencies as well as for myself, I am sure that we
would all have objected most strenuollsly at Kansas City not merely to the
application of the bill to our particular agency but to the bill it~elf
even if applied to agencies unrepresented by their ~eneral counsels.

In thus drawing attention to the exemption provisions of the bill, I
am not complainin~ that certain administrative a~encies had the good for-
tune to ue exempted' from toe proposed operation of this measure. Naturally,
the fewer the a~encies th~ ~easure c~vers, the less harm it will do. But
the earlier version of this bill, when presented to the Association at
Kansas City, was recommitted. The bill in its present form has never been
passed upon by the Association as a whol~. I sug~est that if it were sUb-
mitted a~ain at any convention, there would be other and further claims for
exemptions by other groups of lawyers and other ~enera'l counsels. These
claims of course would constitute' excellent grounds for exempt~ng many
other agencies - and perhaps - at least we may hope - ultimately all
agencies.

---000---

-


