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Re: Dinital Assurance Certification L.L.C. 

Based on your representations and the facts presented in your letter dated 
September 7, 2001 (the "Request"), the Division' of Market Regulation will not 
recommend any enfiircement action to the Commission against my broker, dealer, or 
municipal secuities dealer (each, a "deal&') For violation of Sub-ion (c) of Rule 
1 Sc2- 12 of the Securities Exchange Act of 1934 because the dealer uses the DAC 
Database as its source of Information in the procedures it establishes in order to have 
reasonable assurance that it will rrective prompt notice of any event disclosed pursuant to 
pmpaph @H53(i)(CX p r n r n h  CbEl5)(i)P). and paragraph (d)(2)(ii)(B) of Rule 15~2-  
12 for DAC Bonds. 

For purposes of this lcteer, the "DAC Database" is an Intat-acwsible database 
maintained by Digital Asmmce CertifZcahion L.L.C. (WAC"') and a municipal security 
included in the DAC Database is a "DAC Bond." Wormation"' refers to the Annual 
Financial Infomation, Audited Financial Statements, Notice Event notices, an$ 
Volun&uy Reports, as such tenns are used in the Request. 

In reaching this position, we note in patticdm that: 

1. Pmumt to a Continuing Disclorn Agmment for a DAC Bond, the 
issuer or obIigated person will name DAC as its exclusive d i s h t i o n  
agent. The issuer or obligated person will agree to provide DAC with the 
Annual Financial Information and Audited Financial Statements (certified 
by a designated representative of the issuer or obfigated party) by 
deadlines described in the Agreement and with a11 Notice Events notices 
and Voluntary Reports (cach certified by a designated representative of &e 
issuer or obligated party) for filing with nationally recognized municipal 
securities information repositories, state information depositories andror 
the Municipal Securities Rulemaking Board (collectively, c b R e p i t o r i ~ ' ~  
as required by Rule 15~2-12. DAC will agree to make such filings 
promptly upon its receipt of the Information. 



2. DAC wilt be i m c a b l y  instructed by the issuer or obligated person to file 
Notice Event notices of failure to file annual financial information with 
the appropriate Repositoriw at the t i m a  and under the circumstances 
which you have described in the Request. 

3. Information in the DAC Database, including Notice Event notices, will be 
identical to the information DAC files with the Repositories. 

4. Whenever DAC enters into a Continuing Disclosure Agreement with 
respect to an issue of municipal securities that is already outstanding, it 
will use its best efforts to obtain all lnfomation with mpmt to that issue 
$-om the Rqositories and include that Information in the DAC Database. 

This no-action position is expressly conditioned on the current and continuing 
accuracy of the facts and representations contained in tht Request; any different facts or 
conditions might require a different response. This position is based on curreat laws, 
rules, and regu1ations governing participants in, and the markets for, municipal securities. 
Any changes in such laws, rules, or regulations may supersede this no-action position or 
require the Division to reevaluate its position. In addition, DAC shall advise the Division 
of my material change in its standard form of Continuing Disclosure Agreement or the 
mans and procedures d m r i b d  in the Request, and, if possible, shall provide such 
information 30 days prior to any contemplated change, to enable the Division to 
reevaluate this no-action position in light of such change. 

This no-action position is subject to modification or revocation at any time the 
Division detemins that such action is necessary or appropriate. The Division may, from 
time to h e ,  request that DAC provide it with additional information concerning the 
DAC Database and the DAC System refared to In the Request. 

Tht position e x p d  herein k the Division" position on enforcement action 
only; it do= not represent a legal conchsion on the question presented. 

Sincerely, 

Martha Mahan Hains, Chief 
Ofice of Municipal Securities 



A?TORrZEYS AT LAW 

VIMS0.H L ELKINS L.L.P. 

3 700 TRAYYELL CROW CEMtR 
2001 ROSS AVENUE 

DALLAS, TEXAS 7524 1-2975 
TELEPRO#E I2141 220-?TOO €-mall: mlvmblr~ve law.earn  

FAX 111 41 220-771 6 Wtb: www.vtlmw.com 

Martha M h  Haha,  Chief 
Offiw of Municipal S d t i m  
Division of Market Reflation 
U. S. Searities and Exchange Commission 
450 Fifth Street, N.W. 
Washington, D.C. 20549 

Re: Digital Assllrance Certification 

Dear Ms. Naints: 

On behalf of Digitd A s s m  M f i d o n  LL-C. ('WAC"), we m p d f d l y  request 
that you advise us that the Division of Market Regulation will not rmmmwd that the S-ties 
and Exchange Commission take any enforcement action against a brokers dealer, or municipal 
securities d d e r  (each, a "ddw'3 for violation of Subsection (c) of Rule 1512-12 under fhe 
Secuitirs Exchange Act of 1 934, due to its secommmdation of a DAC Bond to a customer using 
Infomation in the DAC Database (as defined below) as part of the procedures it must have in 
place that provide m n a b l e  assurance that it will receive prompt notioe of any event disclosed 
P-t to F P P ~  O)C5Xi)(C)* P ~ P P ~  @li5)(i3@3, i3J.d paragraph idX2)IfiD) of Rule 
15~2-12. 

2% DACS- and-- DAC has developed an Urn&-based platform [the 
'PAC System*') designed to assist h e m  and obligated persr~lrs in complying with the 
provisions of d & g s  called for by Rule 15~2-12 ("Disclosure U m g s ' q ,  which 
require the d i i o n  of certain infomation to nationally recbgnized mrmicipal securities 
inhmation repositories (''National Repositories"), state iufonnation depositories (%ate 
Repsitorim") and the Municipal Senaitia Rulemalrirtg Board (the "MSRB", and together with 
National Repositories and State Repitorirs, 'Repositories"). Infomation submitted to DAC 
through the DAC System is filed elecmnidy with Repositories as described below. All 
information Ned by DAC with Repositories is simultamously included in an Internet-Hble 
database maiDtahed by DAC (the WAC Dabbe' )  in which it may be -ed through use of 
9digit CUSP number, issuer, issue name, and obligated pason. The municipal &ties for 
which information is included in the DAC Database are r e f d  to as 'DAC Bonds."' Amss to 
infomation in the DAC Database is available to all without charge over the Xatemet. Persons 

mailto:mhumblt@vclaw.com


wishing to aocess bfhmtion in fke DAC Database must register on-line and receive a 
passwod 

Far infarmation u>namhg a bond issue to be included in the DAC Database, the relazed 
issuer or obligated person must execute a 1Disclosm UndataEng with DAC entitled a 
Disclosure Dissemination Agmt Agreement (the "Continuing Disclosure A~m.ent '3 ,  
appointing DAC as exclusive dissemination agent with respect to that issue. The issuer or 
obligated person may appoint DAC to Serve as dissmhtion agent with respect to one or more 
bond issues under the same Continuing Disclosure Agreement and h a  Continuing Disclosure 
Agreement may be amended to ~ l ~ e  additional bond isms. 

The relevant provisions of the Continuing Disclorn Agreemeet used by DAC are as 
follows: 

Unda the Conthing EscIosure Agreema an issuer or obligated person 
winb DAC as disc10fllre diwmhation agent for the issue of bonds d&M in the 
Conltintthg Disclosure Agreement. The issuer or obligated person agree to provide 
DAC with the full name of and all CUSW ntmbm in 9dgit form for each issue of 
bonds covered by the Continuing Disclome Agreement 

Under the Continuing Disclosure Agreemat, the issus or obligated person 
to provide, d l y ,  an elwtnmic wpy of an b u d  Report (the ~ntents  of 

which are herehfter desmid) and a .Certific~ti.on to bAC not later than 30 days prim 
to the Anaual Fihg Date. (For purposes of the Continuing Dialow Agreement, 
"'Cmtibtion" means a WSiItm mtifiation of compliance signed by the Disclosure 
Repmatalive stating that the document submitted to DAC is the specific document 
required to be submittd to the Repositories and "Disclosure Representative'' means the 
senior member of the issuer or obligated person or & or her designee, or such ather 
pmon as the issuer or obligated pasun shall deignate ia writing to DAC.) 

Each Amual R w  will cuntahx (i) Annuat Financial Infannation (as such term 
is wed in parapph (b)(S)(i) of Rule 15~2-12) with respect to the issuet or obligated 
pexson (this information will be idendfied by the issuer or obligslt8d person by reference 
to hcadhga contained in the offidal statement pqarsd in connection with &e 
bonds); and, (ji) either Audited Financial Statements (as such term is used in paragraph 
@)(5)(i) of Rule 1 5c2-12) or unaudited kmdd statements, prepared in a m d a n c e  with 
g e n d y  accepted -kg  principles ("GMP"), and/or alternate m u t i n g  
principla as described in the official statement, 8s indicated by the issum or obligated 
P-a 

hmptly' qm receipt of an elecfmde copy of the Anrmal Report and the 
Cettification, DAC agma to provide an Annual Repart to each National R w t o r y  and 
State Repository, if any. The issuer or oblijpted person is obligted to provide those 

' ~ ~ b j ~ t ~ a n ~ t i m e ~ ~ - ~ t h e e l ~ f l ~ f w m a t t o ~ ~ ~ ~ f i l c f o r m a t ~ l @ b y  
DAC. 
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copies to DAC not lam d m  a certain number of days (set in the Continuing Disclosure 
Agreement by the issuer or obligated p m m )  after the a d  of a& f i d  year of the issuer 
M obligated pisson, ammencing with the end of svcb entity's anent fiscal yeas. Such 
date and annivamy t h m f  is the Annual Filing   ate^. Audited financial 
statements will be included in the Annual Report if so i n d i d  by the issuer or obligated 
pason, otherwise they will be provided when and if available. 

If DAC has not received a copy of the Auxlual Report and Cettification fifteen 
days pxioc to the Annual F i h g  Date, DAC will contact the Disclosure Representative by 
telephone and in writing (which may be by email) ta remind the issuer or obligated 
persou of its underhhg  to provide the Gnnual Report. Upw such reminder, the 
Disclosure Rcpmmative will either (i) pmvide DAC with an dedxdc copy of the 
Annual Report and the Cehfication no later than two (23 buhess days prior to the 
Amxual Filing Date, or (ii) met DAC in writing that the ismex or obligated person will 
not be able to file Zhe Annual R e p t t  within the time required under the Continuing 
Diselosute Agreement, state the date by which the Annual. Report for such year will be 
provided d insbut DAC tbat a Notice Event bas occurred and to immediately send a 
notice to each W a t i d  Repositmy or the MSRB and the State Repository, if any. For 
purposes of the Continuing Disclosure Apemmf a Notice Event mmeans the occurrence 
of any of the 1 1 specified events listed under p-h (b)(i)(S) of Rule 15~2-12, if 
material, with respect to the bonds, as well as my failure to fie an Annual Report by the 
Annual Filing Date. 

If DAC has not M v e d  an Annual Rqmk and W d o n  by 22:00 noon on the 
5rst business day following the Ann& Filing Date, a Notice Event will have occvfied 
and DAC wiu immediately send a notice ta each National Repository or the MSRB and 
the State Repsitory, if any- 

If Audited Financial Statemats of the issuet or obligated person are mared ;but 
not available prior to the h d  Filing Date, tbe issuer or obligated pman will, when 
the Audited Financial Stam& are adable,  provide in a timely manner an elatmnic 
oopy to DAC, accompanied by a Catifiate, togdm with a copy for the trustee, for 
filing with each National Repsitmy and St& Repository, if my. 

In addition to the Annual Report, the issuer or obligated p o n  wiU file all  Notice 
Events with DAC for d i s s d m i i o n  b the appropriate Repository or Repositories. 
Furth-ore, if aa issuer or obligated pason desires to file additional i n f b d o a  with 
the Repositories (a 'Uolmtary ~qioff'),3 it must provide such information and a 
Certification of Disclosure R-tative to DAC for filing. 
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DAC will prompdy me the text of each Wosme together with a completed copy 
of the MSRB Material Event Notice Covtr Sheet and provide a r i h c e  of such flings on 
the DAC System to the issuer or obligated pason. 

DAC's M e s  are specifidly set brth in the agreement sad are lirmited, among 
other m, to the exteat the issuer or obligated person provides infomation as 
q u h d  by the Continuing Disclosure Agreement. DAC bas no duty with respect to 
disclosure content, no duty or obligation to review or rexify any Information sopplied to 
it. 

The obligations of the issuet or obligated person and DAC under the Continuing 
f isclom Agreement will tamhate with respect to the bonds upon the Iegd defeasance, 
prior redemption or payment in fid of aU of the bonds, when the isma or obli- 
p-n is no longer an obligated person with meet to the bonds, or upon delivery by the 
Disclomrre R-tative to DAC of an, opinion of nationally r e ~ ~ g n k d  bond counsel to 
the effect that continuing didosure is no longer required. 

Tbe Annual Finsncial Znfbrmation, th Audited F h c i a l  Statements1 if my, the Notice 
Event notices, and the Voluntary Reports are ooll&e1y r&md to hmin as the Momtion. 
Wheneves DAC mtas into a Continuing Disclosure Agreemat with mpect to an issue of 
municipal securities Pbat is atxeady outstandin& it uses its best efforts to obtain all Infomation 
with respect to such issue and incluh such X n f ~ o n  in the DAC Dabbase. 

Whenever an issuer or obligated person fiils to provide tlte mud h c i a l  information 
requid d e r  &e Continuing Disclosure Agreement, DAC will ~ontinuc to maintain any 
idomation that is made available to DAC by that ismer or obligated persan, hcludhg the 
notie of failure to fie information under pmagmph (b)(S)(i)@) of Rule 15~2-  12, for so long as 
DAC mains diss-011 agent undm the Continuing Disclosure Agreemat When DAC 
Bonds are no longa subject to the requirements of Rule 15~2-P 2, DAC will archive the 
Information on a separrrte portion of its site. 

ArtREysis. Rule 15&12(c) states: 

Recommendations. hi a mami &Ey designed to prevent frauddent, 
deceptiva, or manipulative acts or practices, it &dl be d a m  for my broker, 
dealer, or municipal s e m i t i e s  dealer to reammeed the purchase or sale of a 
municipal mmity d c s s  such broker, dealer, or municipal securities dealer has 
prwcedum in place that provide reasonable assurance that it will. &ve prompt 
notice of any event disclosed pursuant to pmagmph @)(S)(i)(C), paragraph 
@)(5)(i)CJDr, a d  pmgraph (d)(2)(ii)(B) of this saction with mpect to that 
&ty. 

As explaitled h the release adopting meadmmts to Rule 15~2-12: the Rule contains: 

' No. 34-349961. 
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a mpknmt dmt dealers have pmxdum in plam that provide msoaable 
asmran~e t h t  they will receive promptly any notices of materid events regardmg 
the securities that they mmmmend. The events are my of the eleven events 
disclosed as dacri'bed in Rule 15~2-12(%)(5](i)(C), or the notice of failure to 
provide anwal h c i a l  information in accordance with an undertaking as 
deskbed in Rule 1 5c2- 12@)(5HiW) with mpect to that security. M a y  d d e r s  
m t l y  subsmibe to electronic rqortEng systems that give noticc of signifiant 
events made public by municipal issuers. To compb with the rule 's rquiremnt, 
these dealers should make cwtain #hut these systems receive, direct& or 
indirectly, m t e ~ a l  m n t  notices for isma the dealer recommendr. (emphasis 
added) 

In our opinion, dealers using the DAC Database or using eledmic reporting systems that 
incorporate the Information in the DAC Database with q e c t  to particular DAC Bond issue 
will be able to ''mdx ccertain that these systems receive, directly or indirectly, mesial event 
n0tic.e for issues the dealer remmneeaS,'" h u s e  the DAC System electronically delivers 
material atent notices recc id  for DAC Bonds from isfllem and obligated persons to the 
Repositories whg 9-t CUSP numbers, issuers, issue name, and obligated person for each 
bond i s w  for which notice is filed and the laformation in the DAC Database for DAC B d s ,  
including matehiat m t  notices, will be identical to the Jnfmtim fled by DAC with the 
Repositories. It is also om opinion that a dealer using the Wormation in the DAC Database 
would have part of the ''procedures in place" required by Rule 1 5c2-12 and would not be in 
violation of Rule 15~2-12(c) with respect b recommerrdations made of DAC Bonds to 
customera Our opinions are provided for the beoeM of ow clieut DAC and yourselves and no 
other party may rely upon i t  

Therefore, on behalf of DAC, we repduII.y request that you advise us that the Division 
of Market Regulation will not mommend that the Scar i t i s  and Exchange Commission take 
my e n f o m e n t  actions against s dealer for violation of Subsection (c) of Rule 2 5c2-12 under 
the Exchange Act, due to its recommandation of a DAC Bond to a astoma using Information in 
the DAC database as part of the procedures that it must bave in place to provide m n a b l e  
assurance that it will receive prompt notice of any event disclosed puxfllant to paragraph 
Ib)CS)(iXC), m p h  Cb)(5)(iXD), and p w p @  kd)(2Xii)(B) of Rule 1 5~2-12. 

In acadmce with the p r o d m  outlined in Release No. 33-3269 (DecemM 5, 19801, 
we enclose an original and seven copies of this 1- for the mvdence  of the st&. If the Staff 
dis- with our cwclusiom set forth above, or if any additional submissions are desired in 
support of the our psition, we would appreciate an o-ty to speak with you prior to the 
issuance of your response. 
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Any comments or questions with m p t  to the DAC System shonld be addmsd to 
Paula Stuart at (888) 842-2663 d with mbCt to this lea to Monty Humble at 
(214) 220-7746. 


