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Re: 	 Comnrents on Vro~osedRule: Definitions of Terms:and Exemations Relatine to 
the uBrola13r" Exce~tiansfar Banks ('"e~ulatian R") 

Dear Mx blorris and Ms. Jolu~son: 

Bank of A~lierica Corporation ("Bank of America'") and its subsidiaries appreciate thc 
opportunity to wmrnent on the proposed Regulation R jointly issuecl by the Securities and 
Exchange C~mrnission {"Commission") and Board of Govcrr~ors of the Federal Rcsenre 
System ("Board") (mllecrivcly. d ~ e'"Agencies").' As an initial matter. Bank of Jkmeriea 
would Bike to express its appreciatiorl to the respective staffs of the Colnmission and the 
Boasd fix their extraordinary effc~rt in devdvping proposed Regulation R. In addition, we 
would like to voice our agreement with md full support for the points raiscd in The Clearing 
Housc Assoclaticln L.L.C'.*s {"The Clearing Housc") and American Bankcrs Association's 
("AABA*')and its afJiIiate's, the ABA Securities Association ('"XBASA"). respective 
comment letters on proposd Regplation R. 

Rank of America is a financial holding conlpany with almost $1.5 trillion in total assets. W o  
operate the largest and rriost diversc banking nattlnrk in thc United States. We maintain full- 
service consumer and couztriercial banking operations in 3 0 states and the District of 

ISee L)etkttio~uof TennL~ 	 ra tkr " R m ~ k ~ . r "  frv-A~lk, .c ,F.\r;hwrtge Act Rclmcc Nc 1.urrd Emrnprru,rs Rtz/i~rrrrg E.~c.~y,,du,r$ 
Z404b (Uec. 1 X. Z(1IH%),71 Fed. Reg 7752QCkc. 16, 20116) ('Propcwing Uclwcc"') 
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Columbia. I'hrough our vwious subsidiaries we provide a broad range of financial products 
and services to otter 33 million hrsuseholds and two n~illion businesses. Additionally, %we 
provide securititls bmkmage and underwriting services ricr individuals, corporations, and 
inv&t;urs through our registered broker-dealer aft-iltatcs, Banc of'Arnorico Securities. LLC 
and Ranc of America Itwestmcnt Services, Inc. 

Section 201 rr1Title 11 of the Gmmm-Leach-Bliley Act ("GI,BAW)eliminated the blanket 
exception for banks from the definition of "broker" under Secticrn 3(a)(4) of the Securities 
Exchange Act of 1(;I33("Exchange Act") and replaced that exceptiicrn with more specific 
act~vity-li)cusEfllexceptinns applicable to certain traditional bunk securities activities. 
Conbmss designed the new exceptions to permit banks to continue providing trust, fiduciary, 
custodial, employee benefit plan servicing. and other tr;itiitisnrrl banking services to meet 
customers' financial needs rand tic, foster colnpletition among financial institutions and choice 
fix consumers within the firtaneial services industry. 

Propostd Regulation R would implement certain ofthe GLRA bunk brnker exceptions by 
dctining various terms us& in these statutory exceptlcms and ~mplcmenting certain targeted 
cxcmptions for hanks relating to third-party networking arrangements, trust and fiduciary 
activities, sweep activities, and salekeeping and custody activities." 

Rank of Amt~ica bolioves that proposed Regulation R is a significant irnprc~vementover 
prior proposals to regulate bank securities broker activities. Wc:believe propused 
Regulation R reflects a deeper cx~rnn~itment to reali~ing the promise of hnctional regulation. 
WC; ~ I S O  believe that proposed Regulation R gmeralty rcvresents a better undefitanding of 
tho rlature and conduct of traditir~nalbanking activities md is u tnore etTwtivc approach to 
assuring investor pwtectiot~. 

While Bank of America believw that nluch of pmposcd Regulation R and the tficws 
expressed in the Propusing Release arc more sensible and practical than prior initiatives in 
this area, wc wauld like to a l l  the Agncies' attention to several elemcnts o f  the proposal 
that we believe roqvirc modification or cluification. In particular, we request that the 
Agcncies considor various tncsdilications or clarifications refitting to the networkilly 
exception and exemption arid the trust and fiduciary activities exception. We also would like 
to highlight the need tn clarify ttlc treatment of dual ~nzployecu undcr applicable self- 
regulatory organization ("SRW) rulcs. 



Cornment on Reg. R 
March 26, 2007 
Page 3 

Suction ,7(rt)(.O)(EJ)(i) of thc Exchange Act provides an exceptiltn from thc dcflnition of' 
broker that permits banks to contract with brokcr-dalers under certain conditions 111 order ro 
of'lir bunk customers financial services that include swuritics brokerage services without the 
bank having to register as a broker ("Networking ~xception'").~ The spwific rcquiroments of 
the Xctworking Exception trace their origin to various fderal sccuritics and barzkirzg law 
mies and guidctines issued in the 1990s("N~etworkini~uidance").' 

The Networking Exccylirm ineludes nlunwc3us conditions that a bank must meet in order tri 
qualify for the exception. In particular, Ihc Networking Exception provides that non-licensed 
bank cmployc?csmay not be paid incer~tive comprmsati~m for refemng bmk customers to a 
broker-dealer.' Under the Networking Exception, non-licensed bank mplctyecs may, 
howcver, receive a "norninal one-time cash fee of a fixed dollar arnount'Yor referring bank 
customers to the broker-c2lealer if the referral fee is not "contingent on whether the referral 
results in a transaction."'" 

Proposod Regulation R defines certain terns used in the Nctwcrrking Exception related to 
referral fecs and also prcwides an exemption with r a p x t  to the paynent of fees fix referrals 
of certain ir~stitutional anti high net wofth custc~mers. 

A. 	 Ds.ifrt ltian rj lf "!Vonsinal One- Tim e Cask Fet "- Barrk Er~tpiaye#s Paid 
Cnrrtirtgmt Ciznrpettsatiotf 

Under proposed Regulation R, the phrase 'hominal one-time c;ah fee of a fixed dollar 
arnount" would be defined as a cih payment for a referral in an arnount that rnoets any nne 
of three alternative standards,' The three general altmutive f'bnns of payrnant relate to the 

"er Intcragi?ncq S t u t ~ w ~ ~ m t  	 Inwstrncnt Produc~u(t*&on ihe Retdil Sate4 d hcm-D~posrt 15. 1W-K)t.'lntrragncy 
Sratatlenr"), SEC' No-Action Ixttcr i'tr RL.Clt~~Ilh C ~ ) ~ J ) ( P ~ R I I O I ~Sect~nti~?~ (NO\'.24, iOQ3j.and WAS0 Conduct Kulo 2350, 
Tl2e Netwtvrkiny Guitlunce gcncmily is intmdcd to: ( I) crmtc a clwr and well-Jcwurnmtcd delincatian of & h a dand 
alltxi~~tximpcmsibilltir.; of thc bank and thr Iwker under tho nctwdtng arranpcnnent, (2'1aboid customcr cnnfusion 
rqard~ngwhich mtity i . ~  rr prrrculas product or %mice uzd what prl>tecltiarjsthe cusronwr I? aftirrdd under prr~v~d~ng 
applicable bank~ngend k~uritimlaw, (3) tunhlx rlzvc~tirzprtrtwtlrmby lrr~rrtlt~g errrrrpcrzca8r~xnr l~c  and aL"L\itleg urnon-
I ~ c t n ~ e d  In\c%tmmtbunk cmplnycxrz, ctnd (1)o%suwthat c w s t n n i m  undersmd thc nsks asawiiltcd with n o n - d r ~ ~ ~ t  
pnx1uet.r. 

' In general, the Iltnltaritrna un hi~ciika t ~ plirvec rctirntl cnrnpmsatirun are ~nitmrktlIII u,\um ( t r : r~  non-licunw~lhank 
tnrploytxs a: nrd prc~.i;ldcd11 "'~lesrnan'h to ,r brakcr-dciiler. Irr oddittcw, the othr~~ t d k d 'in rcfcrr~ngbank cnstu~nrr~ 
rcqu~rurncntsof the Networking E X C C I ~ ~ O ~ ,  wnwrner~nrvlaily reslwcts. are sntwdcd priniar~ly ti) p m t c ~ tu~~sirphisticatcd 
banking w,watBmers. 

''Sttc* I5 1J.S.C.8 YXo(ai[J.WRHiWVIIl L ( W ) I ) ,  

Prnpxd E~chmgeAcr Rulc 700yc). 
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hourly or annual salary for the job family that includes an employee, the actual hourly wage 
afthe employee, or a flat $25 fee.' 

Bank of America would like to note that there nre a considerable number oFnon-licensed 
bank ctnployccs whose compenmtion is nor based on w hourly or annual f i x d  wage. Fur 
exatngle. thcrc are ccnain bark mployetts whose compensation is largely contingent upon 
the sale of batlking projucts such ss mortgage loans and other crdit armgcments. Thwc 
crnploye?es are subject to extcnsi\se regulation under aspplicablo banking laws, 

In order to acca~nmodatc non-licensd bank enlployees whose compensation is contingent 
upcm the sale of traciitianal bank products we recot~~rnend that the Agt'ncies consider 
implementing ABASA's proposed approach regarding referral fee payments to this ciitegijry 
of'employees, This altenaative approach wcjuld not circurntznt the "'nm~inal"' or "incentive'" 
reyuircments of the Networking Exception and would foster itlt~cstor protection bmquse such 
cmploytxs' ccmmpensatioa. similar to hourly and annual fixed wage employees, would not be 
tied to the size, volume or occurrence c~fa securities transactic~n. 

'Ihe Ncnvorking Exc~ption prohibits nnn-licensed hank employees that refer custornms to a 
broker-dealer from receiving "inct?ntivciecompensation" tbr thc: rekrral. Propowd 
Regulation R defines "incentive componsation" as compcnsatiora that is intended to 
encourage a bank employet2 to refer poterztial customers to a hrokm-dealer or a bank: 
employee m interest in the success of a securities transaction at a broker-dealer.' 

Prciposd Regulation R excludes from the definition of incentive cornpalsation certain types 
of bonus comjxnsatiorz propirns. Thc proposal, in particular, excludcs cotnpensation paid 
by a bank under a bonus or sirnilar plan that is paid on a dixrctionary basis and based on 
nlultiple factors or variables. That Si~ct~rsor variables must include slgrlifrcant factors or 
variables that srr: not relatd to s ~ ~ u n t i a stransactions at a brokcr-dealer and [nay not include 
referrals tu a b ruke r -dea l e r . "~ r~~oscd  Regulation R would pennit a bmk to cornpensate rts 
en~ployeesb m d  on ovcralf profitability of the bank and, under certain conditions, a broker- 
dealer. 

Bank ofhAmerica would like to voice our agreement with and full support h r  the points 
raised in ABASA's Regulation R con1ment letter regarciing the Agencies proposed definition 
isf incentive cornpensiltic~n and treatz~lent of traditional bank bonus progwnis. In addition, we 
would like to express our agreement with the suggestion included in The Clearing Housc's 
comnicnt lrrrtcr that ~ h cAgencies s h ~ u l dpennit banks to pay bunuscs based on "financial 

* Prct~xwdFvchsrnge A n  Rule ?(HJ(c) 

P N I ~ . ~Excharge Act Rule ICM)(bI(lHkiKA). 
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perfonnmce" rather than solely on "ovcrall profitability." Banks oftcntirncs use factors other 
than overall profitability to makc wtnpensation decisions. Wc bclicvc uslng n "financial 
pertbnnance" standard should not implicate investor protect~crn concerns wh~lealsrb 
prc?vi$ing banks with needed flexibility to structure their corr~pensation programs. 

In a significant departure frum prior rulcmakings addressing bank securities bmkcr activities. 
propcwd Regulation R iilcludes a conditional exemptian that would pmnit a hank to pay a 
non-licensed bank employee a ccontingcnt referral kc.of more tha~l a ~zominal arnczunt for 
referring an '"instiautic~naE cwtcnrner" or '%hi& net worth custamer" t o  a bsr~ker-dealer 
("Institutional Refmil Exemption'"). In addition to the conclititrns included in the statulory 
Networking Exception, the. Institutional Referral Exennption ir~cludcs sevcral detailcd 
conditinns, including customer disclc~sure and notice reyuim~ents'" 

The proposal slx~provides ciefinitions of "institutinnal customcrr'knci "high net worth 
customer." Generally, "'institutional customer'" is defined tto include any non-natural person 
that has at least $10 nlillion in investments or $40 million in assets. A non-natural person 
also may qualify as an '"nstitutional customer" with respect to a referral if the customer has 
at lcasr S25 million in assets and the bank employee refers 'the customer to the hroker4eaEer 
for investment banking sel.vic;cs.12 A "high net worth customer" i s  deiined to mcm any 
natural person who. eirller individually or jointly wit11 his or her spouse, has at lcnst 
$5 million in net worth cxcludine, thc prim ru;.sidc_llcr. and rmssociatcd liabilities of theY7person and, if applicable, his or her spouse. 

1. Definitions of Institutional and llieh Ket U'orth Customers 

At the outsel, Bank of America would like to express its slppreeiaticrn to the Agencies thr 
propcrsing the Institutional Referal Exelraption. We believe the exemption recognizes that 
the Nettvorking Exctvtion was prirnwily drafted with less sophiutieatd retail cusrcrtncrs in 
nlind and that custotn~rswith a certain degce of wealth should be prusurned to bc 
sufficiently sopllisticatcyl to unclcrstand thc risks assuciat~vf with investing in products not 
insurd by thc Fcdcral Dcposit Insurance Corporation ("'FDIC") and the i~nplicatio~ls ol'a 
bank crnployw having a financial stakc in the success of a referral. 

a, High Slier Nkrrh Cttsiottrcrs 

We believe, homrcvm, that prwposd Regulation R sets the bar ton hidl wlith respect to thc 
types of perscrns who qualify as institutional or high net worth customers. In particular. 
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proposed Regulation K's definition of high net worth customer uses a net worth threshold of 
$5 million. We believe this threshold amount is too high. Individuals with a luwer nal worth 
or meeting other financial criteria arc permitted to, m o n g  other things, invest in private 
placements under Regwlation D (i.c.,net worth of $1 million or income in excess of$200,0WJ 
in each of the nlost recent yam) and be chargal a perf~~m~ance-basdf.;wby a 
Comntission registerect investment adviser (c.p.,net worth u f $ I  -5 million)." haddition, thc 
Commission rwcntly proposed that thc "accredited investor" stantiaril in Regulation D be 
raised to $2.5 million in investments Bbr eligibility to anvest in certain hedge funds." 

Bank of America urould like to note that the federal securities laws; art: replete with vanous 
definitions of hi& net wctrfh or sc-iphisticated investors." "'I'ht:,4gericiesq proposed 
definitions of institutional custon~er and high net wtrrth custorncr would rncrcly add to this 
laundry list nf divergent definitions. 

We believe that the Agencies should considm defining high net custonxers to include persons 
that meet the recently proposed definition of "aecrcdited natural person.""': Accredited 
natural persons would be a new category of investors under Kt;~~li.ttitin D who would be 
permitted Xct invest in certain hedge funds. We believe if this category (crfpersons is 
understood by the Commission to have the sophisticaticm to understancl and appreciate 
investments in hedge funds they also should have a sufticient level ~t'sophisticatir~n to 
understand the difference between bank and securities products and between FDIC" insurance 
and Securities Investor t'rratection Corporation ('*SIFTC'*)prr~ttxtion. 

Bank of America alm belieses that the usset and investment rhreshtslds within the definition 
oi'institutic~nnl customer are set too high. We believe these thresholds should he lou~crod in 
order tn clffer snlaIl companies more choice for scrurces of financial products and services and 
capital. Mainvaining the thresholds at the prc~posed 1oreXs might result in s~nallor companies 
and non-profits having to chotrst- frcm n smuller universe of finikncial services proiiders. 
This approach alw jopp~ersto be at 0dd9 with the Cr>mmission's rrppiue~it desire to foster 
access to capital and financial s ~ ~ v i c e s  by smaller cr.rrtipanics. For examplc. the 
Corntnissiorr's recent twdge knd proprrsal includes an exception tbr venture capital funds so 

" S c c v  Prufiibrnnn nl Friz~ailh* Prwlar' la,'r.wr~rrtwrI'ehrt-i~u, 4rrrt-dftrviI n t ~ s t n r ~.4tf\vsr~.tr ~ ,I("crtrrl~v In  C rrrcriit Prr\.rrr~. 
ltt~wmtrnrI'~~htcle,r, No. X 7 M  (Doc. ?7,1(X)t'>), 72 Fed. Reg 441K1 (Jan 4,21107) ('"fIdge f"urhrlSwur~xiexAct KuJet~e 
Prnptllaall"). 

YO Sec, C.X., I7  C,II,R, 4 230, IJ1A [2I10'?1(~ldiul~ng"'quolificul iasc~tutlorrlifbuyer" under Rulr L4JA). 17 C' r.R.h 230 5(11 
(2NS7) (defining "accrudttd inv~vtc~r''undcr Rcgwlatiort Dl.pmpot+crl17 T.F.R.b 250.50H (301)7).tpmpos~npn w  catcpvr) 
of pmmrs frtsnnin~dto in\t?srt irr ccnalrr private in\r.rtrnctrt funds), IS CI1 S C" 4 7kc(:i1(54) (20071 (dciir~rng'"qualtfial 
t n w r t d '  undw the Exchenyc: Ad); md 15 t?.S.C.Q XOa-t-Z(anS1) {2f?007)(driin~ng"qualrficrf;prarsh&\~r~~undrv S~.etrrm 
'(alQS1) of the lnvwrnmr Comp,my Act ni 194111, 1' 

I' &v ye~tmllvHalgr: Fund P m m l .  

b m b a  &sr 
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that srtrall businesses can have increased access to irnvzstors. '"oreover, the Commission 
staff has recently granted no-action rclief from broker-dealer registration to a company that 
atTm capital raising services to small businesses." We beliese lowering the investment and 
asstlit thresholds under the Institutional Referral Exemption will foster the goal of providing 
increased choict: to srnallcr cornpanitts without impacting investor protection concerns. 

We suggest that the definitions of institutional and high net \v~wthcusfonlers should be 
amaided to include entitics that are owned or managed by persons that irirjividually qualify 
as institutional or high net tvlorth customas, For exalnple, wc belicic the proposed definition 
of high tret worth customer should include a revocable trust whcrc the settlor of the trust 
qualifies as a high net worth customer, There should be no distinction From an investor 
protection standpoit~t between a person who invests ciirtwtly and a pcrson who invests 
through a trust vehicle. As long as the underlying investor individually meets the definition 
of a high net wortli custcrlncr any vehicle used by that investor should also qualie for the 
institutional Rcfirral Exemption. The same analysis should apply for family limited 
partnerships where the g a ~ m l  partner qualities as a high net worth cust~mer, We note that 
tl~cfederal securities laws currently recognize this concept. For example, an entity ownod by 
accrcrlited imestors generally is c o n s i d d  to be an accreditetf investor under 
Regulation D.'" 

2. Procedural Aspeetx of Institutional Referral ~xcrnotiaa 
I 
I 

u. Purfirmiatrce of the E x e ~ p t i t ~ ~'s Req~ir'rrttl~tjts 
I 

Thc lnsritut~rrnal Referral Exenlpriorl includa nurrzernus procedural hurdles that tlre bank md 
networking bruk~r-dculer must muet in order to qualify for the ext.rnptir)n. Many of these 
requireinents appear to be redutld~intand overly eomplex. For exanrple, tllc cxcmption 
requires both the broker-dealer anad the bank to make a detenninatiun that the referring hank 
ernplnycu: is not subject to a statutory disqualification and that the customer is an institutional 
customer 01.high net worth customer." 

Bank of Arn~ricabelieves that the Institutional Ref'et~al Excrnptiot~ should be streanilined 
and made less complex from a procedural standpoint. We believe the Agencies should 
anlend the Institutional Referrdl Exemption to require that a function, such as rnaking a 

"See WaIgc Fund I'rr~postll41 415. 

'' S,LLSFC No-Acticm h t c r .  Itr Re Cnutttty R~JIYJI'.P~~frat. (No'r. 8. 200a), 

" Propow[ E~~har rgcAct Rule- 7111(1?)(LhiWC'\ iurd tOl(a)[2ki1il~ 
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statutory disqwlificatiun determination, be operationally prlbrrntd clnly once by either the 
bank or the broker-dealer. We also believe that the exemption shouliii be amended tu provide 
that no matter w h ~  a hnctiun both the bank and the hroker-12ealer will be heldp ~ r f o r n ~ s  
responsible or accountable for the performonce of the function. The Agencies tilso should 
cr>nsider pennnitt ing the bank and the broker-dealer to detenr~ine between thetnsclves who is 
better positioned unciertake a particular responsibility under the amngemenl. This 
oppmach would be similar to the current approach the Cornmissic~n and sel f-regulatory 

7 7

organizations take with respect to intrc~iucing broker and clearing broker aarrangernents.*" 
This approach \+tcwld levw;tge the respec ti vc expertise 01' the hroker-dealer and bank, 
recoynizc that a one-si~c-fits-all modcl is ntlt ef'ricicnt or cost etYcetivc. and taclp lower 
overall costs to customers' benefit. If isslues arise r egd ing  particular networking 
arrangements, the fecferat banking agencies can address these issues through the exmination 
process and, if required. Camnlission and &lard statf'can issue interpretive guidance. 

Sevwal of the condititrns csf the Institutional Referrdl Exemption require the bmk to make 
cefiairr disclosures and a range ofdetmninatirrns prior to or at the time of making a rcfmal. 
Making the required dcteminations and pruviding the requircd written disclosures at the tirnc 
of or bcf'ore a r e f ~ ~ a l  such asis rnade may be impossible or impractical in certain situatit~ns, 
referrals that occur through oral conversations over the phone or elactronically over the 
internet (such as through e-tnail). 

Bank of America rtryumts that the Agencies consider pennitling atier-the-lick writtcn 
d~sclosuresif such disc1r~sure:tts occur shortly alter a referral is made or that sllui-t tbnn 
disclosures he used in certain situations (similar to the short limn "%DIPdisclosures" 
pcmitted under the 1nter:ragency Statement and NASD C~inderct Rulc 2350). We believe 
taking this approach is in line with prior guidance mgarding disclosure requirmwnts in 
l~etworking arrarlycrrlcnts and will foster increstor protection and avoid customer ccrnfusivn 
while rwognizin y business practicalities. 

3. "Qrdinarv Gorirse of Business" Rleuuironlrnt 

The Institutional Referral Exemption rquires that a ncm-licensed bank employee must 
encounter the hidl net worth customer or institutional customer in the "c,rciinslry course" of' 
the bank cmployce's assigned duties for the bank." Bank of America would like to natc krr 
the Agencies that many bank cnzployccs do not have 9 to 5 jobs that stop a1 the front door of' 
thcir ofice buildings. Many bank employst3s conle across possible new cuutomcm or new7 
business opportuniries outsida: the ordinary confines of the \c.ork ueek, such as while on 
vacation or attending a neighborhood picnic. 

-1 Frtrpctd Erchimgc Act Rule 'i)l[.i)f IHI*) .  
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Bank of America understands the 'brdinary course" of businsss rcyuimment in the 
Inutituticmal Referral Exemption to m a n  that a nun-licensed bank crz~ployee may not be 
primarily involved in seeking out securities. referrals. but, rather. must have a legitimate core 
banking job and must cncouater securities referdl appoflunities in connection with that corc 
banking job. 

Section 3t,a)(4)(B)(ii) ofthe Exchange Act contains an exception ffcm the definition of 
broker that permits a hank, under certain conditions, to effect securities transactions in a 
trustee or fiduciary capacity without registering as a broker ("Tmst Ex~eption").In orrter to 
qualify for thc Trust Exception, a bank must, arnong crther things, effect such transactions in 

either its trust dcpafttnent or  in xnother department examined regularly for compliance with 
tiduciary principles and standards and be "chiefly cornpensateti" based on a ststublry list of 
permissible f e ~ s . ' ~  

Under proposed Kcgulcttion R, a bmk"s compliance with the chiefly eompcnsatd 
requirement hinges on whether the bank receives more in fees paid for traditional work done 
by trustees a d  fiduciaries ("rclationship carnpcnsation") than fees traditionally reccicped by 
broker-dealers, Proposed Regulation R requires that a bank's "relatiotzship-total 
compensation percuatage" rcccived from each trust and fiduciary account be greatcr than 
40Y0." The prt~posrtl requires banks to calculate their relatiot~ship-total ccrtrlpensatioti 
percentage on  an account-by-account basis and provides guitiance regarding the t y p s  of fccs 
that qualify as permissible rclationship compensation, Prop>sd  1Rct;ulation R also ~~r t~vides  
an exemption thar pcrrrlits a bmk to meet the "chirtly a)mpnsuted'* requirement on a bnnk-
uwie basisSzh 

A. Definitiun Relationship Co~rpensafion 

As an initial matter, Bank of A~neldcuwould like to express its apprec~atiun fi~r the Agencies' 
efforts in craRing the hunk-\vide exemption from the accoui~t-by-account calculatiun. We 
believe the hank-wide altemati\ie is a workable approach that npprt~priatoly biila11et.s the 
needs of investor prutcction :md practical business considerations, We cornmend the 
Agencies f i x  tllttrr effbsts in this arcn. 

Under pru,poscd RcguEntion K,"relationship cornpunsation" is defltied to include, amon 1 

other tt~ings, various fees paid by air invcstmant cornparzy tu a bank trustee tor fiduciary. k7 

'* Propwcd Exchange Act Rule 3211a)cII 

l'n~puwdE X L T ~ U ~ ~ CRuie 72244). 

- Pr~pkdk ~ d ~ ~ ~ j i lA a  Rule 721kui)(41 
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We request clarification that p~rnlissible fee payrnents may also come from an investment 
adviser, distributor or other person affiliated with an investnlent company. Bank of Arnerica 
bciicvos that C.'~ngress intended the Trust Exception to cover fee payrnents that would be 
pcrrnissible tbr a fidueiaty to accept. So long as fiduciary pri~~cipals pertnit a bank to accept 
a particular tkc that fee should he permissible under the Trust Exception, 

I3. Bank- WidaE~gntpiion 

Proposed Regulation R indutles an exemption that pennits s bank to nleet the chiefly 
compensated requirement on a bank-wide basis it '  the "awegate-refatio~~ship-total 
cornpensation prcentnge"fifi,r the bank's tmst and fiduciary business is at least 70 percent." 
Bank of America cyuests clarification that the bank-wide calculation miry he made on either 
an individual bank basis or on a const~lickdtedbank holding company husis. 

1%'. Dual Empluvccs: NASD Conduct Ruks ,7030 and 30.10 

As you are aawrare, NASD Conduct Rules 3030 and 3040 genenully require broker-dcafcrs and 
their associated persons to satisfy certain requirer~~ents regarding the activities of such 
associated persons outside thcir cmployrrzcnt with the broker-dealer." For cxarnple, if an 
associated person is involved in a private securities transaction outside that person's 
employment with a broker-dealer NASD Conduct Rule 3040 requires. artlong other things, 
that such pcrson's activities be supervised by the broker-dealer. This requirement might 
atTect dual ernployecs of a bank and a hn3klt.r-dealer where such umployws engage in bank 
pemlissible sccwricies activities outside such persons' employment with the broker-dealer. 
NASD Conduct Rule 3040 could arguably require the broker-dealer to supervise the 
emp1oyee"s permissible hank securities activities. but such a result would be counter to 
Congressional intent to implement functional regulation through the provisions of the G1-BA. 

WIlile Bank sf America believes that proposed Regulation R reprewntm dramatic step 
fonvard in ef'fectit~g thc "push-out" pravisions oTTitle I1 ofthe GLBA along lincr; which 
reflect traditional and fundamentally suund business practices, tht: propissod regulation and 
Prni~osing Rele:rsc do not address the lingering question of the appropriate oversigl'lt by the 
Commission and SROs ovcr the non-brokerage related activities of  dual emplnytes af banks 
anti brokers. Bank of' America continuos to believe that the requirements of NASD Conduct 
Rules 3030 and 3040 were developed for circumstances in which an associateti person's 
outside activities are subjcct to far less supentisiotl and rcgulatton than they are in the case of 
a bank employee. Bank employees performing any function for a bank are subjcct to 
exrmsivu regulation of  their activities. Banks and thcir employ~wsare some ot'the most 
highly regulated persons in  the world. Requiring an additional layer o f  regulation would be 
redundant and potcntiatly add to the costs ofdoing business without any appreciable 
custoinm pratection benefits, We urgc the Agencies and the applicable SROs to address the 

" .Yccger~~r.ulI,vNASD Cundnct Rulm 30311 and 3044). 
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various issues associated with dual ernployern prior to the cornpIinnce date of proposcd 
Regulation R. 

. Future interpretations of Rwulation R 

We believe proposed Kegulatiotl K shows that the Agcncics can work together ctTccti\rcly to 
in~plenletlt reasonable rules that ur~eapsulute sound functional regulation principles that work 
far investors and busitless alike. We slrtlngly encourage the Ayencics to continue tn Iblluw 
the mandate included in Sextion 10l (b)  of the Financial Sersiccs Regulatury Relief Act and 
jointly issue any future arnct~dn~ents or additions Lo proposed Regulation R. Wc also 
strongly ericoumge tllc Agcncics to continue to work togcthcr to issue urliforrn intcrprctatio~~s 
of  Regulation R and to consult wit11 one another regarding cnfi,rccment actions and 
administrative prujceedings. 

Bark of Arncrica appr~wiates the opportunity to ccrnment can prop)sd Regulation R. \Xre 
believe the proposed rille represents a balmced sand tiir apprtrach to the issuw raised by bank 
securities broker activities and is s well reasoned irraplemcntation of Titlc 11 crf GLBA. 
Please contact the undcrsigled should you have any quatiorrs or mquirc additional 
informiltion regarding our comtnealts. 

Gregory A. Bacr 
Deputy General Counsel 

Cc: Tim Greenway 
Office ot' the Comptroller of tile Currency 
Examiner in Charge 

Lisa White 

Fcderal Resercrc Hoard 

Resident Exatniner 



