VEMORANDUM

SUBJECT: Rel ationship Between the Part 70 Operating Perm:t
Program and Section 112(r)

FROM John Seitz, Director
Ofice of Alr Quality Planning and Standards (OQAQPS)

Jim Makris, Director
Chem cal Energency Preparedness and
Prevention Ofice (CEPPO

TGO Addr essees

Over the last few nonths, several Regions have asked us to
clarify the relationship between the accidental release
prevention requirenents in section 112(r) and permtting
requirenents in Title V of the Clean Air Act (CAA). Mny
guestions have arisen as a result of the review and approval
process for State part 70 permt progranms. (Quidance was issued
last April 13, 1993, explaining that requirenents concerning
acci dent prevention under section 112(r)(7), |ike other section
112 requirenents, are applicable requirenments under part 70 and
nmust be inplemented and enforced through an approved State
operating permts program This gui dance was devel oped prior to
t he proposal of the risk managenment program rul e under section
112(r)(7) which contains requirenments that are broader than the
criteria in the guidance. Accordingly, the final rule my
require States to nodify their initially approved pernit prograns
to accommobdat e t hese requirenents.

The goals of this nmenorandum are to clarify how the current
part 70 permt programsubmttals from States should be revi ened
for approval with respect to section 112(r), as well as discuss
the rel ationship between the section 112(r) rul emaking(s) with
the Title V program Further resolution of specific issues wll
likely be needed as the final risk managenment programrule is
finalized and gui dance is devel oped, however, the main points
are:



e The initial State permt program can be approved as | ong
as it shows that the State has general statutory and

regul atory authority to issue permts that ensure conpliance
with all applicable section 112 requirenents, including
section 112(r). The April 13 nmenorandum provi des Regi ons
and States guidance on the specific approval criteria for
the initial evaluation and approval of State part 70 permt
progr amns.

® The approval criteria in the April 13 nmenorandum
preceded the section 112(r) rul emaking efforts, and
consequently, may not be sufficient to ensure
conpliance with all "applicable requirenents”
established in the risk managenent programrule. Wile
the proposed rule is a good indication of the section
112(r) activities that nmust be carried out through part
70 prograns, the final risk managenent programrul e
wll likely expand the scope of section 112(r)
applicable requirenents for sources. Accordingly,

Regi ons are encouraged to informtheir States that

nmodi fications to part 70 permt prograns may be
necessary to accommodate requirenents in the final risk
managemnment programrul e.

e The EPA will establish the m nimumrequirenents needed
to assure inplenentation and conpliance wth the accidental
rel ease prevention requirenents in the final risk nmanagenent
programrule. This rule will also address how t he
applicable requirenents for sources subject to both section
112(r) and part 70 should be integrated. State air prograns
will, in effect, assune the delegation for section 112(r)

unl ess another State agency is designated by the Governor
and recei ves del egation from EPA pursuant to section 112(1).

® Since CEPPO is responsible for the devel opnent of
the section 112(r) requirenents and is the nost
famliar with their content, we believe it is

i nperative that the Regions work closely with CEPPO, as
well as QAQPS, to highlight areas in State part 70
prograns that will likely be inconpatible with the
final section 112(r)(7) rulemaking. While initial
review and approval of part 70 prograns will be based
on the April 13 criteria, CEPPOW ||, as part of the
program revi ew process, provide suggestions about how
prograns could be nore flexible to reduce the burden on
the State and Region to accommobdate future section
112(r) requirenents. W also want to work with

Regi onal representatives on the State inplenentation
details for the risk managenent programrule. Your
feedback and i nput continues to be inportant and we



encourage it.

e States, as part of their part 70 progranms, are only
obligated to assure conpliance with section 112(r) for
sources subject to both part 70 and section 112(r).

However, as there are nmany additional sources subject only
to section 112(r), EPA needs to encourage the States to take
del egation for section 112(r) for non-title V sources.

Those sources not included in a del egated State program

ei ther through section 112(1) or in effect through part 70
permtting, will have to be regul ated by the Regi ons.

Regi onal adm ni stration of any portion of these requirenents
is not desirable since accident prevention cannot be
adequately achi eved wi thout the involvenent and | eadership
of the State, as well as local officials and the public.

Qur staffs are ready to assist you as you work with the
States to inplenment part 70 and the accidental rel ease prevention
requi renents over the next several years. |[If you have any
further questions on the part 70 programcontent with regard to
section 112(r) requirenents, please contact Mchael Trutna at
919-541-5345 or Julie Andreson 919-541-5339. If you have any
guestions concerning the overall inplenentation of section 112
requi renents, please call Karen Blanchard at 919-541-5647.
Questions regarding the requirements of section 112(r) should be
directed to Craig Matthi essen of CEPPO at 202-260-9781
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ATTACHVENT

This attachnent represents a consensus policy devel oped by
QAQPS and CEPPQO, in consultation with the Ofice of General
Counsel (OGC), regarding the relationship between the Title V and
section 112(r) requirenents. The follow ng information provides
sone background and specific responses to frequently asked
gquestions concerning the interface between the section 112(r)
requi renents and part 70 operating permts program

Current Review of State Operating Pernmt Prodgram Subni ssions

Broad criteria for evaluating the section 112 portion of a
part 70 program submttal were provided in the April 13, 1993,
menor andumentitled "Title V Program Approval Criteria for
Section 112 Activities." The nenorandum generally states that,
in order to obtain a full part 70 program approval from EPA, a
submttal is to contain authority and/or commtnments sufficient
to assure that permts contain and assure conpliance with al
applicable CAA requirenents, including any fromsection 112(r).
Where general statutory authority to issue permts inplenenting
section 112(r) is present, but the Attorney CGeneral is unable to
certify explicit regulatory authority at the tinme of permt
program subm ttal, the Governor may instead submt commtnents to
adopt and inplenent additional regul ations, as needed, to issue
permts that inplenent all applicable requirenents. State
subm ttals that contain general statenments of section 112 |ega
authority w thout any specific reference to section 112(r) should
be approvable unless State | egislation or other aspects of the
subm ttal prohibit or restrict the inplenentation and enforcenent
of section 112(r) applicable requirenents.

The April 13, 1993, nenorandum al so defined specific
approval criteria for the State permt programsubmttal. For
section 112(r) States must have adequate |egal authority
sufficient to: (1) determ ne whether a part 70 source is
obligated to register and submt a risk managenent plan (RWP);
(2) secure verification frompart 70 sources that any required
subnmittal was prepared and submitted to appropriate authorities
(permt authority, EPA, and/or another State authority); (3)
obtai n annual certifications fromthese sources as to whet her
their risk managenent plans are being properly inplenented; and
(4) include the obligation to submt such a plan in accordance
with a conpliance schedule in the part 70 permt for any sources
failing to make its required plan submttal.

These approval criteria were devel oped prior to the proposal
of the risk managenent programrul e under section 112(r) (7).
Pl ease note that we do not believe these criteria are sufficient
to assure that the section 112(r) regulations will be inplenented



and enforced after the current rulemaking efforts are conpl eted.
The proposed rul e expands upon the current notion of "applicable
requi renents" for sources subject to both the accident prevention
and permtting requirenents. Accordingly, in order for States to
be able to assure conpliance with the applicable requirenents and
retain an approved part 70 program changes to sone State
progranms nmay be necessary.

Where section 112(r) issues have been identified, and
revisions to the initial State prograns are expected, Regions are
strongly encouraged to include a discussion of the section 112(r)
rul emaking in any public notice for the approval of that program
Draft | anguage has been devel oped to assist Regions with this
portion of the Federal Register notice.

Ongoi ng Section 112(r) Rul enaki ngs

As nentioned above, ongoi ng rul emaking efforts coordi nated
by CEPPO wi || serve as a nechanismto define the scope of section
112(r) requirenents for all sources, including those sources also
subject to the title V. For sources subject to title V, the risk
managenent programrule will address how the "applicable
requi renents" of section 112(r) nust be integrated into a part 70
program Presently this is a major issue and a nunber of options
are being considered. The Agency plans to outline these options
in the ongoing rul emaki ng process.

Wil e the outcone of the final rulemaking will not be known
for sonetime, one approach being considered for the integration
of these provisions is to require that a risk managenent pl an
(RWP) be submtted as part of the source's permt application,

t hus providing much of the information needed for the State to
determ ne that the source is conplying wth section 112(r)

requi renents. The RWMP woul d be exam ned for conpl eteness al ong
with the other information contained in the source's application.
Permt applications that are submtted prior to the due date for
submi ssion of the risk nanagenent plan would need to contain

i nformation regardi ng how the source is conplying with the
section 112(r) requirenments and a conpliance schedul e
denonstrating how the source intends to conme into full conpliance
and submt the RWP. The part 70 permt nust then |ist the section
112(r) applicable requirements (this would not nmean incorporation
of the RWP into the permt itself) as permt conditions because
section 112(r)(7)(E) of the CAA indicates that standards
establ i shed under section 112(r) are to be treated as section
112(d) standards. A conparison of the content of the RWP with
actual activities at the facility could be incorporated into
normal inspection activities at permtted sources. Such
conparisons fall into the real mof assuring conpliance with
section 112(r) applicable requirenents. Mdifications to the RW



coul d be addressed through nmechanisnms in the proposed risk
managenent programrule that would not require part 70 permt

nodi fications. This type of an integrated approach for the

i npl enmentation of section 112(r) attenpts to mnimze the burdens
on the State and the permtted source.

| npl ement ati on of Section 112(r)

The Congress intended a Federal -State partnership in
i npl enmenting all of section 112, including section 112(r).
Legislative history indicates that State "acci dent prevention
capabilities wll be a high priority of the air toxics program"”
See, e.g., S. Rep. No. 228, 101st Cong., 1st sess., at 193.
The i npl enmentati on envi sioned by Congress for accident prevention
al so focused on coordi nation and sharing of accident prevention
i nformati on between various State/local agencies within the sanme
State. The partnership for inplenentation of section 112(r)
contenpl ated Federal standards, gui dance, nodel plans, and
research, and State and | ocal integration of hazard assessnents
and facility plans into comunity-based planning for energency
events. See, e.g., S. Rep. No. 228, 101st Cong., 1lst sess., at
225.

To facilitate the coordination of State air and energency
managenent prograns, EPA encourages each State to eval uate how
the i nplenentation of section 112(r) can be nost effectively
acconplished. While inplenentation of section 112(r) for title V
sources i s acconplished through an approved part 70 program for
non-title V sources, it is acconplished through a section 112(1)
del egation. See 58 FR 62202 (Novenber 26, 1993). States are not
obligated to request del egation; however, del egation of section
112(r) requirenents can be pronoted through the use of
i npl enent ati on agreenents and section 105 grants. In addition,
the State permtting authority with part 70 program approval may
want to devel op an agreenent with another State agency capabl e of
reviewi ng the RMP and communi cating back to theminformation
related to conpliance.

Sonme States have indicated they believe that the section
112(r) requirenents duplicate already existing Federal, State and
| ocal requirenents such as OSHA' s Chem cal Process Safety
Managenent Standard and the facility notification and community
energency planning requi renents under the Emergency Pl anni ng and
Community Ri ght-to-Know Act (EPCRA). However, the focus of the
section 112(r) requirenents is to encourage industry to begin a
serious evaluation of their current chem cal managenent
procedures, determ ne what type of off-site inpact the chem cals
t hey nmanage have if accidentally rel eased, establish or inprove



their accident prevention procedures, and failing these efforts,
to mnimze the inpacts of an accident through the devel opnent of
a facility specific energency response plan. Even though the
acci dent prevention requirenents are an integral part of the
Clean Air Act, the regul ati ons devel oped under section 112(r)

Wi ll build upon, but not duplicate, OSHA' s Chem cal Process

Saf ety Managenent standards. Further, the information provided
in the RWP supplenents the information available to the comunity
and public under EPCRA.

The proposed ri sk managenment program rul enaki ng requires
facilities to provide a copy of the RMW to the Chem cal Safety
and Hazards | nvestigation Board, the inplenenting agency, the
State Energency Response Comm ssion (SERC) and the Local
Emergency Planning Commttee (LEPC). As you are aware, the SERCs
and LEPCs are typically non-regulatory entities established by
States as a requirenent of EPCRA. The SERC is nmade up generally
of representatives fromvarious State agencies. The LEPCs forned
under EPCRA are responsi ble for the devel opnent of the energency
response plans for communities, in addition to other functions.
The Agency believes that the inplenenting agency for the
accidental release prevention requirenments should be a nmenber of
the SERC to pronote coordination with comunity emergency
pl anning activities already underway through the LEPCs. Sone
States may wi sh to have the SERC serve as the inplenenting agency
provi ded they can neet the approval criteria of section 112(1)
and will coordinate the information with State/local air
prograns. Additionally, the LEPCs may find certain portions of
the RMP fromthe facility necessary for further devel opnent and
refinement of their community energency response plan.

We al so recogni ze that States have concerns about resources,
expertise and possible liability associated with an acci dental
rel ease prevention requirenments. The final risk managenent
program rul emaki ng wi Il reasonably address these inplenmentation
concerns. The Agency plans to devel op gui dance and trai ning, and
provi de assistance to States to help build expertise and to
illustrate how effective rules for accidental rel ease prevention
can be devel oped and i npl emented w thout significant additional
burden. As part of the rul emaki ng process, EPA is considering
t he use of nodel RMPs and gui dance to hel p sources conply with
t he accidental rel ease prevention requirenents. These approaches
could also help to reduce the burden on State prograns. 1In terns
of resources, Regions should consider encouraging States to
pursue any possible grants that may be avail able for section

112(r). In addition, the cost to States for inplenmenting section
112(r) within part 70 permts must be offset frompart 70 permt
fee revenue. 1In those States where an agency outside the air

program beconmes responsi ble for assuring conpliance with and
enforcing section 112(r) the State nust denonstrate how the



accidental release prevention requirenents will be funded prior
to section 112(r) rule approval by EPA pursuant to section
112(1).

Wth regard to State concerns on liability, the statute is
clear on the issue of |iability associated with the acci dental
rel ease prevention program Section 112(r)(1) states that
"Nothing in [section 112(r)] shall be interpreted, construed,
inplied, or applied to create any liability or basis for
conpensation for bodily injury or any other injury or property
damages to any person which may result from accidental rel ease of
such substances."” Thus, States inplenenting section 112(r) would
not incur a greater liability for injuries or damages than they
woul d have ot herw se.



Specific Questions Related to Part 70
Program Approval and Section 112(r)

1. If a source is covered under title V permtting requirenments
and section 112(r) provisions, what specific activities does a
source need to perform(as it relates to section 112(r)

provi sions) to obtain an operating permt? How do these
activities relate to the term "applicable requirenents"?

A source subject to section 112(r) and part 70, nust provide
any information in the permt application necessary to enable the
i npl enmenti ng agency to determ ne conpliance, as well as agree to
conditions in the permt that assure its conpliance with al
applicable section 112(r) requirenents. Current part 70 gui dance
i ndi cates the source nmust agree to permt conditions that assure:
(1) devel opnent and submttal of any required risk managenent
plan (RWP) to the appropriate authority; and (2) annual
certification by the responsible official as to whether the RW
is being properly inplenented. Sources are also required to
subnmit conpliance schedul es when conpliance with all section
112(r) requirenments has not been achieved prior to permt
i ssuance.

The proposed ri sk managenent programrul e woul d expand upon
these requirenments. Although the final rule may differ somewhat
on specifics and on what the part 70 permt must contain, the
source will generally be required to conply with the foll ow ng
"appl i cabl e requirenents"

® Devel oping a risk managenent program consi sting of

the foll owm ng el enents:

- conducting an off-site consequence anal ysi s,

- developing a five year accident history,

- review ng and docunenting the plant's chem cal s,
processes, and equi pnent,

- conducting a process hazards analysis to identify
hazar ds,

- devel opi ng standard operating procedures,

- training and docunenting training of enployees,

- establishing preventative maintenance procedures,

- devel opi ng procedures for managenent of change,

- devel opi ng procedures for initial start-up and
start-up after nodifications,

- investigating and docunenting accidents,

- conducting periodic safety audits, and
- devel oping an on-site energency response program

® Developing and submtting a risk managenment plan
(RWP) to the designated entities;



e Updating the RVWP as required by rule, inspection, or
change in process;

® Submtting annual conpliance certifications (as required by
part 70).

The CAA indicates that the regul ati ons established under
section 112(r) are to be treated and enforced as a MACT standard
est abl i shed under section 112(d). Section 112(r)(7)(E) states
that "After the effective date of any regul ations or requirenment
i nposed under this subsection, it shall be unlawful for any
person to operate any stationary source subject to such
regul ation or requirenment in violation of such regulation or
requi renent. Each regulation or requirenent under this
subsection shall for the purposes of sections 113, 114, 116, 120,
304, and 307 and ot her enforcenent provisions of this Act, be
treated as a standard in effect under subsection (d)."
Consequently, States should consider the regul ati ons devel oped
under section 112(r) as they woul d em ssion standards established
under section 112(d).

2. Wat is a State with an approved part 70 programrequired to
do to inplenment section 112(r) requirenents as they pertain to an
operating permt?

A State nust carry out section 112(r) to the extent required
to assure conpliance with the applicable requirenments for part 70
sources. In order to obtain the initial part 70 approval, a
State nmust have the legal authority to assure conpliance with al
applicable requirenents. The April 13, 1993, guidance i ndicated
that a State would need, at a mininum the |legal authority
sufficient to: (1) determ ne whether a part 70 source is
obligated to register and submt a risk managenent plan (RWP);
(2) secure verification frompart 70 sources that any required
submittal was prepared and submitted to appropriate authorities
(permt authority, EPA, and/or another State authority); (3)
obtai n annual certifications fromthese sources as to whet her
their risk managenent plans are being properly inplenented; and
(4) include the obligation to submt such a plan in accordance
with a conpliance schedule in the part 70 permt for any source

failing to make its required plan submttal. The final risk
managenment programrule will expand the notion of "applicable
requi renents” for sources and will al so address how t hese

requirenents will be inplenmented by the State through the part 70
permt program For further information please refer to the
Ongoi ng Section 112(r) Rul enaki ngs di scussi on where two possi bl e
approaches are outl i ned.

3. Has any specific | anguage been devel oped for a State's part
70 legislation/rule to ensure that the State will neet section



112(r) requirenments?

State submttals that contain general statenents of section
112 statutory authority without direct reference to section
112(r) are approvable unless the State has a particular
| egi sl ative probl em which specifically prohibits the
i npl ementation of the applicable section 112(r) requirenents.
Accordi ngly, no nodel |anguage to inplenent section 112(r) has
been devel oped nor does there appear to be an urgent need to do
SsoO.

In terns of regulatory | anguage, the | anguage in the part 70
regul ations, as currently witten, does not appear to be
particularly restrictive. However, if the State regulatory
| anguage i ncorporates | anguage fromthe preanble to part 70 which
may restrict or prohibit the future inplenentation of section
112(r), this will probably result in revisions to the State
program upon pronul gation of the risk managenent programrul e.
Thus, the broader and nore flexible the | egislative and
regul atory | anguage, the less likely that States will have to
revise any portion of their progranms upon final section 112(r)
rul emaki ng.

4. Is a State required to describe how it inplenent's section
112(r) when it submts its part 70 programto EPA for approval ?

The criteria for part 70 program approval involve the
State's ability to assure that sources conply with all applicable
requi renents. A State nust describe generally how this
conpliance will be acconplished. Since many of the section 112
rul emaki ngs have not been finalized, this would not anpunt to a
detail ed description of inplenentation activities at this tine.
However, as the structure of the accidental rel ease prevention
requi renents are defined in future rul emaki ngs, additional
details may be required through IA's, section 112(1) del egation
requests, and other inplenentation mechanisms. This should not
i npact the permt prograns if the State has broad | egislative and
regul atory requirenents for part 70.

5. Should EPA require/ask a State to cover non-title V sources
(but to which section 112(r) provisions apply) when the State
submits its title V progranf

The EPA cannot require a State to cover non-Title V sources
when a State submits its part 70 program However, States should
be encouraged to assunme the responsibility of inplenenting
section 112(r) for all sources. Regions should utilize al
avai | abl e nechani sns including State inplenmentation plans and any
avai l abl e grant funds to support State inplenentation for the
non-Title V sources. |If a State chooses not to inplenent the



section 112(r) requirenents for non-Title V sources, the Region
then becones the inplenenting agency for those sources.

The State cannot opt to cover non-Title V sources inside its
Federal Title V programeven it if w shes because of the | anguage
in section 112(r)(7)(F). This provision effectively bars the
State fromexpanding its Federal part 70 sources population to
cover sources only subject to section 112(r). A State, however,
may choose a different permt mechanismto inplenent the
requi renents of section 112(r)(7) for non-Title V sources. Such
State permts would not be part 70 permts or part of a State's
approved Title V program but should not be di scouraged.

Legi sl ative history indicates, however, that accident
prevention capabilities are to be a high priority of an air toxic
program Congress contenpl ated a Federal -State partnership that
woul d result in the inplenentation and enforcenent of section
112(r). This partnership was described in the legislative
history to include Federal standards, guidance, nodel plans, and
research and State and | ocal integration of hazards assessnents
and facility plans into comunity based planning for energency
events. Thus, section 112(r) is to serve as a nechani sm for
ensuring that accident prevention information is avail able for
integration into | ocal community planning for enmergency events in
addition to being an integral part of a State air programwth
direct ties to the air toxic and permtting prograns.

6. Wiat are EPA' s options if a State does not wish to inplenent
t he accidental rel ease prevention requirenents for Title V
sources (merely wants to reference the requirenment in the
permt)?

In order to have an approvable part 70 program a State must
be able to inplenent and enforce through the permt al
applicable requirenents for part 70 sources. The EPA will
expl ore avail able options to ensure that during the part 70
program approval process section 112(r) inplenentation is not
restricted or prohibited. Further, rul enmaking(s) under section
112(r) will clarify how the accident prevention requirenents can
be reasonably integrated into Title V. In addition, if the
initial State permt programsubmttal in some fashion currently
restricts the inplenentation of section 112(r) for part 70
sources, States should be informed during the approval process
that upon final pronul gation of the risk nanagenent programrul e,
it islikely they will be required to amend their progranms to
accommodat e i npl enment ati on and enforcenent of section 112(r)
appl i cabl e requi renents.



