VEMORANDUM
SUBJECT: Cuidance for Initial Inplenentation of Section 112(Q)

FROM John S. Seitz, Director
O fice of Alr Quality Planning and Standards (MDD 10)

TGO See bel ow

The purpose of this nenorandumis to provide gui dance for
initial inplenentation of section 112(g) of the Cean Air Act
anendnents. This guidance is needed because the Clean Ar Act
(the Act) requires section 112(g) to be inplenented as soon as a
State's title V programis approved, regardl ess of whether EPA
has yet promulgated a final section 112(g) rule. Therefore this
gui dance addresses two critical tine periods: (1) after approval
of a State's title V program but before the promul gation of the
final section 112(g) rule, and (2) after pronul gation of the
final section 112(g) rule but before establishnment of a State
rule to inplement the Federal rule.

Wil e section 112(g) nust be conplied with during the
transition period, the guidance provided in this menorandum does
not address in detail the substance of what constitutes an
accept abl e case-by-case MACT determi nation. Rather, the guidance
contained in this neno sets out the | egal nmechani snms that the EPA
believes are available to States in order to nake their case-by-
case MACT determ nations or offsets federally enforceabl e during
the transition period. The gui dance has undergone extensive
revi ew and comment by appropriate regional staff.

Backgr ound

In a recent working nmeeting to discuss issues relative to
the inplenmentation of Section 112 of the Act, it becane clear
t hat gui dance was needed regarding the inplenmentation of section
112(g). This guidance is inportant because nmany Regi ons are now
processing Part 70 submttals, and because the rule inplenmenting
section 112(g) [hereinafter the "subpart B rule”"] will not be
pronmul gated until May 1995.
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The general policy regarding the authority needed for
title V program approval is described in ny previous nmenorandum
of April 13, 1993. As noted in the attachnment to the April 13
menorandum the Clean Air Act requires that State permtting
authorities take responsibility for inplenmentation of section
112(g) upon the effective date' of the program The purpose of
today's nenorandumis to address several |egal and policy issues
that arise during the initial "transition period."

The transition period consists of two possible segnents, as
displayed in Figure 1. The first is the tine period between the
effective date of the Part 70 approval, which triggers the
applicability of section 112(g), and the date of pronul gation of
the subpart B rule (the rule covering section 112(g)). The
second is the tine period between the date of pronul gation of the
subpart B rule and the conpletion of State rulemaking to
i npl enment section 112(g).

Figure 1

PERI OD 1 PERI CD 2
* * *
Eff. Date of 112(g) rule State
Part 70 publ i shed rule
Appr oval

112(g) Transition Periods

Mechani snms for Federal Enforceability During the Transition
Peri ods

An inportant need for both transition periods is the State's
ability to make use of existing regulatory nechanisns in their

! As noted in the |ast paragraph of the April 13, 1993
menor andum the "effective date" of a source category-limted
interimprogramtriggers section 112(g) requirenents only for
t hose sources covered by the interimprogram However, interim
approval s nust expire in two years or less. Accordingly, the
section 112(g) requirenents for all remaining sources wll be
triggered no later than two years after the effective date of the
interimpart 70 program
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State air prograns to establish federally enforceabl e section
112(g) limts or offsets. There are several interimmechanisns
whi ch can be used to establish case-by-case MACT or make of fset
determ nati ons:

(1) Approval of State preconstruction permt prograns to
establish section 112(g) limts. |[If a State has the
authority to wite HAP limts pursuant to its existing State
preconstruction permt program then, solely for the

pur poses of section 112(g), and for a limted tinme, the EPA
can recogni ze these limts as federally enforceable. As
noted in the April 13, 1993, nenorandum i nplenentation of
section 112(g) is a title V requirenent that becones

ef fective upon EPA's approval of a State's title V program
The EPA believes that the |inkage of these two prograns
permts EPA to approve State procedures necessary to

I npl ement section 112(g) during the transition period as
part of EPA's approval of a State's title V program
Consequently, the EPA believes that approval of a State's
preconstruction programfor section 112(g) purposes can
occur as part of the EPA's rulenaking on a State's Part 70
permt program

Boi | erpl ate | anguage included in Part 70 approval notices
can nmake clear that EPA s approval of a Part 70 program al so
serves to allow a State to rely on an existing State
preconstruction permt programfor section 112(g) purposes.
Boi l erpl ate | anguage to this effect has been made avail abl e
to the Regions.

The EPA currently anticipates being able to approve these
State preconstruction prograns for the transition period
whet her or not they include all of the procedural

requi renents generally deened necessary for federa
enforceability. The normal benchmark for federal
enforceability is the criteria established in 40 CRF 51. 160
t hrough 51.166 regarding requirenents that a State or |oca
program nust neet in order to be approved as part of a SIP
and recogni zed as federally enforceable. The proposed
section 112(g) rule would establish a simlar set of

requi renents for section 112(g) reviews. The EPA believes
that the limted departure fromthis policy is appropriate
because of the urgency created by the tinelines for

i npl ementation of section 112(g).

Accordi ngly, the EPA expects that any approval of existing
preconstruction permt prograns for the purpose of

i npl ementing section 112(g) during the transition period
woul d be limted by a sunset provision, such that each State
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woul d be required after a specified tinme period to adopt a
program for inplenentation of section 112(g) that is
consistent with the final Subpart B rule. The EPA believes
that this sunset period should be no | onger than necessary
for the State to adopt regul ations foll ow ng promul gati on of
the Subpart B rule. As a general matter the EPA expects
that States will adopt a specific section 112(g) rule no

| ater than 12 nonths after pronul gation of EPA s section
112(g) rule. Consequently, the EPA intends the States'
authority to use existing preconstruction permt prograns
for inplenmentation of section 112(g) to end 12 nonths after
promul gati on of EPA' s section 112(g) rule.

(2) Use of Section 112(1) Authority. Section 112(1)

provi des authority for the EPAto allow a State to use its
own preconstruction permt programto establish control
technol ogy requirenents for HAPs or approve offsets during
the transition period. Were a State has the authority to
wite HAP limts in its existing State preconstruction
permts, section 112(1) could be used as authority to make
those limts federally enforceable for HAPs. In the sane
way as descri bed above for option 1, the EPA expects that
the length of tinme that section 112(1) authority could be
used for purposes of inplenenting section 112(g) during the
transition period would be limted by a sunset provision of
12 nonths. Section 112(1) thus provides an alternative

pat hway, in addition to Part 70, for EPAto allow a State to
use its own preconstruction permt programto inplenent
section 112(g) for a limted tine.

(3) Use of Part 70 permt conditions. Sources proposing
changes that would be subject to section 112(g) could be

I ssued a Part 70 permt which would include all requirenents
appl i cabl e under the Act, including the section 112(Q)

requi renments. For exanple, nost States are requiring sone
of the Part 70 permt applications within 6 nonths of

program approval, in order to neet the requirenent to issue
one-third of the Part 70 permts within 1 year after
approval. For such Part 70 applications, it may be feasible

I n some cases to "piggy-back" the section 112(gQ)
preconstruction review onto the Part 70 process. [Note: the
EPA is also taking comment in the section 112(g) proposal on
whet her section 112(g) requires the creation of a short-

| i ved, single-purpose "specialty" operating permt.]

Finally, it should be noted that, since section 112(g)
prohi bits nodifications fromoccurring unless case-by-case MACT
Is nmet or offsets are provided, one neans of "inplenenting"
section 112(g) during the transition period is to sinply prohibit
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section 112(g) nodifications beginning on the effective date of
the title V program EPA does not encourage this approach as a
desirabl e neans for inplenenting section 112(g); nonet hel ess,
this approach is acceptable for purposes of obtaining approval of
the title V program Such an approach may be necessary where the
State does not have a federally enforceable mechanismto
establi sh case-by-case MACT or provide offsets at the tine of
title V program approval, or where such a nechani sm exists, but
Is not available in every situation where a nodification may
occur. EPA expects that the majority of states wll provide sone
mechani sm for approving nodifications or offsets during the
transition period.

Transition Period 1--Before the Final Section 112(g) Rule is
Publ i shed

The EPA anticipates that the first transition period, the
time period between the effective date of a part 70 program and

t he subpart B pronulgation, will be relatively short, possibly

| ess than 6 nonths. |n any given State, the nunber of

nodi fications for which applications will be received and issued
during this period will probably be few in nunber. There are,

however, a nunber of issues to consider when such situations do
ari se:

-- what ki nd of case-by-case deternmi nation would be
acceptable to ensure that MACT "will be nmet"?

-- what HAP de minims val ues woul d be acceptabl e during
this period?

-- what is a State's criteria for decisionnmaking if an
appl i cant proposes offsets in |lieu of MACT?

-- is it acceptable for a State to not allow for offsets
during this period?

-- if applications are processed during this tine period
which turn out to be inconsistent with the subpart B rule when it
Is |ater pronul gated, nust these applications be revisited?

The Regi ons should allow States considerable flexibility
during this relatively short tine period. However the States are
still required to do a control technol ogy determ nation
consistent with case-by-case MACT unl ess offsets are approved.
The proposed subpart B rule should be considered gui dance for
States as they nmake decisions regardi ng programinpl enentation.

De Mnims. The EPA recomends that States use the de
mnims values in the proposed subpart B rul e as guidance during
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the period prior to promulgation of the final rule. States

W shing to use | ower values may do so. The EPA does not believe
that interimde mnims values or de mnims values substantially
greater than those in the proposed rule would be appropriate.

O fsets. The EPA recogni zes that without the relative
hazard ranki ng systemcontained in the final subpart B rule, it
may be difficult for many States to ensure that any proposed
offset will produce an equal or greater decrease that would be
deened "nore hazardous." On the other hand, the EPA believes
that in sonme cases offsets can provide a greater environnenta
benefit than the inposition of MACT. The proposed regul ati on can
be used by States as interimguidance on the relative hazards of
HAPs which States nay use if they so choose. The Regions should
not, however, dispute a State's judgenent in approving such
of fsets during Transition Period 1 unless there are conpelling
reasons to believe that the approved offset is unacceptable from
a hazard standpoint. Simlarly, a State is free to inpose nore
stringent offsetting conditions (such as greater offset ratios,
nmore restrictive creditability rules, or a requirenent for a risk
assessnent) during the transition period.

In nost States, the Part 70 program submttals contain broad
statenents of legal authority that would permt a State to grant
a source's request for an offset to conply with section 112(Q).
However, the EPA is aware of one State rule that would not allow
of fsets, and which would inpose "state-of-the-art" contro
technol ogy requirenments for constructed or nodified em ssion
units, even if those em ssion units would be exenpt from MACT
under section 112(g) by virtue of having provided offsets. Such
a prohibition on use of offsets in place of control technol ogy
requirenents is acceptable only if the requirenent for
application of technology is based on an independent State
regul ation, and not on the authority of section 112(g). If a
State is relying on section 112(g) as grounds for prohibiting use
of offsets and uniformy requiring application of controls, the
State's program woul d not satisfy the requirenents of section
112(9).

Need for Revisiting Approvals Based Upon Final Rule. G ven
that facilities subject to section 112(g) will eventually be
required to conply with MACT standards under sections 112(d) or
112(h), the EPA recommends that applicability determ nations and
ot her approvals (i.e. case-by-case MACT determ nations) during
this interimperiod not be revisited. Accordingly, if the State
I ssues a final, federally enforceabl e preconstruction permt
before the final section 112(g) rule is pronul gated, the EPA
recomrends relying on that permt rather than requiring the
permt to be reopened as a result of the final rule, so |long as
the permt reflects conpliance with the requirenents of section
112(qg).




Transition Period 2--After the Final Section 112(g) Rule is
Publ i shed

It is possible in sonme cases that the "interinl procedures,
approved by virtue of the Part 70 mechani sm di scussed above, may
satisfy the procedural requirenents of the final subpart B rule,
and that the State could thereby continue to rely on the State
preconstruction permt process to neet section 112(9)
requi renments after the subpart B rule is promulgated. |In other
cases, States may need to undertake rul enaking to ensure
consistency with the final rule. Were such rul emaking is deened
necessary, the EPA believes that the specific steps in the
adoption process, consistent with the limted duration of the
I nteri mprocedures approved for the transition period, should be
agreed upon in an inplenentation agreenent or nenorandum of
under st andi ng between the EPA and the State.

The EPA believes that there are nunber of steps that can be
taken to facilitate this process even before the final rule is
pronul gated. For exanple, States may want to devel op draft
"nodel rule" |anguage that incorporates broad references to the
requi renents of subpart Binto their existing rules. A State's
devel opnment of such draft |anguage, including workshops with
i nterested parties on how the | anguage coul d be structured, my
speed the process of adopting any needed State rule later. Wile
such draft |anguage shoul d probably avoid details [for exanple,
it may not be desirable to include the exact de mnims table
fromthe proposed regulation], it could, for exanple, include
draft references to subpart B rule passages that woul d be
suitable for a final State rule [for exanple, a reference to the
de minims table in section 63.44 of subpart B].
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