ENVI RONMENTAL PROTECTI ON AGENCY
40 CFR Parts 9, 63 and 71
[ FRL- 5106- 2]
RIN 2060- AF10
Federal Operating Permt Prograns

Permts for Early Reductions Sources

AGENCY: Envi ronnment al Protection Agency (EPA).
ACTI ON: Fi nal rule.
SUMVARY:  Thi s rul emaki ng establishes an interimFederal
permtting programsolely for sources participating in
the Early Reductions Program under section 112(i)(5) of
the Clean Air Act (Act), as anended. It is designed to
provide a tenporary permtting nmechanismuntil such tine
as permanent permtting prograns becone effective
pursuant to title V of the Act. Under this interim
program EPA will be able to permt early reductions
sources in a tinely manner, thus ensuring that em ssion
reducti ons achi eved are nmi ntai ned and providi ng
assurance to participating sources that they have
qgualified for the benefits of the Early Reductions
Pr ogram

Al so pronulgated in this rul emaking are two

anendnents to the Early Reductions Rule. The first
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appends to enforceable conmtnents nade under the Early
Reductions Program i nformati on on em ssion reduction
nmeasures enployed to achieve early reductions and the
second clarifies deadlines for submtting post-reduction
em ssion information to EPA
EFFECTI VE DATE: [Insert date of publication in the
FEDERAL REQ STER] .

ADDRESSES: Background I nformation Docunent . The

background i nformati on docunent (BID) for the pronul gated
standards may be obtained fromthe U S. EPA Library (V>
35) , Research Triangle Park, North Carolina 27711

t el ephone nunber 919-541-2777. Please refer to "Federal
Qperating Permt Prograns: Permts for Early Reductions
Sources - Background Information for Pronul gated Rul e”
(EPA- 453/ R-94-061b). The BID contains (1) a sumary of
changes made to the rule since proposal and (2) a sumary
of all public cormments nade on the proposed standards and
EPA' s response to those conments.

Docket . Docket nunber A-93-08, containing
supporting informati on used i n devel opi ng the pronul gated
rule is available for public inspection and copying
between 8:30 a.m and 3:30 p.m, Mnday through Friday,

at EPA's Air Docket, Room ML500, U.S. Environnental
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Protection Agency, 401 M Street, SW, Washington, DC. A
reasonabl e fee may be charged for copyi ng.
FOR FURTHER | NFORVATI ON CONTACT: M. David Beck, Em ssion
Standards Division (M>13), U S. Environnmental Protection
Agency, Research Triangle Park, North Carolina 27711
t el ephone nunber 919-541-5421.
SUPPLEMENTARY | NFORVATI ON: The information presented in
this preanble is organized as foll ows:
| . I ntroduction
1. Summary of Significant Comments and Changes Since

Pr oposal
I11. Adm nistrative Requirenents

|. Introduction

The Clean Air Act Anendnments of 1990 rewote
exi sting section 112, which directs the EPA to establish
nati onal em ssion standards for hazardous air pollutants
(HAP). A new provision, section 112(i)(5), offers to
sources that achi eve substantial early reductions of HAP
em ssions an extension in the conpliance date for
appl i cabl e standards to be promnul gated under section
112(d). To help inplenent this "Early Reductions
Program ™ EPA is acting in this notice to promnul gate an

interim limted scope permt program pursuant to title
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V of the Act. This interimprogramwl| allow EPA to
process applications under the Early Reductions Program
in atinely manner, until such tine as conprehensive
title V permtting nechani sns becone available. A
detailed rationale for this rul emaki ng acconpani ed the
proposal notice, which was published in the FEDERAL

REA STER on Decenber 29, 1993 (57 FR 68804).

1. Summary of Significant Comments and Changes Since

Pr oposal

The comment period for the proposed early reductions
permts rule ended on March 3, 1994, and EPA received
five comment letters. Copies of the comments reside in
t he docket for this rulemaking and are avail able for
public inspection (see "Docket" in the ADDRESSES section
of this preanble for further information). A summary of
public coments and EPA's responses to the comments are
contained in the background i nformation docunent
mentioned in the ADDRESSES section of this preanble.

Consi deration of these coments and ot her
deliberations within the Agency led to a few changes from
the proposed permts rule, although none of the changes

altered the rule significantly. A brief sunmmary of the
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nor e not abl e changes appear in the |ist below (an
expanded expl anati on of these changes is contained in the
background i nformati on docunent).

1. A definition of "post-reduction year" has been
added, as well as clarifying | anguage pertaining to
deadlines for filing post-reduction em ssion information.
These changes make cl earer the requirenents for
denonstrating that qualifying reductions have been
achi eved, and provide nore flexibility to sources that
wi sh to make reduction denonstrations before the
statutory deadl i ne.

2. The proposed requirenent to submt an
application in a conputerized format, in addition to the
typed application, has been deleted. The EPA has not yet
settled on a conputer format for such submttals.

3. The proposed rul e contained a provision
requiring permttees to report any deviations frompermt
terns or conditions within ten days of occurrence. This
requi renment has been revised to require "pronpt"”
reporting of deviations, where "pronpt” will be defined
in each early reductions permt and will be based on the
type and degree of the deviation. This is consistent

with simlar |anguage in the part 70 for State title V



permt prograns.

4. The procedures for naking admnistrative
anendnments to existing early reductions permts have been
revised. The revisions are consistent with recently
proposed revisions to the adm ni strative anmendnents
procedures specified in the part 70 rule for State title
V progranms. The revised procedures clarify the
permttee's actions in initiating an adm nistrative
amendment and set the effective date of an amendnent at
60 days after receipt by the Adm nistrator of the
amendnent application (assum ng the Adm ni strator does
not reject the anmendnment prior to that tine).

Al so changed under the adm ni strative amendnents
provisions of the rule is the list of actions qualifying
as adm ni strative anendnents [871.26(c)(1)]. A new
provision [871.26(c)(1)(v)] allows certain additional
permt revisions to be treated as admni strative
anendnents provided that the Adm ni strator determ nes, on
a case-by-case basis, that a proposed revision is simlar
to those qualifying actions already specifically |isted.
The new provision is based upon a simlar provision in
the part 70 rule and is a response to certain comenters

requests for additional flexibility to make relatively
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i nsignificant changes at an early reductions source
wi thout having to wait for a | engthy EPA approval
process. Under the new provision, EPA would be able to
process through adm ni strative anmendnment procedures
certain changes not |isted in paragraphs 871.26(c) (1) (i)
t hrough (iv) but which are mnisterial in nature and
therefore do not require the exercise of judgenent on the
part of EPA, or review by the public or affected States.

5. Anot her proposed provision deleted in the final
rule was the requirenent that specialty permt
applications contain a statenent indicating the source's
conpliance status with any applicabl e enhanced nonitoring
and conpliance certification requirenents of the Act.
This provision was included in the proposal because a
simlar provision appears in the part 70 rule. However,
upon further reflection, EPA has realized that the
provision is not relevant to early reductions perm:t
applications. This specialty permt programfocuses
narrowmy on inplenenting the Early Reductions Program for
a defined early reductions source and associ ated HAP
em ssions, and within that context the only nonitoring
and conpliance certification requirenments applicable to

the early reductions source will be those delineated in
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the specialty permt issued later to the participating
conpany. Each specialty permt wll inplenment the Act
directive to provide for enhanced nonitoring on najor
sources by specifying nonitoring requirenments tailored to
the early reductions source and consistent with the
characteristics of the Early Reductions Program
Conpliance certification requirenments also will be
i nposed to conply with title V of the Act. However, it
is inappropriate to ask a source to discuss, in the
permt application, its conpliance status for these
requi rements because they do not yet exist.

In the proposed rul e preanbl e, EPA requested conment
on whether the final early reductions permts rule should
contain procedures for mnor permt revisions. Such
procedures woul d be used to process changes that could
not be processed as adm nistrative amendnents but which
enconpass relatively mnor changes to the source or its
operation and, therefore, would not warrant the | onger
(12 nonth) review and i ssuance process allotted to
significant source changes. Two conmmenters requested
that EPA include mnor permt revision procedures in the
final rule to provide sources the ability to make certain

changes in the early reductions source quickly, which
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t hey consider to be key to remaining conpetitive within
their respective industries. The EPA has carefully
consi dered the comenters' requests for a nore expedited
permt revision procedure, and has decided not to include
such a procedure at this tine. There are two prinmary
reasons for this decision. First, the part 70 permt
revision procedures are currently the subject of
litigation in the DC. Grcuit Court of Appeals. 1In part
as a response to this litigation, EPA has proposed
revisions to these part 70 procedures. The current
uncertainty over EPA' s legal discretion to provide for
expeditious permt revision procedures cautions agai nst
providing for any such procedures here in this final
rule. Second, as stated in the preanble to the proposal
of this rule, EPA believes the nature of these specialty
permts, containing limtations that are uniquely
tailored to the facility, should reduce the need for
permt revisions. Another factor that de-enphasizes the
need for a nore expedited revision procedure is the fact
that a specialty permt will, relatively soon after
permt issuance, be transferred to the jurisdiction of
the State, following which it will be subject to the

revision procedures of the State program
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The EPA may in the future decide to revise this rule
to provide nore expedited procedures for mnor permt
revisions. However, EPA currently intends await the
out cone of the revisions to part 70 before taking any
such acti on.

As noted earlier, this notice also contains
anendnments to the Early Reductions Rule. One of the
anmendnents, proposed along with the early reductions
permts proposal, is pronul gated w thout change and
appends to enforceabl e conmtnents nade under the Early
Reductions Programthe information on em ssion reduction
nmeasures enpl oyed to achieve early reductions. Such
information is required as part of a participant's post-
reducti on em ssion denonstration. The other anmendnments
mrror the changes described in item1 of the above I|i st
pertaining to the post-reduction em ssions denonstrati on.
These anendnents nake the Early Reductions Rule
consistent with the permits rule pronmulgated in this
notice.

[, Adnmi ni strative Requirenents

A Docket
The docket for this regulatory action is A-93-08.

The docket is an organized and conplete file of all the
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information submtted to, or otherw se considered by, EPA
in the devel opnment of this rul emaking. The principa
pur poses of the docket are:

(1) To allow interested parties a neans to identify
and | ocate docunents so that they can effectively
participate in the rul emaki ng process, and

(2) To serve as the record in case of judicial
review. The docket is available for public inspection at
the EPA's Air Docket, which is listed under the ADDRESSES
section of this docunent.

B. Executive O der 12866

Under Executive Order 12866 (58 FR 51735, 10/04/93),
t he Agency nust determ ne whether the regulatory action
is "significant”" and therefore subject to Ofice of
Managenent and Budget (QOVB) review and the requirenents
of the Executive Order. The Order defines "significant”

regul atory action as one that is likely to lead to a rule

t hat may:
(1) Have an annual effect on the econony of
$100 million or nore, or adversely and naterially affect

a sector of the econony, productivity, conpetition, jobs,
t he environnent, public health or safety, or State, |ocal

or tribal governments or conmmunities;
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(2) Create a serious inconsistency or otherw se
interfere with an action taken or planned by anot her
agency;

(3) WMaterially alter the budgetary inpact of
entitlenents, grants, user fees, or |oan prograns or the
rights and obligation of recipients thereof;

(4) Raise novel |egal or policy issues arising out
of legal nmandates, the President's priorities, or the
principles set forth in the Executive Oder."

It has been determ ned that this action is not a
"significant regulatory action” wthin the neaning of
Executive Order 12866 and is therefore not subject to OVB
revi ew.

C. Regul atory Flexibility Act

Pursuant to the provisions of 5 U S. C 605(b), I
hereby certify that the specialty permts rule and the
anendnents to the Early Reductions Rule will not have a
significant econom c inpact on a substantial nunber of
smal | business entities. The EPA estimates that this
rule will have no direct econom c inpact on any business
entities for two reasons. First, the Early Reductions
Programis a voluntary program an alternate nmeans of

conplying with otherwi se applicable standards forthcom ng
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under section 112(d) of the Act. Generally, conpanies
woul d participate in the programif they thought their
conpl i ance costs would be | ess than those associated with
neeti ng ot herwi se applicable standards. Costs could be
| ess because the 90 (95) percent reduction threshold to
qualify for an extension likely will be | ower than the
reduction required by applicable section 112(d)
standards. Moreover, the Early Reductions Rul e provides
owners or operators considerable flexibility to average
qgual i fying reducti ons anong partici pati ng em ssi ons
units.

Second, the specialty permts program rul emaki ng
sinply adapts for earlier use the intended nechani sm for
eventual |y delineating and enforcing all Act requirenents
at ifreiivtiiduads, nanely the title V permit. Sources not
el ecting to participate in the Early Reductions Program
woul d have to obtain title V permts anyway when
conprehensive title V. Therefore, this rul emaki ng does
not add any additi onal
requirenents to participants. The inpacts fromthe
requirenments of title V were considered in the
pronmul gated part 70 rule for State conprehensive prograns

(57 FR 32250). Moreover, the proposed change to the
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Early Reductions Rule would have no econom c effect on
any large or small business entities.
D. Paper wor k Reduction Act

The information collection requirenments in this rule
have been approved by the OVB under the Paperwork
Reduction Act, 44 U S. C. 3501 et seq., and has been
assigned the OMB control no. 2060-0276. An Information
Col l ection Request (ICR) docunent has been prepared by
the EPA (1 CR No. 1650.01), and a copy may be obtai ned
from Sandy Farner, Information Policy Branch (PM 223Y),
U.S. Environnental Protection Agency, 401 M Street, SW
Washi ngt on, DC 20460, or by calling (202) 260-2740.

This collection of information is estimted to have
a public reporting burden averagi ng 554 hours per
respondent for one-tine burden itens and 43 hours per
r espondent
annual ly for recurring burden itens. This includes tine
for reviewing instructions, searching existing data
sources, gathering and mai ntai ning the data needed, and
conpl eting and reviewi ng the collection of information.

Send comments regarding the burden estimte or any
ot her aspect of this collection of information, including

suggestions for reducing this burden to Chief,
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| nf or mati on
Policy Branch (2136); U.S. Environnental Protection
Agency, 401 M Street, SW, Washington, DC 20460; and to
t he
Ofice of Information and Regul atory Affairs, Ofice of
Managenent and Budget, Washi ngton, DC 20503, marked

"Attention: Desk Oficer for EPA "
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Li st of Subjects

40 CFR Part 9

Reporting and recordkeepi ng requirenents.

40 CFR Part 63

Envi ronnmental protection, Air pollution control,
Hazar dous substances, Hazardous air pollutants, Operating
Permts, Reporting and recordkeepi ng requirenents.

40 CFR Part 71

Adm ni strative practice and procedure, Air pollution
control, Reporting and recordkeepi ng requirenents.
Dat ed: Novenber 8, 1994.

Carol M Browner,
Adm ni strator.
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For the reasons set out in the preanble, title 40,
chapter | of the Code of Federal Regul ations is anended
as follows:

PART 9_[ AVENDED]

1. The authority citation for part 9 continues to
read as follows:

Authority: 7 U S.C. 135 et seq., 136-136y; 15 U S. C
2001, 2003, 2005, 2006, 2601-2671; 21 U.S.C. 331j, 346a,
348; 31 U.S.C. 9701; 33 U.S.C. 1251 et seqg., 1311, 1313d,
1314, 1321, 1326, 1330, 1344, 1345(d) and (e), 1361; E O
11735, 38 FR 21243, 3 CFR 1971-1975 Conp. p. 973; 42
U S. C 241, 242b, 243, 246, 300f, 300g, 300g-1, 300g-2,
300g- 3, 300g-4, 300g-5, 300g-6, 300j-1, 300j-2, 300j-3,
300j -4, 300j-9, 1857 et seq., 6901-6992k, 7401-7671q,
7542, 9601-9657, 11023, 11048.

2. Section 9.1 is anended by addi ng a new headi ng
and a new entry under the new heading to read as foll ows:

9.1 OWMB approval s under the Paperwork Reduction Act.

* * * * *
40 CFR citation OVB control no.
* * * * * * *

Federal Operating Permt Prograns

71.24 - 71.26 2060- 0276
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PART 63 - [ AVENDED]

1. The authority citation for part 63 continues to
read as follows:

Authority: 42 U . S.C. 7401 et seq.

Subpart D - [Anmended]

2. Section 63.71 is anended by adding the definition
of "post-reduction year"” in al phabetical order to read as
foll ows:

863.71 Definitions.

*x * * * *

Post -reduction year neans the one year period

beginning with the date early reductions have to be
achieved to qualify for a conpliance extension under
subpart D of part 63, unless a source has established
with the permtting authority an earlier one year period
as the post-reduction year. For nost sources, the post-
reduction year would begin with the date of proposal of
the first section 112(d) standard applicable to the early
reducti ons source; however, for sources that have made
enforceable commtnents, it would be the year from

January 1, 1994 through Decenber 31, 1994.

*x * * * *
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3. In 863.75, paragraph (g) is added to read as
foll ows:
863. 75 Enforceabl e conmitnents.
ok ok k%
(g) The control neasure information required under
863.74(d) (1) as part of post-reduction em ssion
docunentation and submitted in a permt application
according to the provisions of 863.77 shall becone part
of an existing enforceable conmtnent upon receipt of the
permt application by the permtting authority. An owner
or operator shall notify the permtting authority of any
change nmade to the source during cal endar year 1994 which
affects such control neasure infornmation and shall mail
the notice within 5 days (postmark date) of making the
change. The notice shall be considered an anmendnent to
t he source's enforceable conm tnent.

4. Section 63.77 is anmended by revising paragraph
(e) to read as foll ows:
863. 77 Application procedures.
ok ok k%
(e) If the post-reduction year does not end at |east one
nmont h before the permt application deadline under

paragraph (c) of this section, the source may file the
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post-reduction em ssions information required under
863.74(d)(2), (d)(3), and (d)(5) later as a supplenment to
the original permt application. |In such cases, this
suppl emental information shall be submitted to the
permtting authority no later than one nonth after the
end of the post-reduction year
ok ok ok
5. Part 71 is added to read as foll ows:
PART 71 - FEDERAL OPERATI NG PERM T PROGRANMS
Subpart A - [Reserved]
Subpart B - Permts for Early Reductions Sources
Sec.
71.21 Program overvi ew.
71.22 Definitions.
71.23 Applicability.
71.24 Permt applications.
71.25 Permt content.
71.26 Permt issuance, reopenings, and revisions.

71.27 Public participation and appeal.

Authority: 42 U S . C. 7401, et seq.
PART 71 - FEDERAL OPERATI NG PERM T PROGRAMS

Subpart A - [ Reserved]
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Subpart B - Permts for Early Reductions Sources

871.21 Program overvi ew.

(a) The regulations in this subpart provide for a
limted, Federal, title V, permt programto establish
alternative emssion |imtations for early reductions
sources that have denonstrated qualifying reductions of
hazardous air pollutants under section 112(i)(5) of the
Act. A permt issued under this subpart which
establ i shes such an enforceable alternative em ssion
[imtation shall grant all em ssions units in the early
reductions source a six-year extension from otherw se
applicabl e dates of conpliance for standards promnul gated
under section 112(d) of the Act.

(b) After approval of a State's conprehensive
permt program pursuant to title V of the Act, the
Adm ni strator may continue to i ssue specialty permts
under this subpart only under the follow ng
ci rcunst ances:

(1) The early reductions source filed a permt
application under this subpart before the State obtained
approval of a conprehensive title V permt program but

the permt had not been finally issued at the tinme of
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St at e program approval ; or

(2) The early reductions source will be required to
file an early reductions permt application under
871.24(b) before a conprehensive permt application is
required by the State under the approved program

(c) When a circunstance described in paragraph
(b)(1) or (b)(2) of this section occurs, the primary
consideration in the Admnistrator's decision to issue a
specialty permt is the degree of delay anticipated by
deferring to the State for permt issuance.

(d) A Permt issued to an early reductions source
under this subpart shall have a termnot to exceed five
years. Such a specialty permt shall be incorporated
into a conprehensive title V permt subsequently issued
to the facility containing the early reductions source,
wi t hout reopening or revision of the specialty permt
except as provided in 871.26(e).

(e) Issuance of a specialty permt under this
subpart does not relieve a source froman obligation to
file atinely and conpl ete conprehensive permt
application as required under an approved conprehensive
title V permt program

(f) Delegation to other permtting authorities.
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(1) The Adm nistrator may del egate to anot her
permtting authority the responsibility to inplenment this
permt program Under such a del egation, the
Adm ni strator reserves the right to issue a final permt
to early reductions sources that filed permt
applications with the Adm nistrator prior to the
permtting authority obtaining del egation.

(2) Under any del egation, the Adm nistrator wl|
require that the permtting authority have enforcenent
authority substantially equivalent to that specified in
870.11 of this chapter.

(3) Upon any del egation, admnistrative appeal s of
permt decisions issuing pursuant to the del egated
program shall continue to be subject to the requirenents
of 871.27(1).

8§71.22 Definitions.

All ternms used in this subpart not defined bel ow are
given the same neaning as in the Act or in subpart D of
part 63 of this chapter. Act nmeans the Cean Air Act,
as amended, 42 U.S.C. 7401, et seq.

Actual em ssions means the actual rate of em ssions

of a pollutant, but does not include excess eni ssions

froma mal function, or startups and shutdowns associ at ed
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with a mal function. Actual em ssions shall be cal cul ated
using the early reductions source's actual operating
rates, and types of materials processed, stored, or
conmbusted during the selected tinme period.

Affected States are all States:

(1) \Whose air quality may be affected and that are
contiguous to the State in which a permt, permt
nodi fication or permt renewal is being proposed; or

(2) That are within 50 mles of the permtted
sour ce.

Conprehensive title V permt program neans a program

approved by the Adm nistrator under part 70 or a program
pronul gated for EPA permt issuance under title V that
enconpasses all applicable requirenments of the Cean Air
Act .

Draft permt neans the version of a permt for which

the Adm nistrator offers public participation under
871. 27.

Early reductions source neans a source of hazardous

air pollutants as defined pursuant to 863.73 of part 63
of this chapter.

Em ssions unit neans any part or activity of a

stationary source that emts or has the potential to emt
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any hazardous air pollutant.

Enf orceabl e comm tnent  neans a docunent drafted

pursuant to section 112(i)(5)(B) of the Act and signed by
a responsi bl e conmpany official which commts a conpany to
achi eving before January 1, 1994 sufficient reductions in
hazardous air pollutants froma designated early
reductions source to qualify such source for a conpliance
ext ensi on under section 112(i)(5)(A) of the Act.

The EPA or the Administrator neans the Adm nistrator

of the EPA or his or her designee.

Final permt neans the version of a permt issued by

the Adm nistrator under this subpart that has conpleted
all review procedures required by 871. 27.

Hazardous air pollutant means any air poll utant

listed pursuant to section 112(b) of the Act.

Permt means any permt covering an existing early
reductions source that is issued, anmended, or revised
pursuant to this subpart.

Permt revision neans any permt nodification or

adm ni strative permt anendnent.

Permtting authority neans either of the foll ow ng:

(1) The Administrator, in the case of EPA-

i npl ement ed prograns; or



26
(2) The State air pollution control agency, |oca
agency, other State agency, or other agency authorized by
the Adm nistrator to carry out a permt program under
this subpart.

Post -reduction year neans the one year period

beginning with the date early reductions have to be
achieved to qualify for a conpliance extension under
subpart D of part 63 of this chapter, unless a source has
established with the Adm nistrator an earlier one year
period as the post-reduction year. For npbst sources, the
post -reduction year would begin with the date of proposal
of the first section 112(d) standard applicable to the
early reductions source; however, for sources that have
made enforceable commtnents, it would be the year from
January 1, 1994 through Decenber 31, 1994.

Responsi bl e official means one of the foll ow ng:

(1) For a corporation: a president, secretary,
treasurer, or vice-president of the corporation in charge
of a principal business function, or any other person who
perforns simlar policy or decision-making functions for
the corporation, or a duly authorized representative of
such person if the representative is responsible for the

overal |l operation of one or nore manufacturing,
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production, or operating facilities applying for or
subject to a permt and either

(1) The facilities enploy nore than 250 persons or
have gross annual sal es or expenditures exceedi ng $25
mllion (in second quarter |980 dollars); or

(ii) The delegation of authority to such
representative is approved in advance by the permtting
aut hority;

(2) For a partnership or sole proprietorship: a
general partner or the proprietor, respectively; or

(3) For a nunicipality, State, Federal, or other
public agency: either a principal executive officer or
ranking elected official. For the purposes of this part,
a principal executive officer of a Federal agency
i ncludes the chief executive officer having
responsibility for the overall operations of a principal
geographic unit of the agency (e.g., a Regional
Adm ni strator of EPA).

Section 112(d) standard neans an eni ssion standard

i ssued by the Adm nistrator under section 112(d) of the
Clean Air Act, as anended.
State neans any non-Federal permtting authority,

i ncluding any | ocal agency, interstate association, or
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statewi de program The term"State" al so includes the
District of Colunbia, the Cormonweal th of Puerto Rico,
the Virgin Islands, Guam Anmerican Sanoa, and the
Commonweal th of the Northern Mariana |Islands. Were such
meaning is clear fromthe context, "State" shall have its
conventi onal neani ng.

8§71.23 Applicability. (a) Sources covered. The

provi sions of this subpart apply to an owner or operator
of an existing source who is seeking a conpliance

ext ensi on under section 112(i)(5) of the Act and who,
pursuant to part 63, subpart D of this chapter, is
required to file a permt application for the extension
prior to the date a conprehensive title V permt program
is approved for the State in which the existing source is
| ocat ed.

(b) Covered em ssions. Al'l hazardous air pollutant

em ssions fromthe early reductions source shall be
included in permt applications and part 71 permts
i ssued under this subpart.

871.24 Pernit applications.

(a) \Were to file. To apply for a conpliance

extension and an alternative emssion |limtation under

this subpart, the owner or operator of an early
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reductions source shall file a conplete permt
application with the appropriate EPA Regional Ofice.
The owner or operator shall also send a copy of the
application to the appropriate State agency; to the EPA
Em ssion Standards Division, Mail Drop 13, Research
Triangle Park, North Carolina, 27711 (attention: Early
Reductions O ficer); and to the EPA Ofice of
Enf orcenment, EN 341W 401 M Street, SW, Wishington, DC
20460 (attention: Early Reductions Oficer).

(b) Deadlines.

(1) Permt applications under this subpart for
early reductions sources not subject to enforceable
comm tnents shall be submtted by the later of the
fol |l ow ng dates:

(1) 120 days after proposal of an otherw se
appl i cabl e standard i ssued under section 112(d) of the
Act, or

(i1i) 120 days after pronulgation of this subpart.

(2) Permt applications for early reductions
sources subject to enforceabl e conm tnents established
pursuant to 863.75 of part 63 of this chapter shall be
filed no later than April 30, 1994.

(3) If the post-reduction year does not end at
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| east one nonth before the permt application deadline
under paragraphs (b)(1) or (b)(2) of this section, the
source may file the post-reduction em ssions information
requi red under paragraph (e)(2) of this section later as
a supplenment to the original permt application. |In such
cases, this supplenmental information shall be submtted
to the Adm nistrator no later than one nonth after the
end of the post-reduction year

(4) If a source test will be the supporting basis
for establishing post-reduction eni ssions for one or nore
em ssions units in the early reductions source, the test
results shall be submtted by the deadline for submttal
of a permt application under this section.

(c) Conplete application. To be found conplete, an

application nust provide all information required
pursuant to paragraph (e) of this section, except for the
i nformation on post-reduction em ssions required under
paragraph (e)(2) of this section. Applications for permt
revision need supply the information required under
paragraph (e) of this section only if it is related to

t he proposed change. Information submtted under
paragraph (e) of this section nust be sufficient to allow

the Adm nistrator to determne if the early reductions
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source neets the applicable requirenments of subpart D of
part 63 of this chapter. Unless the Adm nistrator
determ nes that an application is not conplete within
45 days of receipt of the application, such application
shal|l be deened to be conpl ete, except as otherw se
provided in 871.26(a)(3). |If, while processing an
application that has been determ ned or deened to be
conplete, the Adm nistrator determ nes that additiona
information is necessary to evaluate or take final action
on that application, the Adm nistrator may request such
information in witing and set a reasonabl e deadline for
a response.

(d) Duty to supplenent or correct application. Any

applicant who fails to submt any relevant facts or who
has submtted incorrect information in a permt
application shall, upon becom ng aware of such failure or
incorrect submttal, pronptly submt such suppl enentary
facts or corrected information. |In addition, an
applicant shall provide additional or revised information
as necessary to address any requirenents of subpart D of
part 63 of this chapter (Conpliance Extensions for Early
Reductions) or of this subpart that becone applicable to

the early reductions source after the date it filed a
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conpl ete application but prior to release of a draft
permt.

(e) Required information. The follow ng el enents

are required information for permt applications under
this subpart:

(1) Identifying information, including conpany
name, tel ephone nunber, and address (or plant nane,

t el ephone nunber, and address if different fromthe
conpany nane); owner's nane, telephone nunber, and agent;
and tel ephone nunber(s) and nanme(s) of plant site
manager/ cont act ;

(2) Al information required in 863.74 of part 63,

i ncluding that needed to describe the early reductions
source, its base year and post-reduction em ssions, and
supporting basis for the em ssions;

(3) A statenent of the proposed alternative
emssion |imtation for hazardous air pollutants fromthe
early reductions source on an annual basis, reflecting
the em ssion reductions required to qualify the early
reductions source for a conpliance extension under
subpart D of part 63 of this chapter;

(4) Additional emssion limting requirenents, such

as work practice standards or limtations on operation,
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whi ch are necessary to assure proper operation of
installed control equi pnent and conpliance with the
annual alternative emssion limtation for the early
reducti ons source;

(5 Information necessary to define alternative
operating scenarios for the early reductions source or
permt ternms and conditions for trading hazardous air
pol l utant increases and decreases under 871.25(a)(10),

i ncludi ng any associated permt terns and conditions
needed to assure conpliance with the alternative eni ssion
limtation under the alternative operating scenarios or
pol l utant tradi ng; and

(6) Statenents related to conpliance neeting the
followng criteri a:

(1) A statenent of nethods proposed to determ ne
conpliance by the early reductions source with the
proposed alternative emssion |imtation, including a
description of nonitoring devices and activities,
em ssion cal cul ati on procedures, recordkeeping, and
reporting requirenents and test nethods; and

(i1i) A schedule for subm ssion of conpliance
certifications during the permt term to be submtted no

| ess frequently than annually.
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(f) Any application form report, or conpliance
certification submtted pursuant to these regul ations
shall contain certification by a responsible official of
truth, accuracy, and conpleteness. This certification
and any other certification required under this part
shall state that, based on information and belief forned
after reasonable inquiry, the statenents and i nformation
in the docunent are true, accurate, and conpl ete.

8§71.25 Pernit content.

(a) Standard pernmit requirenents. Each permt
i ssued under this subpart shall include the follow ng
el ement s:

(1) Aternative emssion limtation. An annual

alternative emssion limtation for hazardous air

pol lutants fromthe early reductions source reflecting
the 90 percent reduction (95 percent for hazardous air
pol lutants which are particulate matter) which qualified
the early reductions source for a conpliance extension
under subpart D of part 63 of this chapter;

(2) Additional limtations. Addi ti onal em ssion

[imting requirenments, such as limtations on operation,
wor k practice standards, and any other em ssion limting

requirenments for the early reductions source necessary to
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assure conpliance with the alternative em ssion
limtation;

(3) Monitoring requirenents. Each permt shal

contain the follow ng nonitoring requirenents;

(i) Al emssions nonitoring and anal ysis
procedures or test nmethods necessary to assure conpliance
with the emssion limtations established under
paragraphs (a)(1) and (a)(2) of this section. Such
monitoring or testing shall be consistent with the
denonstration made pursuant to 863.74 of part 63 of this
chapter and any procedures and net hods promnul gat ed
pursuant to sections 114(a)(3) or 504(b) of the Act;

(1i) Periodic nmonitoring or testing sufficient to
yield reliable data fromthe relevant tine period that
are representative of the early reductions source's
conpliance with the permt. Such nonitoring requirenents
shal | assure use of terns, test nmethods, units, averaging
periods, and other statistical conventions consistent
wWith the denonstration nmade pursuant to 863.74 of part 63
of this chapter. Recordkeeping provisions nay be
sufficient to neet the requirenents of this paragraph
(a)(3)(ii); and

(1i1) As necessary, requirenments concerning the
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use, mai ntenance, and, where appropriate, installation of
noni tori ng equi pnment or et hods.

(4) Recordkeeping requirenents. The permt shal

contai n recordkeepi ng requirenents including the
foll owi ng, as applicabl e:

(i) Records of required nonitoring information that
i nclude the foll ow ng:

(A) The date, place as defined in the permt, and
time of sanpling or neasurenents;

(B) The date(s) anal yses were perforned;

(C© The conpany or entity that perforned the
anal yses;

(D) The analytical techniques or nethods used,

(E) The results of such anal yses; and

(F) The operating conditions as existing at the tine
of sanpling or neasurenent;

(i1i) Retention of records of all required
nmonitoring data and support information for a period of
at least 5 years fromthe date of the nonitoring sanple,
measurenment, report, or application. Support information
includes all calibration and mai ntenance records and al
original strip-chart recordings for continuous nonitoring

instrunentation, and copies of all reports required by
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the permt.

(5 Reporting requirenents. The permt shal

require the foll ow ng:

(i) Submttal of reports of all required nonitoring
at least every 6 nonths. Al instances of deviations
frompermt requirenents nust be clearly identified in
such reports; and

(ii) Pronpt reporting of any deviations fromperm:t
requi renments, including those attributable to upset
conditions as defined in the permt. Such reports shal
i ncl ude the probabl e cause of such devi ations and any
corrective actions or preventive neasures taken. The
Adm nistrator will define "pronpt” in the permt for each
situation and will do so in relation to the degree and
type of deviation likely to occur.

(6) A severability clause to ensure the continued
validity of the various permt requirenents in the event
of a challenge to any portions of the permt.

(7) Provisions stating the foll ow ng:

(1) The permttee nmust conply with all conditions
of the part 71 permt issued under this subpart. A
violation of an alternative emssion |[imtation, as well

as any other requirenent established in a permt issued
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under this subpart, is enforceable pursuant to the
authority of section 113 of the Act, notw thstandi ng any
denonstration of continuing 90 percent (95 percent in the
case of hazardous air pollutants which are particul ates)
em ssion reduction over the entire early reductions
source. Any permt nonconpliance constitutes a violation
of the Act and is grounds for enforcenent action or for
permt termnation, revocation and rei ssuance, or
nodi fi cation.

(ii) Need to halt or reduce activity not a defense.
It shall not be a defense for a permttee in an
enforcenent action that it would have been necessary to
halt or reduce the permtted activity in order to
mai ntain conpliance with the conditions of this permt.

(iii1) The permit may be revised, revoked, reopened,
and reissued, or termnated for cause. The filing of a
request by the permttee for a permt revision,
revocati on and rei ssuance, or termnation, or of a
notification of planned changes or antici pated
nonconpl i ance does not stay any permt condition.

(iv) The permt does not convey any property rights
of any sort, or any exclusive privilege.

(v) The permttee shall furnish to the



39
Adm nistrator, within a reasonable tine, any infornmation
that the Adm nistrator nmay request in witing to
det erm ne whet her cause exists for revising the permt,
revoking and reissuing, or termnating the permt or to
determ ne conpliance with the permit. Upon request, the
permttee shall also furnish to the Adm ni strator copies
of records required to be kept by the permt.

(8) Terns and conditions for reasonably anti ci pated
operating scenarios identified by the early reductions
source in its application as approved by the
Adm ni strator. Such terns and conditions:

(1) Shall require the early reductions source,
cont enpor aneously with maki ng a change from one operating
scenario to another, to record in a log at the permtted
facility a record of the scenario under which it is
operating. Provided that an emtting unit is nonitored
in a way that provides contenporaneous identification
that a change to a particular alternate scenario has
occurred, no notice to the Adm nistrator is required.

O herwi se, when such a change is nade, the permttee at
t he beginning of the follow ng week shall place in
regular nmail to the Admi nistrator notice that a change to

a particular alternate operating scenari o has occurred;
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and

(i) Must ensure that the terns and conditions of
each such alternative scenario neet the alternative
emssion limtation and the requirenents of this subpart.

(9) Ternms and conditions, if the permt applicant
requests them for the trading of hazardous air poll utant
em ssions increases and decreases anpbng eni ssions units
within the early reductions source wthout perm:t
revision or case-by-case approval of each em ssions
trade, provided that:

(1) Such ternms and conditions include all terns
requi red under paragraphs (a) and (c) of this section to
determ ne conpl i ance;

(i1i) The changes in hazardous air poll utant
em ssions do not exceed the em ssions all owabl e under the
permt;

(ti1) The changes in hazardous air poll utant
em ssions are not nodifications under any provision of
title I of the Act;

(iv) The Admi nistrator determ nes that the
em ssions are quantifiable and that replicable procedures
or other practical neans exist to enforce the eni ssion

trades; and
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(v) The early reductions source owner or operator
provi des the Admi nistrator witten notification at |east
7 days in advance of the proposed changes and includes in
the notification a description of the change in em ssions
that will occur, when the change will occur, and how the
i ncreases and decreases in emssions will conply with the
alternative emssion |imtation and other terns and
conditions of the permt.

(b) Federally enforceable requirenents. Al terns

and conditions in a permt issued under this subpart are
enforceable by the Adm nistrator and citizens under the
Act .

(c) Conpliance requirenents. All permts issued

under this subpart shall contain the follow ng el enents
with respect to conpliance:

(1) Consistent with paragraphs (a)(3), (a)(4), and
(a)(5) of this section, testing, nonitoring,
recor dkeepi ng, and reporting requirenents sufficient to
assure conpliance with the terns and conditions of the
permt. Any docunent (including reports) required to be
submtted by a permt shall contain a certification by a
responsi ble official that neets the requirenents of

§71. 24(f).
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(2) Inspection and entry provisions that require
that, upon presentation of credentials and ot her
docunents as may be required by law, the permttee shal
all ow the Admi nistrator or an authorized representative
to performthe foll ow ng:

(i) Enter upon the permttee's prem ses where the
early reductions source is |ocated or em ssions-rel ated
activity is conducted, or where required records are
kept ;

(i1i) Have access to and copy, at reasonable tines,
any records that nust be kept under the conditions of the
permt;

(1i1) Inspect at reasonable tinmes any facilities,
equi pnent (including nonitoring and air pollution control
equi pnent), practices, or operations regul ated or
required under the permt; and

(iv) Sanple or nonitor at reasonable tines
substances or paraneters for the purpose of determ ning
conpliance with the permt.

(3) Requirenments for conpliance certification with
terns and conditions contained in the permt, including
the alternative emission [imtation. Permts shal

i ncl ude each of the follow ng:
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(i) The frequency (not |ess than annually) of
subm ssi ons of conpliance certifications;

(i1i) Consistent with paragraph (a)(3) of this
section, a neans for nonitoring the conpliance of the
early reductions source with its alternative em ssion
[imtation;

(ti1) Arequirenment that the conpliance
certification include the follow ng:

(A) The identification of each termor condition of
the permt that is the basis of the certification;

(B) The conpliance status;

(C Vet her conpliance was conti nuous or
intermttent;

(D) The nethod(s) used for determning the
conpliance status of the early reductions source,
currently and over the reporting period consistent with
paragraph (a)(3) of this section; and

(E) Such other facts as the Adm nistrator may
require to determne the conpliance status of the early
reducti ons source;

(iv) Arequirenent that all conpliance
certifications be submtted to the Adm nistrator or the

Adm ni strator's designated agent; and
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(v) Such additional requirenments as may be
speci fi ed pursuant to sections 114(a)(3) and 504(b) of
t he Act.
(4) Such other provisions as the Adm ni strator may
require.

(d) Permt shield. (1) The Admi nistrator wll

expressly include in a permt issued pursuant to this
subpart a provision stating that conpliance with the
conditions of the permt shall be deened conpliance with
part 63, subpart D of this chapter (the Early Reductions
Rul e), as of the date of permt issuance.

(2) A permt shield my be extended to all permt
ternms and conditions for alternate operating scenari 0os
pursuant to paragraph (a)(9) of this section or that
al l ow i ncreases and decreases in hazardous air poll utant
em ssi ons pursuant to paragraph (a)(10) of this section.

(3) Nothing in this paragraph (d) or in any permt
i ssued pursuant to this subpart shall alter or affect the
fol |l ow ng:

(i) The provisions of sections 112(r) and 303 of
the Act (energency orders),

(ii) The liability of an owner or operator of an

early reductions source for any violation of applicable
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requirenents prior to or at the time of permt issuance,
or
(ti1) The ability of the Admnistrator to obtain
information froman early reductions source pursuant to
section 114 of the Act.

(e) Enmergency provision.

(1) Definition. An "energency" neans any situation

ari sing fromsudden and reasonably unforeseeabl e events
beyond the control of the early reductions source,

i ncluding acts of God, which situation requires i mredi ate
corrective action to restore nornmal operation, and that
causes the early reductions source to exceed an em ssion
[imtation under the permt, due to unavoi dabl e increases
in emssions attributable to the energency. An energency
shal |l not include nonconpliance to the extent caused by

i nproperly designed equi pnent, |ack of preventative

mai nt enance, carel ess or inproper operation, or operator
error.

(2) Effect of an energency. An ener gency

constitutes an affirmati ve defense to an acti on brought
for nonconpliance with such an emission limtation if the
condi ti ons of paragraph (e)(3) of this section are net.

(3) The affirmative defense of energency shall be
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denonstrated through properly signed, contenporaneous
operating | ogs, or other rel evant evidence that:

(1) An energency occurred and that the permttee
can identify the cause(s) of the emergency;

(i) The permtted facility was at the tine
bei ng properly operat ed;

(ti1) During the period of the energency the
permttee took all reasonable steps to mnimze |evels of
em ssions that exceeded the emssion limtation, or other
requirenents in the permt; and

(iv) The permttee submtted notice of the
energency to the Adm nistrator within 2 worki ng days of
the tinme when emssion limtations were exceeded due to
the energency. This notice fulfills the requirenent of
paragraph (a)(5)(ii) of this section. This notice nust
contain a description of the emergency, any steps taken
to mtigate em ssions, and corrective actions taken.

(4) In any enforcenent proceeding, the pernmttee
seeking to establish the occurrence of an energency has
t he burden of proof.

871.26 Pernit issuance, reopenings, and revisions.

(a) Action on application.

(1) A permt or permt revision nmay be issued only
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if all of the follow ng conditions have been net:

(i) The Admi nistrator has received a conplete
application for a permt or permt revision,

(ii) The requirenments for public participation
under 871.27 have been foll owed; and

(ii1) The conditions of the proposed permt or
permt revision neet all the requirenments of 871.25 and
provide for conpliance with an alternative em ssion
[imtation reflecting the em ssions reduction which
qualified the early reductions source for a conpliance
ext ensi on under part 63, subpart D of this chapter.

(2) The Administrator will take final action on
each permt application (including a request for permt
revision) within 12 nonths after receiving a conplete
application, except that final action nay be del ayed
where an applicant fails to provide additional
information in a tinely manner as requested by the
Admi ni strator under 871.24(c).

(3) The Adm nistrator will pronptly provide notice
to the applicant of whether the application is conplete.
Unl ess the Adm nistrator requests additional information
or otherwi se notifies the applicant of inconpleteness

wi thin 45 days of receipt of an application, the
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application shall be deened conplete. For revisions that
qualify as adm ni strative anendnents and are processed
t hrough the procedures of paragraph (c) of this section,
a conpl eteness determ nati on need not be nade.

(4) If a source submts a tinely and conpl ete
application for permt issuance, the source's failure to
have a title V permt for purposes of any requirenents
under section 112 pertaining to the early reductions
source is not a violation of this part until the
Adm ni strator takes final action on the permt
application. This protection shall cease to apply if,
subsequent to the conpl et eness determ nati on nade
pursuant to paragraph (a)(3) of this section, and as
required by 871.24(d), the applicant fails to submt by
the deadline specified in witing by the Adm ni strator
any additional information identified as being needed to
process the application.

(b) Permt renewal and expiration.

(1) Permts issued under this subpart shall not be
renewed. Permt renewal for expiring permts issued
under this subpart shall be acconplished according to the
requirenents of title V of the Act for conprehensive

permts for the facility containing the early reductions
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sour ce.

(2) Except as specified in paragraph (b)(3) of this
section, permt expiration termnates the early
reductions source's right to operate.

(3) If, consistent with the requirenents of title V
of the Act, a tinmely and conplete application for a
conprehensive title V permt for the facility containing
the early reductions source has been submitted but the
permtting authority has failed to i ssue or deny the
conprehensive permt prior to expiration of a permt
i ssued under this subpart, then the existing permt for
the early reductions source shall not expire until the
conprehensive title V permt for the facility has been
i ssued or deni ed.

(c) Admnistrative permt anendnents.

(1) An "adm nistrative permt amendnent” is a permt
revision that:

(i) Corrects typographical errors;

(i1i) ldentifies a change in the nane, address, or
phone nunber of any person identified in the permt, or
provides a simlar mnor adm nistrative change at the
sour ce;

(1i1) Requires nore frequent nonitoring or
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reporting by the permttee;

(iv) Alows for a change in ownership or
operational control of an early reductions source where
the permtting authority determ nes that no ot her change
in the permt is necessary, provided that a witten
agreenent containing a specific date for transfer of
permt responsibility, coverage, and liability between
the current and new pernmittee has been submtted to the
permtting authority; or

(v) Incorporates any other type of change which the
Adm ni strator has determned to be mnisterial in nature
and, therefore, simlar to those in paragraphs (c)(1)(i)
through (c)(1)(iv) of this section.

(2) Adnministrative pernmt anmendnent procedures.

Adm ni strative permt anmendnents nmay be nade to a permt

i ssued under this subpart using the follow ng procedures:
(1) The source shall submt to the Adm nistrator an

appl i cation containing a proposed addendumto the

source's permt. The application shall denonstrate how

t he proposed change neets one of the criteria for

adm ni strative anendnents set forth in paragraphs

(c)(1) (i) through (c)(1)(iv) of this section, and include

certification by the responsible official consistent with



51

871.24(f) that the change is eligible for admnistrative
anmendnent procedures. The addendum shal |

(A) ldentify the terns of the part 71, subpart B
permt the source proposes to change;

(B) Propose new permt ternms consistent with the
provi sions of this subpart applicable to the change;

(C Designate the addendum as havi ng been processed
under the procedures of this paragraph (c); and

(D) Specify that the addendumw || be effective 60
days fromthe date of the Admnistrator's receipt, unless
the Adm ni strator disapproves the change w thin such
peri od.

(1i) The Admnistrator will allow the source to
i npl emrent the requested change i medi ately upon naki ng
all required submttals, including the proposed addendum

(i1i1) The proposed addendumwi || becone effective
60 days after the Adm nistrator receives the submttal
provi ded the Adm nistrator has not di sapproved the
request in witing before the end of the 60-day period.
The Admi nistrator shall record the change by attaching a
copy of the addendumto the part 71, subpart B permt.

(iv) If the Adm nistrator disapproves the change,

he or she shall notify the source of the reasons for the
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di sapproval in a tinmely manner. Upon receiving such
notice, the source shall conply with the terns of the
permt that it had proposed to change, and thereafter the
proposed addendum shall not take effect.

(v) The process in this paragraph (c) may al so be
used for changes initiated by the Adm nistrator that neet
the criteria under paragraphs (c¢)(1)(i), (ii), and (iv)
of this section. For such changes, the Adm nistrator
will notify the source of the proposed change and its
effective date, and shall attach a copy of the change to
the existing permt. On the effective date of the
proposed change, the source shall conply with the
provi sions of the proposed change.

(vi) The permt shield under 871.25(d) may not
extend to adm ni strative anmendnents processed under this
par agraph (c)(2).

(d) Permt revision procedures.

(1) Citeria. Permt revision procedures shall be
used for applications requesting permt revisions that do
not qualify as adm nistrative anmendnments. Nothing herein
shal |l be construed to preclude the permttee from nmaking
changes consistent with this subpart that woul d render

existing permt conpliance terns and conditions
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irrel evant.

(2) Permt revisions shall neet all requirenents of
this subpart, including those for applications, public
participation, and review by affected States, as they
apply to permt issuance. The Adm nistrator wll
conplete review on permt revisions within 9 nonths after
recei pt of a conplete application.

(e) Reopening for cause.

(1) Each issued permt shall include provisions
speci fying the conditions under which the permit will be
reopened. A permt shall be reopened and revi sed under
any of the follow ng circunstances:

(1) The Adm nistrator determ nes that the permt
contains a material mstake or that inaccurate statenents
were nade in establishing the emssion [imts or other
terns or conditions of the permt.

(1i) The Adm nistrator determnes that the permt
nmust be revised to assure conpliance with the alternative
emssion limtation.

(2) Proceedings to reopen and issue a permt shal
follow the sane procedures as apply to initial permt
i ssuance and shall affect only those parts of the permt

for which cause to reopen exists.
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(3) Reopenings under paragraph (e)(1) of this
section shall not be initiated before a notice of such
intent is provided to the early reductions source by the
Adm ni strator. Such notice will be provided at |east 30
days in advance of the date that the permt is to be
reopened, except that the Admi nistrator nmay provide a
shorter time period in the case of an energency.

(f) EPA review under State progranms for issuing

specialty pernts.

(1) If the Adm nistrator approves a State program
for the inplenentation of this subpart, the State program
shall require that the Adm nistrator receive a copy of
each permt application (including any application for
permt revision) each proposed pernmt, and each final
permt issued pursuant to this subpart. The State
program nmay require that the applicant provide a copy of
any permt application directly to the Adm ni strator.

(2) The Adm nistrator will object to the issuance of
any proposed permt determ ned by the Adm nistrator not
to be in conpliance with requirenents under this subpart
or part 63 of this chapter. |[If the Adm nistrator objects
inwiting within 45 days of receipt of a proposed permt

and all necessary supporting docunentation, the State
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shall not issue the permt.

(3) Any EPA objection to a proposed permt wll
include a statenment of the Adm nistrator's reasons for
obj ection and a description of the ternms and conditions
that the permt nust include to respond to the
objections. The Adm nistrator will provide the permt
applicant a copy of the objection.

(4) Failure of the State to do any of the follow ng
al so shall constitute grounds for an objection:

(1) Conmply with paragraph (f)(1) of this section;

(1i) Submt any information necessary to review
adequately the proposed permt; or

(ii1) Process the permt under procedures approved
to neet paragraph (f) of this section.

(5 If the State fails, within 90 days after the
date of an objection under paragraph (f)(2) of this
section, to revise and submt a proposed permt in
response to the objection, the Adm nistrator will issue
or deny the permt in accordance with the requirenents of
this subpart.

(6) Public petitions to the Adm nistrator. Wthin

60 days after expiration of the Adm nistrator's 45-day

review period, any person may petition the Adm nistrator
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inwiting to nmake an objection. Any such petition shal
be based only on objections to the permt that were
rai sed with reasonabl e specificity during the public
conment period provided for and consistent with 8§71. 27,
unl ess the petitioner denonstrates that it was
i npracticable to raise such objections within such
period, or unless the grounds for such objection arose
after such period. |If the Adm nistrator objects to the
permt as a result of a petition filed under this
par agraph, the permtting authority shall not issue the
permt until EPA' s objection has been resol ved, except
that a petition for review does not stay the
effectiveness of a permt or its requirenents if the
permt was issued after the end of the 45-day review
period and prior to an objection. If the permtting
authority has issued a permt prior to receipt of an EPA
obj ection under this paragraph, the Adm nistrator wll
revise, termnate, or revoke such permt, and shall do so
consistent with the procedures in 40 CFR 70.7(g)(4) or
(g)(5) (i) except in unusual circunstances, and the
permtting authority may thereafter issue only a revised
permt that satisfies EPA's objection. 1In any case, the

source will not be in violation of the requirenment to
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have submtted a tinely and conpl ete application.

871.27 Public participation and adninistrative revi ew

Al'l permt proceedings, including preparation of
draft permts, initial permt issuance, permt revisions,
and granted appeals, shall provide adequate procedures
for public participation, including notice, opportunity
for cooment, a hearing if requested, and adm nistrative
appeal . Specific procedures shall include the foll ow ng:

(a) Revision, revocation and reissuance, or

term nation of permts

(1) Permts may be revised, revoked and reissued,
or termnated either at the request of any interested
person (including the permttee) or upon the
Adm nistrator's initiative. However, permts may only be
revi sed, revoked and reissued, or termnated for the
reasons specified in 8871.25(a)(7) and 71.26(e). Al
requests shall be in witing and shall contain facts or
reasons supporting the request.

(2) If the Adm nistrator decides the request is not
justified, he or she shall send the requester a brief
witten response giving a reason for the decision.
Deni al s of requests for revision, revocation and

rei ssuance, or termnation are not subject to public
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notice, comment, or hearings. Denials by the
Adm ni strator may be informally appealed to the
Envi ronnment al Appeals Board by a letter briefly setting
forth the relevant facts. The Board may direct the
Adm ni strator to begin revision, revocation and
rei ssuance, or termnation proceedi ngs under paragraph
(a)(3) of this section. The appeal shall be considered
denied if the Board takes no action within 60 days after
receiving it. This informal appeal is, under 42 U S. C
8307, a prerequisite to seeking judicial review of EPA
action in denying a request for revision, revocation and
rei ssuance, or termnation.

(3) (i) Except in the case of admnistrative
anmendnent of a permt, if the Admnistrator tentatively
decides to revise or revoke and reissue a permt under
8871.25(a)(7) and 71.26(e), he or she shall prepare a
draft permt under paragraph (b) of this section
i ncorporating the proposed changes. The Admi nistrator
may request additional information and, in the case of a
revised permt, shall require the subm ssion of an
updated application. |In the case of revoked and rei ssued
permts, the Adm nistrator shall require the subm ssion

of a new application.
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(1i) In apermt revision under this subsection,
only those conditions to be revised shall be reopened
when a new draft permt is prepared. All other aspects
of the existing permt shall remain in effect for the
duration of the unrevised permt. Wen a permt is
revoked and rei ssued under this subsection, the entire
permt is reopened just as if the permt had expired and
was being reissued. During any revocation and rei ssuance
proceeding the permttee shall conply with all conditions
of the existing permt until a new final permt is
rei ssued.

(4) If the Administrator tentatively decides to
termnate a permt under 8871.25(a)(7) and 71.26(e), he
or she shall issue a notice of intent to termnate. A
notice of intent to termnate is a type of draft perm:t
which foll ows the sane procedures as any draft permt
prepar ed under paragraph (b) of this section. A notice
of intent to termnate shall not be issued if the
Adm ni strator and the permttee agree to termnation in
the course of transferring permt responsibility to an
approved State under 871.21(e).

(5) Any request by the permttee for revision to an

existing permt shall be treated as a permt application
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and shall be processed in accordance with al
requi rements of 8§71.24.

(b) Draft permts.

(1) Once an application is conplete, the
Adm nistrator shall tentatively decide whether to prepare
a draft permit or to deny the application.

(2) If the Admnistrator tentatively decides to
deny the permt application, he or she shall issue a
notice of intent to deny. A notice of intent to deny the
permt application is a type of draft permt which
foll ows the sanme procedures as any draft permt prepared
under this subsection. |If the Admnistrator's final
decision is that the tentative decision to deny the
permt application was incorrect, he or she shal
w thdraw the notice of intent to deny and proceed to
prepare a draft permt under paragraph (b)(4) of this
section.

(3) If the Admi nistrator decides to prepare a draft
permt, he or she shall prepare a draft permt that
contains the permt conditions under 871.25.

(4) Al draft permts prepared under this
subsection shall be publicly noticed and nade avail abl e

for public comment. The Admi nistrator shall give notice
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of opportunity for a public hearing, issue a fina
deci sion and respond to comments. For all early
reductions permts, an appeal may be taken under
paragraph (1) of this section.

(c) Statenent of basis . The Adm nistrator shall

prepare a statenment of basis for every draft permt. The
statenent of basis shall briefly describe the derivation
of the conditions of the draft permt and the reasons for
themor, in the case of notices of intent to deny or

term nate, reasons supporting the tentative deci sion.

The statenent of basis shall be sent to the applicant

and, on request, to any other person.

(d) Public notice of permt actions and public

comment period .

(1) Scope.

(i) The Adm nistrator shall give public notice that
the follow ng actions have occurred:

(A) A permt application has been tentatively
deni ed under paragraph (b)(2) of this section;

(B) A draft permt has been prepared under
paragraph (b)(3) of this section;

(© A hearing has been schedul ed under paragraph

(f) of this section;
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(D) An appeal has been granted under paragraph
(1)(3) of this section.

(ii) No public notice is required in the case of
adm ni strative permt anendnents, or when a request for
permt revision, revocation and reissuance, or
term nation has been deni ed under paragraph (a)(2) of
this section. Witten notice of that denial shall be
given to the requester and to the pernittee.

(ti1) Public notices may descri be nore than one
permt or permt action.

(2) Tinmng.

(i) Public notice of the preparation of a draft
permt or permt revision (including a notice of intent
to deny a permt or permt revision application) shall
allow at | east 30 days for public conment.

(ii) Public notice of a public hearing shall be
given at | east 30 days before the hearing. (Public
notice of the hearing nmay be given at the sanme tine as
public notice of the draft permt or permt revision and
the two notices may be conbi ned.)

(ti1) The Adm nistrator shall provide such notice
and opportunity for participation to Affected States on

or before the tinme that the Adm nistrator provides this
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notice to the public.

(3) Methods. Public notice of activities described
in paragraph (d)(1)(i) of this section shall be given by
t he foll ow ng net hods:

(i) By mailing a copy of a notice to the foll ow ng
persons (any person otherw se entitled to receive notice
under this paragraph (d) may waive his or her rights to
receive notice for any permt):

(A) The applicant;

(B) Any other agency which the Adm ni strator knows
has issued or is required to issue any other permt under
the Clean Air Act for the sane facility or activity;

(C) Affected States and Indian Tri bes;

(D) Affected State and | ocal air pollution control
agenci es, the chief executives of the city and county
where the early reductions source is |ocated, any
conpr ehensi ve regi onal | and use pl anni ng agency and any
State, Federal Land Manager, or |ndian Governi ng Body
whose | ands may be affected by em ssions fromthe
regul ated activity;

(E) Persons on a mailing list devel oped by:

(1) Including those who request in witing to be on

the |ist;



64

(2) Soliciting persons for "area lists" from
participants in past permt proceedings in that area; and

(3) Notifying the public of the opportunity to be
put on the mailing list through periodic publication in
the public press and in such publications as Regi onal and
State funded newsl etters, environnental bulletins, or
State law journals. (The Adm nistrator nmay update the
mailing list fromtime to time by requesting witten
indication of continued interest fromthose listed. The
Adm ni strator may delete fromthe |list the name of any
person who fails to respond to such a request.)

(4) To any unit of |ocal governnent having
jurisdiction over the area where the early reductions
source is located and to each State agency havi ng any
authority under State law with respect to the operation
of such source.

(ii) By publication of a notice in a daily or
weekl y newspaper of general circulation within the area
affected by the early reductions source.

(ti1) By any other method reasonably cal culated to
gi ve actual notice of the action in question to the
persons potentially affected by it, including press

rel eases or any other forumor nediumto elicit public
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partici pation.
(4) Contents.

(1) Al public notices . Al public notices issued

under this subpart shall contain the foll ow ng m nimm
i nformati on:

(A) The nane and address of the Adm nistrator or
the Adm nistrator's desi gnated agent processing the
permt;

(B) The nane and address of the permttee or permt
applicant and, if different, of the facility regul ated by
the permt;

(C© The activity or activities involved in the
permt action;

(D) The em ssions change involved in any permt
revi sion,;

(E) The nane, address and tel ephone nunber of a
person fromwhominterested persons may obtain additional
i nformation, including copies of the draft permt, the
application, all relevant supporting materials, and al
other materials available to the Adm nistrator that are
relevant to the permt deci sion;

(F) A brief description of the comment procedures

required by paragraphs (e) and (f) of this section and



66

the tinme and place of any hearing that will be held,
including a statenment of procedures to request a hearing
(unl ess a hearing has already been schedul ed) and ot her
procedures by which the public may participate in the
final permt decision; and

(G Any additional information considered necessary
or proper.

(ii) Public notices for hearings . 1In addition to

the general public notice described in paragraph

(d)(4) (i) of this section, the public notice of a hearing
under paragraph (f) of this section shall contain the
foll owi ng information:

(A) Reference to the date of previous public
notices relating to the permt;

(B) Date, tinme, and place of the hearing; and

(C© A brief description of the nature and purpose
of the hearing, including the applicable rules and
pr ocedures.

(5 In addition to the general public notice
descri bed in paragraph (d)(4)(i) of this section, all
persons identified in paragraphs (d)(3)(i)(A), (B), and
(C of this section shall be mailed a copy of the fact

sheet or statenment of basis, the permt application (if
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any), and the draft permt (if any).

(e) Public coments and requests for public

hearings. During the public comment period provided
under paragraph (a) of this section, any interested
person may submt witten coments on the draft permt or
permt revision and nmay request a public hearing, if no
hearing has already been schedul ed. A request for a
public hearing shall be in witing and shall state the
nature of the issues proposed to be raised at the
hearing. Al coments shall be considered in nmaking the
final decision and shall be answered as provided in
paragraph (j) of this section. The Adm nistrator wll
keep a record of the commenters and of the issues raised
during the public participation process, and such records
shal|l be available to the public.

(f) Public hearings .

(1)(i) The Adm nistrator shall hold a hearing
whenever he or she finds, on the basis of requests, a
significant degree of public interest in a draft permt
or permt revision,

(i1i) The Adm nistrator may al so hold a public
hearing at his or her discretion, whenever, for instance,

such a hearing mght clarify one or nore issues involved
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in the permt decision;

(iti1) Public notice of the hearing shall be given
as specified in paragraph (d) of this section.

(2) \Whenever a public hearing is held, the
Adm ni strator shall designate a Presiding Oficer for the
heari ng who shall be responsible for its scheduling and
orderly conduct.

(3) Any person may submt oral or witten
statenents and data concerning the draft permt or permt
revision. Reasonable Iimts may be set upon the tine
all owed for oral statements, and the subm ssion of
statenents in witing may be required. The public
comrent period under paragraph (d) of this section shal
be automatically extended to the close of any public
hearing under this subsection. The hearing officer may
al so extend the comment period by so stating at the
heari ng.

(4) A tape recording or witten transcript of the

hearing shall be nmade available to the public.

(g) Ooligation to raise issues and provide

information during the public comment period . All

persons, including applicants, who believe any condition

of a draft permt is inappropriate or that the
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Adm nistrator's tentative decision to deny an
application, termnate a permt, or prepare a draft
permt is inappropriate, nust raise all reasonably
ascertainabl e i ssues and submt all reasonably

ascertai nabl e argunments supporting their position by the
cl ose of the public comment period (including any public
hearing). Any supporting materials which are submtted
shall be included in full and may not be incorporated by
reference, unless they are already part of the

adm ni strative record in the sane proceedi ng, or consi st
of State or Federal statutes and regul ations, EPA
docunents of general applicability, or other generally
avai | abl e reference materials. Comenters shall nmake
supporting materials not already included in the

adm ni strative record available to EPA as directed by the
Adm nistrator. (A comment period |onger than 30 days may
be necessary to give comenters a reasonabl e opportunity
to conply with the requirenents of this paragraph (g).
Additional time shall be granted to the extent that a
comment er who requests additional tinme denonstrates the
need for such tine.)

(h) Reopening of the public comment period

(1)(i) The Adm nistrator may order the public
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comrent period reopened if the procedures of this
par agraph (h) could expedite the deci sionmaki ng process.
When the public conment period is reopened under this
paragraph (h), all persons, including applicants, who
believe any condition of a draft permt is inappropriate
or that the Admnistrator's tentative decision to deny an
application, termnate a permt, or prepare a draft
permt is inappropriate, must submt all reasonably
avai | abl e factual grounds supporting their position,
including all supporting material, by a date, not |ess
than 60 days after public notice under paragraph
(h)(1)(ii) of this section, set by the Adm ni strator
Thereafter, any person nay file a witten response to the
material filed by any other person, by a date, not |ess
than 20 days after the date set for filing of the
material, set by the Adm nistrator.

(i1i) Public notice of any coment period under this
par agraph shall identify the issues to which the
requi rements of paragraph (h)(1)(i) of this section shal
apply.

(iii) On his or her own notion or on the request of
any person, the Adm nistrator may direct that the

requi renments of paragraph (h)(1)(i) of this section shal



71
apply during the initial comment period where it
reasonably appears that issuance of the permt wll be
contested and that applying the requirenents of paragraph
(h)(1)(i) of this section will substantially expedite the
deci si onmaki ng process. The notice of the draft permt
shal | state whenever this has been done.

(iv) A comment period of |onger than 60 days wl|
often be necessary in conplicated proceedings to give
commenters a reasonabl e opportunity to conply with the
requirenments of this subsection. Commenters may request
| onger coment periods and they shall be granted to the
extent they appear necessary.

(2) If any data, information, or argunents
subm tted during the public comment period appear to
rai se substantial new questions concerning a permt, the
Adm ni strator may take one or nore of the foll ow ng
actions:

(i) Prepare a new draft permt, appropriately
nodi fi ed;

(ii) Prepare a revised statenent of basis, a fact
sheet or revised fact sheet, and reopen the comment
period; or

(1i1) Reopen or extend the comment period to give



72

interested persons an opportunity to comment on the
i nformati on or argunents submtted.

(3) Coments filed during the reopened comment
period shall be Iimted to the substantial new questions
that caused its reopening. The public notice shal
define the scope of the reopening.

(4) Public notice of any of the above actions shal
be issued under paragraph (d) of this section.

(i) Issuance and effective date of permt

(1) After the close of the public coment period on
a draft permt, the Admnistrator shall issue a fina
permt decision. The Adm nistrator shall notify the
applicant and each person who has submtted witten
comments or requested notice of the final permt
decision. This notice shall include reference to the
procedures for appealing a decision on a permt. For the
pur poses of this paragraph (i), a final permt decision
means a final decision to issue, deny, revise, revoke and
reissue, or termnate a permt.

(2) A final permt decision shall becone effective
30 days after the service of notice of the decision
unl ess:

(1) A later effective date is specified in the
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deci si on; or
(ii) No coments requested a change in the draft
permt, in which case the permt shall becone effective
i mredi atel y upon i ssuance.

(1) Response to comments .

(1) At the time that any final permt decision is
i ssued, the Adm nistrator shall issue a response to
comments. This response shall

(i) Specify which provisions, if any, of the draft
permt have been changed in the final permt decision,
and the reasons for the change; and

(ii) Briefly describe and respond to al
significant comments on the draft permt raised during
the public conment period, or during any hearing.

(2) Any docunents cited in the response to comments
shall be included in the adm nistrative record for the
final permt decision as defined in paragraph (k) of this
section. |If new points are raised or new materi al
supplied during the public comment period, EPA may
docunent its response to those matters by addi ng new
materials to the admnistrative record.

(3) The response to comrents shall be available to

t he public.
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(4) The Adm nistrator will notify in witing any
Affected State of any refusal to accept recomrendati ons
for the permt that the State submtted during the public
or Affected State review period.

(k) Admnistrative record for final perm:t

(1) The Administrator shall base final permt
decisions on the adm nistrative record defined in this
par agraph (k).

(2) The admnistrative record for any final permt
shal | consist of:

(1) Al comrents received during the public comrent
period, including any extension or reopening;

(ii) The tape or transcript of any hearing(s) held;

(ii1) Any witten material submtted at such a
heari ng;

(iv) The response to comments required by paragraph
(j) of this section and any new naterials placed in the
record under paragraph (j) of this section;

(v) Oher docunents contained in the supporting
file for the permt;

(vi) The final permt,;

(vii) The application and any supporting data

furni shed by the applicant;
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(viii) The draft permt or notice of intent to deny
the application or to termnate the permt;

(ix) The statenment of basis for the draft permt;

(x) Al docunents cited in the statenent of basis;

O her docunents contained in the supporting file for
the draft permt.

(3) The additional docunents required under
par agraph (k) (2) of this section should be added to the
record as soon as possible after their receipt or
publication by EPA. The record shall be conplete on the
date the final permt is issued.

(4) This section applies to all final permts.

(5 Material readily available at the issuing
Regi onal O fice, or published naterials which are
generally avail able and which are included in the
adm ni strative record under the standards of paragraph
(j) of this section ("response to coments"”), need not be
physically included in the sane file as the rest of the
record as long as it is specifically referred to in the
statenent of basis or fact sheet or in the response to
conment s.

(1) Appeal of permts .

(1) Wthin 30 days after a final permt decision
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has been issued, any person who filed conments on the
draft permt or participated in the public hearing nmay
petition the Environnmental Appeals Board to review any
condition of the permt decision. Any person who failed
to file comments or failed to participate in the public
hearing on the draft permt nay petition for
admni strative reviewonly to the extent of the changes
fromthe draft to the final permt decision. The 30-day
period within which a person may request review under
this subsection begins with the service of notice of the
Adm nistrator's action unless a |later date is specified
in that notice. The petition shall include a statenent
of the reasons supporting that review, including a
denonstration that any issues raised were raised during
the public coment period (including any public hearing)
to the extent required by these regul ations unless the
petitioner denonstrates that it was inpracticable to
rai se such objections within such period or unless the
grounds for such objection arose after such period, and,
when appropriate, a showi ng that the condition in
question is based on:

(1) A finding of fact or conclusion of [aw which is

clearly erroneous; or
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(i1i) An exercise of discretion or an inportant
policy consideration which the Environnental Appeals
Board should, in its discretion, review

(2) The Board may al so decide on its initiative to
review any condition of any permt issued under this
subpart. The Board must act under this paragraph within
30 days of the service date of notice of the
Admi ni strator's acti on.

(3) Wthin a reasonable tine following the filing
of the petition for review, the Board shall issue an
order either granting or denying the petition for review
To the extent review is denied, the conditions of the
final permt decision becone final agency action. Public
notice of any grant of review by the Board under
paragraph (1)(1) or (2) of this section shall be given as
provi ded in paragraph (d) of this section. Public notice
shall set forth a briefing schedule for the appeal and
shall state that any interested person may file an am cus
brief. Notice of denial of review shall be sent only to
applicant and to the person(s) requesting review

(4) A petition to the Board under paragraph (1)(1)
of this section is, under 42 U S.C. 307(b), a

prerequisite to the seeking of judicial review of the
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final agency action.

(5) (i) For purposes of judicial review final
agency action occurs when a final permt is issued or
deni ed by EPA and agency revi ew procedures are exhaust ed.
A final permt decision shall be issued by the
Adm ni strator:

(A) VWhen the Board issues notice to the parties
t hat revi ew has been deni ed;

(B) When the Board issues a decision on the nerits
of the appeal and the decision does not include a remand
of the proceedings; or

(© Upon the conpletion of remand proceedings if
t he proceedi ngs are remanded, unless the Board' s renmand
order specifically provides that appeal of the renand
decision will be required to exhaust adm nistrative
remedi es.

(6) Neither the filing of a petition for review of
any condition of the permt or permt decision nor the
granting of an appeal by the Environnental Appeals Board
shal |l stay the effect of any contested permt or permt
condi ti on.

(m Conputation of tine .

(1) Any tine period scheduled to begin on the
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occurrence of an act or event shall begin on the day
after the act or event.

(2) Any tine period scheduled to begin before the
occurrence of an act or event shall be conputed so that
the period ends on the day before the act or event,
except as ot herw se provided.

(3) If the final day of any tine period falls on a
weekend or |l egal holiday, the tine period shall be
extended to the next working day.

(4) \Wenever a party or interested person has the
right or is required to act wwthin a prescribed period
after the service of notice or other paper upon himor
her by mail, 3 days shall be added to the prescribed

tine.
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