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[40 CFR 61]

[ Docket No. A-97-21]

Draft Determ nation of Adequacy of Section 112 Authorities

And Draft Determ nation of Need for Additional Standards
ACGENCY: Environnmental Protection Agency (EPA)
ACTION: Notice of Draft Determ nations.
SUWARY: Today’'s notice provides, for public comment, the
EPA's draft determinations that the | egal authorities and
mandat es provi ded by section 112 of the Cean Air Act (CAA
are adequate to prevent serious, adverse, public health
effects and serious or wi despread environmental effects
associ ated with atnospheric deposition of hazardous air
pollutants to the Great Waters. Today’s notice al so
provi des EPA's draft determ nation that, at this tine,
further em ssion standards or control mneasures under section
112, beyond those otherw se authorized by section 112, are
not necessary and appropriate to prevent such effects.
These actions are being taken pursuant to section 112(nj(6)
of the CAA, as amended in 1990, and a consent decree entered

in Sierra JQub v. Browner, Cv. No. 96-1680. Fi nal

determ nations are required under the consent decree to be

made by March 15, 1998.
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DATES: Witten conmments nust be submitted by [insert date
30 days from date of publication].
ADDRESSES: Commenters must send an original and two copies
of their coments, referencing docket nunber A-97-21, to the
Air Docket, U S. Environnental Protection Agency, 401 M
Street, SW Washi ngton, DC 20460.
Comrents and data may al so be submtted electronically by
follow ng the instructions under SUPPLEMENTARY | NFORMATI ON
of this docunent. No Confidential Business Information
(CBI) should be submtted through e-nail
FOR FURTHER | NFORMATI ON CONTACT: Di anne Byrne, O fice of
Air Quality Planning and Standards (MD-15), U. S
Envi ronnental Protection Agency, Research Triangle Park,
North Carolina 27711, tel ephone nunber (919) 541-5342.
SUPPLEMENTARY | NFORVATI ON:

El ectronic Availability

The official record for this notice, as well as the public
version, has been established for this notice under docket
nunmber A-97-21 (including coments and data submtted

el ectronically as described below). A public version of
this record, including printed, paper versions of electronic
coments, which do not include any information clainmed as
CBl, is available for inspection from8 a.m to

4 p.m, Mnday through Friday, excluding |egal holidays.
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The official record is |ocated at the address in “ADDRESSES’
at the beginning of this docunent. Electronic conmments can
be sent directly to EPA at A-and- R Docket @panuil . epa. gov.
El ectronic comments nust be submitted as an ASCI| file
avoi ding the use of special characters and any form of
encryption. Coments and data will also be accepted on
disks in Wrd Perfect in 5.1 file format or ASCII file
format. Al coments and data in electronic form nust be
identified by the docket nunmber (A-97-21). Electronic
coments on this draft notice may be filed online at many
Federal Depository Libraries.
The information in this notice is organi zed as foll ows:
| . Background
I'l. Introduction

A. Statutory Requirenments for G eat Waters Program

B. Scope of Analysis

I1l. Statutory Analysis - Qther Provisions Relative to
section 112(n) Mandate

A Definition of Mjor Source
Definition of Adverse Environnental Effect
Li sting of Pollutants

Li sting of Sources

m O O W

Regul ations to Control Em ssions of Pollutants
1. MACT and GACT Standards

2. Resi dual Ri sk St andar ds
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F. Ur ban Area Source Program

G Studi es and Reports to Congress

1. Mercury
2. Electric Uilities

H. Solid Waste I ncineration Units
V. Determ nation of Adequacy and No Need for Further

Regul ati ons

Backgr ound

Pursuant to section 112(n)(6) of the CAA EPA is
submtting for public cornment a draft determ nation that the
| egal authorities and nandates provided by section 112 of
the CAA are adequate to prevent serious, adverse, public
health effects and serious or w despread environnent al
ef fects associated with atnospheric deposition of hazardous
air pollutants (HAP) to the Geat Waters. The EPA is al so
submitting for public corment its draft determ nation that
further em ssions standards or control neasures under
section 112(nm) (6), beyond those otherw se authorized or
required by section 112, are not at this time necessary or
appropriate to prevent such effects. The bases for these
draft determ nations are discussed in today s notice and are
briefly summari zed bel ow.

Section 112(nm)(6) of the CAA requires that EPA

determ ne whet her adequate authority exists within the
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provi sions of section 112, other than subsection (m(6) to
prevent serious, adverse, effects to public health and
serious or w despread environnental effects associated with
at nospheric deposition of HAP to the Geat Waters. In
conducting this assessnent, EPA reviewed the authorities
granted by section 112, as they may function to reduce
adverse effects caused by deposition of HAP to the G eat
Waters. It should be enphasized that this determ nation
pertains to the authority within the CAA to take actions as
appropriate to address the enunerated effects; it does not
pertain to the efficacy of prior or future actions. 1In
addition, the scope of this determ nation is focused on the
authority within section 112 to address those pollutants and
sources that can be regul ated under that section's
authority. As such, pollutants that are not |isted as HAP
pursuant to section 112(b), and source categories that could
not be |listed pursuant to section 112(b) are not included
within the scope of this determnation. Wile not part of
this determination, it nay be useful to note that sone
unlisted pollutants that are pollutants of concern to the
Great Waters are regul ated by other sections of the CAA
(such as nitrogen oxides which are regul ated pursuant to
sections 108, 109, 202, and section 407). Simlarly, source

categories that are outside the scope of section 112 can be
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regul at ed under other provisions of the CAA (such as nobile
sources regul ated pursuant to section 202). Em ssions of
the Geat Waters’ pollutants of concern that are addressed
by other statutes (e.g., wastewater discharges addressed by
the Cean Water Act) are also not wthin the scope of this
adequacy determ nati on.

Section 112 establishes a statutory schene by which EPA
is to identify HAP which nmay cause or contribute to adverse
effects to public health or the environnent, devel op
performance standards for the control of em ssions from
stationary sources of such HAP (in addition to the HAP
listed by Congress in the CAA), and adjust these control
requi renents as needed to address any renmi ni ng unaccept abl e
risk that may be present after sources have conplied with
the em ssion standards. The types of adverse environmnental
effects to be prevented are defined in the CAA and are broad
in scope. An adverse environnental effect is defined by
section 112(a)(7) as “any significant and w despread adverse
effect, which nmay reasonably be anticipated, to wildlife,
aquatic life, or other natural resources, including adverse
i npacts on popul ati ons of endangered or threatened species
or significant degradation of environnmental quality over
broad areas.”

Aut horities provided by other provisions of section 112
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that may be particularly relevant to the Geat Waters’
pol lutants and sources are briefly sumarized bel ow.
Section 112 authorizes EPA to:

- ldentify and list any air pollutant that nay cause
adverse effects due to atnospheric deposition (section
112(b)).

- ldentify and list any stationary source category that
emts pollutants with the potential to cause adverse effects
(section 112(c)).

- Establish a |l esser quantity (e.g., below 10 tons per

year for a single pollutant) enission rate based on several

factors, including persistence and potential to

bi oaccunul ate. Such em ssion rate, once established, would

replace the 10 ton per year rate, per pollutant, that is

ot herwi se used to define a nmjor source (section 112(a)(1)).
- Establish test nmethods and anal ytic procedures for

nmoni tori ng and measuring em ssions, anbient concentrations,

deposition, and bioaccunul ati on of HAP (section 112(b)(5)).
- List sources of 7 specific HAP to assure at |east 90

percent of em ssions of each pollutant are subject to

nati onal em ssion standards (section 112(c)(6)). These

pollutants are of particular concern for the Geat Waters.

- Pronul gate performance standards (section 112(d)) for
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maj or sources and |isted area sources. These standards are
to reflect the maxi num degree of em ssion reduction that is
achi evabl e, taking into consideration the cost of achieving
such reduction, non-air quality health and environnental
i npacts, and energy requirenents. In addition, these
standards are to apply pollution prevention neasures,
processes, nethods, systens or techni ques which reduce the
vol unme of or elimnate em ssions through process changes,
substitution of materials, enclosure of systens or
processes, and ot her neasures.

- Require additional controls, as necessary to provide
an anple margin of safety to protect public health or to
prevent an adverse environmental effect. Authority to take
action, as needed, to help prevent the effects identified
under section 112(nm)(6) is provided by the “residual risk”
provi sion (section 112(f)).

- Conplete and transmt to Congress two studies that
are especially relevant to the Great Waters program The
first is a study of mercury em ssions fromelectric
utilities, municipal waste conbustors, and ot her sources,
including smaller (i.e., area) sources. Wen the study
beconmes final, the results will be helpful in prioritizing
mercury reduction strategies. The second study addresses

the hazards to public health expected to occur as a result
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of HAP em ssions fromelectric utilities. Section
112(n) (1) (A) further requires that EPA determ ne, based on
the results its study, whether regulations to reduce utility
em ssions are warranted. This regulatory determ nation has
not yet been nmade (section 112(n)(1)).

Based on its analysis of these section 112 provisions,
and on current know edge of em ssion sources, atnospheric
transport and deposition, and bioaccunul ati on, EPA believes
that section 112 authority is adequate to prevent serious
adverse effects to public health and serious or w despread
environnental effects associated with the deposition of HAP
to Geat Waters. If the other authorities of section 112
are found i nadequate, section 112(n)(6) of the CAA provides
additional authority to EPA to adopt further em ssion
standards or other control neasures not otherw se mandat ed
or authorized by section 112, if necessary and appropri ate,
to fully conply with the protective mandate of the G eat
Waters provisions. Since EPA believes that the authorities
in section 112 are adequate to prevent the enunerated
effects, EPA believes that it would not be appropriate, at
this time, to pronul gate further em ssion standards or other
control nmeasures under section 112(m(6) to prevent such
ef fects beyond those already authorized or required by

section 112. In making these draft determ nations, EPAis
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not determning that air deposition of HAP does not
currently cause or contribute to adverse effects to the
public health or the environnent.
1. Introduction

There are three inportant prerequisites to EPA s
ability to identify the need for, and to devel op,
appropriate actions to address adverse health and
environnental effects associated with atnospheric deposition
of HAP. First, EPA nust have adequate data and net hods
(e.g., air emssions inventories, anbient and deposition
sanpl i ng and anal ysi s techni ques, and atnospheric fate and
transport nodels) with which to collect and anal yze rel evant
information. Additionally, there nmust be scientific support
for the establishnent of appropriate health thresholds,
dose-response rel ati onshi ps and effects mechani sns.

This information nust be sufficient to support
scientific and policy judgnments about those effects that
shoul d be considered “serious adverse,” in the case of human
heal th, and “serious or w despread,” in the case of
environnental effects. Finally, the Agency nmust have
adequate | egal authority to adopt regul ati ons which can
effectively reduce the em ssions of the pollutants of
concern in order to prevent such effects.

Much of the effort to evaluate the extent to which the
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first two prerequisites (technical and science) have been
met is summarized in the first and second Reports to
Congress, and EPA expects to continue significant efforts to
devel op and i nprove our understanding of the scientific and
techni cal issues. Today' s notice discusses the third
prerequisite to effective actions, that is, the adequacy of
| egal authorities provided by section 112 to prevent the
effects specified in section 112(m (6), and announces EPA' s
draft adequacy determ nation under that subsection. In
addition, today's notice announces EPA' s draft determ nation
regar di ng whet her additional em ssions standards or control
nmeasur es under section 112, beyond those ot herw se
authorized or required by section 112, are at this tine
necessary and appropriate to prevent such effects.
A Statutory Requirenments for G eat Waters Program

Section 112(n) of the CAA as amended in 1990, 42
U S C 8 7401 et seq. establishes the G eat Waters program
under whi ch EPA has ongoing responsibilities to identify and
assess the extent of atnospheric deposition of HAP to the
G eat Lakes, Chesapeake Bay, Lake Chanpl ain, and coast al
waters (G eat Waters, (42 U S. C 8§ 7412(m). As part of
this program EPA is to nonitor for atnospheric deposition
of HAP in the Great Waters, investigate the sources of HAP

deposition, research the relative contribution of
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at nospheric pollutants to total |oadings in the G eat
Wat ers, eval uate adverse effects to public health or the
envi ronnent caused by HAP deposition, assess the
contribution of HAP deposition to violations of water
quality or drinking water standards, and sanple for HAP in
biota, fish, and wildlife of the G eat Waters, (42 U S.C. §
7412(m (1) (A -(B).*

In addition, EPAis to provide periodic Reports to
Congress describing the results of any nonitoring, studies,

and investigations conducted under the Geat Waters program

142 U.S.C. § 7412(m)(1) provides:

The Administrator, in cooperation with the Under Secretary of Commerce for
Oceans and Atmosphere, shall conduct a program to identify and assess the extent of
atmospheric deposition of hazardous air pollutants (and in the discretion of the
Administrator, other air pollutants) to the Great L akes, the Chesapeake Bay, Lake
Champlain and coastal waters. As part of such program, the Administrator shall--

(A) monitor the Great Lakes, the Chesapeake Bay, Lake Champlain and coastal
waters, including monitoring of the Great L akes through the monitoring network
established pursuant to paragraph (2) of this subsection and designing and deploying an
atmospheric monitoring network for coastal waters pursuant to paragraph (4);

(B) investigate the sources and deposition rates of atmospheric deposition of air
pollutants (and their atmospheric transformation precursors);

(C) conduct research to develop and improve monitoring methods and to
determine the relative contribution of atmospheric pollutants to total pollution loadingsto
the Great Lakes, the Chesapeake Bay, Lake Champlain, and coastal waters;

(D) evauate any adverse effects to public health or the environment caused by
such deposition (including effects resulting from indirect exposure pathways) and assess
the contribution of such deposition to violations of water quality standards established
pursuant to the Federal Water Pollution Control Act [33 U.S.C.A. 8 1251 et seq.] and
drinking water standards established pursuant to the Safe Drinking Water Act [42
U.S.C.A. 8 300f et seq.]; and

(E) sample for such pollutants in biota, fish, and wildlife of the Great Lakes, the
Chesapeake Bay, Lake Champlain and coastal waters and characterize the sources of such
pollutants.



13
addressing the sane issues as nentioned above, and
describing any revisions to the requirenents, standards and
[imtations under the CAA or other Federal |laws that are
necessary to protect the public health and environment from
at nospheric deposition (42 U.S.C. 8 7412(m(5)).2% The
Agency’s inplenmentation of the G eat Waters programto date
is discussed in the first two Reports to Congress issued
under section 112(m(5): “Deposition of Air Pollutants to
the Geat Waters: First Report to Congress”, EPA-453/R-93-
055 (May 1994); and “Deposition of Air Pollutants to the

Great Waters: Second Report to Congress”, EPA-453/R-97-011

242 U.S.C. § 7412(m)(5) provides:

Within 3 years of November 15, 1990, and biennialy thereafter, the Administrator,
in cooperation with the Under Secretary of Commerce for Oceans and Atmosphere, shall
submit to the Congress areport on the results of any monitoring, studies, and
investigations conducted pursuant to this subsection. Such report shall include, a a
minimum, an assessment of --

(A) the contribution of atmospheric deposition to pollution loadings in the Great
Lakes, the Chesapeake Bay, Lake Champlain and coastal waters;

(B) the environmental and public health effects of any pollution whichis
attributable to atmospheric deposition to the Great L akes, the Chesapeake Bay, Lake
Champlain and coastal waters;

(C) the source or sources of any pollution to the Great |akes, the Chesapeake Bay,
Lake Champlain and costal waters which is attributable to atmospheric deposition,;

(D) whether pollution loadings in the Great |akes, the Chesapeake Bay, Lake
Champlain or coastal waters cause or contribute to exceedances of drinking water
standards pursuant to the Safe Drinking Water Act [42 U.S.C.A. 8§ 300f et seq.] or water
quality standards pursuant to the Federal Water Pollution Control Act [33 U.S.C. § 1251
et seq.] or, with respect to the Great lakes, exceedances of the specific objectives of the
Great Lakes Water Quality Agreement; and

(E) adescription of any revisions of the requirements, standards, and limitations
pursuant to this chapter and other applicable Federal |aws as necessary to assure
protection of human health and the environment.
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(June 1997). Copies of these reports can be obtai ned, as
supplies permt, fromthe Library Services Ofices (M-35),
U.S. Environnental Protection Agency, Research Triangle
Park, North Carolina 27711, or, for a nomnal fee, fromthe
Nat i onal Technical Information Service, 5285 Port Roya
Road, Springfield, Virginia 22161, phone: 1-800-553-NTIS or
703-487-4650.

Finally, section 112(nm)(6) requires that the
Adm ni strator determ ne whet her the other provisions of
section 112 are adequate to prevent serious, adverse effects
to public health and serious or w despread environnental
effects, including such effects resulting fromindirect
exposure pat hways, associated with atnospheric deposition to
the G eat Waters of HAP (and their atnospheric
transformati on products, (42 U.S.C. § 7412(m(6)).% In

making this determnation, EPAis to take into consideration

42 U.S.C. § 7412(m)(6) provides:

As part of the report to Congress, the Administrator shall determine whether the
other provisions of this section are adequate to prevent serious adverse effects to public
health and serious or widespread environmental effects, including such effects resulting
from indirect exposure pathways, associated with atmospheric deposition to the Great
Lakes, the Chesapeake Bay, Lake Champlain and coastal waters of hazardous air
pollutants (and their transformation products). The Administrator shall take into
consideration the tendency of such pollutants to biocaccumulate. Within 5 years after
November 15, 1990, the Administrator shall, based on such report and determination,
promulgate, in accordance with this section, such further emission standards or control
measures as may be necessary and appropriate to prevent such effects, including effects
due to bioaccumulation and indirect exposure pathways. Any requirements promul gated
pursuant to this paragraph with respect to coastal waters shall only apply to the coastal
waters of the States which are subject to section 7627(a) of thistitle.
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the tendency of HAP to bioaccunulate. |If EPA determ nes
that the other provisions of section 112 are not adequat e,
section 112(m (6) provides that EPA nust then promulgate, in
accordance wth section 112, such further em ssion standards
or control neasures as may be necessary and appropriate to
prevent such effects, including effects due to
bi oaccunul ati on and indirect exposure pathways. [|d. As an
initial matter, EPA interprets this latter mandate to be a
requirenent to determne, in the first instance, whether
additional controls are necessary and appropriate, rather
than as an absolute requirenent to pronul gate sone

addi tional controls. See, e.g., Environnental Defense Fund

v. Thomas, 870 F.2d 892, 898-900 (2nd Cir. 1989) (Wile
district court did not have jurisdiction to conpel the
Adm nistrator to revise the national anmbient air quality

standards (NAAQS), it did have jurisdiction to conpel EPA to

take sone formal action either revising the NAAQS or
declining to revise them).
B. Scope of Anal ysis

In review ng the | anguage of section 112(m)(6), it is
significant to note the CAA's specific reference to the
“ot her provisions” of section 112 in describing EPA' s duty

to assess its ability to prevent the specified effects.
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This reference to the statutory authorities is in contrast
to a consideration of particular regulatory actions that
m ght be taken or have already been taken under those
provi sions, or of their individual effectiveness. The EPA
views this | anguage as calling for an analysis of the
adequacy of the regulatory authorities and nmandates provi ded
by section 112, rather than of specific actions which m ght
be taken pursuant to this section. |In other words, EPA nust
determ ne whether the authorities provided by these
provi sions can adequately prevent the enunerated health and
environmental effects. |In the event that EPA determ nes
that they cannot, the CAA further provides linmted authority
to adopt additional rules not specifically nandated or
aut hori zed by the other provisions of section 112 as needed
to fully conply with section 112(m(6)’s protective nandate.
This authority is limted by its terns to devel opi ng rul es
“in accordance with” section 112; EPA nay not act, pursuant
to section 112(m(6), inconsistently with the requirenents
of , or outside the scope of, section 112. This neans that
any additional regul ations pronul gated pursuant to section
112(m) (6) could apply only to stationary sources of HAP

As noted above, EPA does not interpret this | anguage as
calling for an analysis of the adequacy of specific rules or

actions which have been, or will be, taken pursuant to the
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provi sions of section 112. That is, based on the statutory
| anguage itself, for the purposes of conducting the required
anal ysis, EPA nust presune that the provisions will be
i npl emrented in ways which fully conply with the substantive
requi renents of the appropriate subsections of section 112
and not specul ate about what actual degree of em ssions
control results froma specific rule adopted in accordance
wth section 112. The EPA's interpretation of the scope of
this analysis is supported by the dates by which Congress
anticipated that this determ nation and any further
regul ati ons woul d be adopted, conpared to the deadlines
i nposed under the Act for full inplenentation of section
112. Section 112(m (6) provides that EPA was to make the
determ nation in the Report to Congress required by section
112(m) (5). The first Report to Congress was due on
Novenber 15, 1993. The EPA was then required to promul gate
additional regulations, if any, based on the report and
determ nati on by Novenber 15, 1995. However, many of the
deadl i nes for other actions under section 112 do not fal
until much later. By requiring that EPA conplete the
process of nmaking this determ nation and adopting further
standards or control neasures within 5 years after Novenber
15, 1990, EPA presunmes Congress knew that a | arge nunber of

mandat ed em ssi on standards, prograns, and regul ati ons under
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section 112 woul d either not yet be comenced, or woul d
still be in the early stages of devel opnent. Moreover, even
t hose section 112 controls that had al ready been promul gated
woul d not yet have denonstrated either success or failure at
preventing adverse effects to the public health and
environnent. Consequently, Congress could not have expected
that EPA, at the tine this determ nation was due, would have
sufficient information with which to judge the actual
scientific or technical adequacy of those recently adopted
or future actions or regulations to achieve specific degrees
of protection. Indeed, section 112(c)(6), which requires
that EPA identify the sources of seven specific pollutants
whi ch are of primary concern for the Geat Waters, requires
only an identification and listing of sources of those
pol lutants as of Novenber 15, 1995, the sane date by which
EPA nust determ ne whet her additional regulations are
necessary and appropriate. Standards to subject these
sources to regulations are not required under section
112(c)(6) to be established until 5 years thereafter.

Wil e on the surface there m ght appear to be sone
conflict between the section 112(c)(6) and 112(n) (6)
deadlines for regulatory action, EPA believes this tension
is reconciled by the Agency's interpretation of its section

112(m) (6) duty to be to determ ne adequacy based solely on
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an a priori statutory analysis; if after review of the
section 112 authorities, EPA concludes that they are
i nadequate to prevent the enunerated public health or
environnental effects, EPAis required to establish further
regul ati ons based partly on the conclusion that those ot her
authorities, when eventually inplenented, cannot possibly
prevent those effects. 1In other words, EPA is required
under section 112(m(6) to plug any gaps it identifies
early. But, if the Agency concludes that section 112 is
adequate, the section 112(m(6) “duty" to establish further
regul ations is not triggered, and the "conflict" with other
provi sions’ deadlines for regulatory actions becones noot.

One question that EPA nmust resolve in naking its
determ nati on under section 112(nm)(6) concerns the sources
of pollutants which are transported through the atnosphere
and the extent to which EPA s determ nation must enconpass
all such sources. This issue is potentially significant
because avail able information indicates that, in addition to
donestic stationary sources of HAP enm ssions which may be
subj ected to regul ati on under section 112, atnospheric
deposition of sone HAP partially results from nobil e source
em ssions, as well as transport of em ssions fromforeign
sources. Also, sonme HAP, which were historically introduced

to the environnment by human activities, are continually
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being recycled in the environnent. That is, pollutants such
as PCBs, certain pesticides, and, to sonme extent, nercury,
can revolatilize fromsoils and waterbodies into the air,
where they can be transported downw nd to new | ocations and
redeposited, revolatilizing again back into the air from
t hese new | ocations and transporting further downw nd.

Not hing in the | anguage of section 112(n)(6) suggests
that the Agency nust consider these other sources in
determ ni ng whet her the provisions of section 112 are
adequate to prevent the adverse health or environnental
effects. That is, the statutory |anguage does not extend
t he scope of EPA's anal ysis to enconpass inpacts from HAP
em ssions from sources that could not conceivably be
subj ected to section 112 regulation. Section 112(m(6) goes
on to provide that if EPA has determ ned the other
provi sions of section 112 are inadequate, EPA nust
pronul gate additi onal necessary and appropriate eni ssion
standards or other control neasures “in accordance with this
section,” i.e., in accordance with section 112 (42 U.S.C. §
7412(m)(6)). Section 112 does not confer authority on the
Agency to regul ate nobil e sources, nondonestic sources of
HAP em ssion, or contam nated sedinents. Instead, section
112, and the potential renmedy to address an "i nadequacy”

determ nati on under section 112(n)(6), is restricted in
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application to stationary sources of HAP within the possible
regul atory reach of section 112. Mbdreover, EPA believes
that Congress, in enacting the section 112(m(6) duty to
eval uate the adequacy of section 112, clearly understood
that section 112, and the section 112 renmedy contained in
section 112(m(6), could only extend to stationary sources
already within the scope of the section. This is because it
woul d have been unnecessary to ask whether section 112 is
adequate to control sources that are clearly beyond its
scope, such as nobile sources. For these reasons, it is
EPA' s view that the scope of the section 112(m (6)
determ nation should be limted to consideration of the
adequacy of section 112 provisions to prevent the enunerated
adverse effects associated with HAP em ssions from sources
which are within the scope of EPA's authority to regul ate
under section 112. It is inportant to note that it does not
follow fromthis interpretation that in order to determ ne
that there are, or to address, adverse effects to public
health or serious or w despread effects to the environnment
under section 112, EPA nust consider only the contributions
from domestic stationary sources subject to regul ati on under
section 112.
I1l. Statutory Analysis - Qther Provisions Relative to

section 112(n) Mandate
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Anmong ot her things, section 112 establishes a statutory
schenme through which EPA is to identify HAP which present or
may present a threat of adverse human health effects or

adverse environnental effects, develop standards for the

control of em ssions frommjor stationary and area sources
of such HAP (and the HAP |listed by Congress in the CAA), and
adj ust these em ssion control requirenents to address any
remai ni ng unacceptabl e risk which nay be present once
sources have conplied with the em ssion standards. The
foll owi ng sections discuss these provisions in further
detail, describing the extent to which they authorize or
enabl e actions to prevent serious adverse public health
effects and serious or wi despread environmental effects
associated with atnospheric HAP deposition to the G eat
Wat ers, as described in section 112(m(6).
A Definition of Mjor Source

Section 112(a) sets forth several definitions that
partly define the scope of EPA's regul atory authority under
section 112. The definition of “major source” at section
112(a) (1), for exanple, functions in part to establish which
types of stationary sources nust be subjected to the nost
stringent controls. In addition, however, it provides

authority to include nore sources within the definition, and
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thus allows EPA to subject additional sources to nore
stringent controls than is otherw se required under section
112 (42 U.S.C. § 7412(a)(1)).* Wile a major source is
initially defined to nmean any stationary source or group of
stationary sources |located within a contiguous area and
under comon control that emts or has the potential to
emt, considering controls, in the aggregate, 10 tons per
year of any HAP or 25 tons per year of any conbi nation of
HAP, EPA nay establish a |lesser quantity for a major source
based on the potency of the air pollutant, persistence,
potential for bioaccumul ation, other characteristics of the
air pollutant, or other relevant factors.

Section 112(m (6) requires EPA to consider the tendency
of HAP to bi oaccurmul ate when nmaking its determination as to
t he adequacy of section 112 (42 U.S.C. § 7412(m(6)). Since
section 112(a)(1) allows EPA to base |lesser quantity
em ssion rates for defining maj or sources on bioaccunul ati on

and other relevant factors, the authority in section

*42 U.S.C. § 7412(a)(1) provides:

The term “major source” means any stationary source or group stationary sources
located within a contiguous area and under common control that emits or has the potential
to emit considering controls, in the aggregate, 10 tons per year or more of any hazardous
air pollutant or 25 tons per year or more of any combination of hazardous air pollutants.
The Administrator may establish alesser quantity, or in the case of radionuclides different
criteria, for amajor source than that specified in the previous sentence, on the basis of the
potency of the air pollutant, persistence, potential for bioaccumulation, other
characteristics of the air pollutant, or other relevant factors.
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112(a) (1) can be used, in concert wth other provisions of
section 112 as discussed below, to inpose controls that
could help prevent the enunerated effects associated with
at nospheric deposition of HAP to the G eat Waters.
B. Definition of Adverse Environmental Effect

Section 112(a)(7) defines “adverse environnental
effect” to nean “any significant and w despread adverse
effect, which may be reasonably anticipated, to wldlife,
aquatic life, or other natural resources, including adverse
i npacts on popul ati ons of endangered or threatened species
or significant degradation of environnmental quality over
broad areas” (42 U.S.C. 8§ 7412(a)(7)). The EPA interprets
the scope of this termto apply as broadly as the | anguage
included in section 112(m(6) requiring EPA to prevent
serious or w despread environnental effects associated with
at nospheric deposition to the G eat Waters of HAP and their
transformati on products. The EPA notes that the | anguage of
section 112(a)(7) and 112(m(6) is different: where the
former refers to “significant and wi despread adverse

effect,” the latter refers to “serious or w despread
environmental effects.”

The | egislative history does not provide further
clarification of the reasons for the differences in the

term nol ogy used in these two provisions or otherw se
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suggest that Congress intended for the two phrases to have
di fferent neanings. Rather, references to the House
Amendnent s that becane section 112(m(6) indicate that the
sponsors understood the | anguage in the Anmendnents to have
the sanme neaning as that used el sewhere in section 112 to
descri be “adverse” environnental effects. (See, e.qg.,
remar ks of M. Levine, House Debate 5-21-90, reprinted in_A

Legislative Hi story of the Cean Air Act Anmendnents of 1990,

at 2633; Remarks of M. Bilirakis, House Debate 5-23-90,

id., at 2941; Remarks of M. Lagonarsi no, House Debate 5-23-
90, id., at 2946; Remarks of M. Levine, House Debate 5-23-
90, id., at 2938.) The EPA believes that these differences
do not inpose materially different standards, and that for
pur poses of the section 112(n)(6) determ nation, the
standard i nposed under section 112(a)(7) is substantially
the sanme as that in section 112(nm(6). This is because EPA
interprets section 112(m(6) as directing EPA to assure that
only “adverse” environnental effects from HAP deposition are
prevented, rather than effects that are not “adverse,” if
any exist. In this context, EPA believes that the differing

| anguage in the two subsections functions interchangeably.

(See, e.qg., De Sylva v.Ballentine, 351 U.S. 570 (1956) (“the
word ‘or’ is often used as a careless substitute for the

word ‘and,’” that is, it is often used in phrases where ‘and’
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woul d express greater clarity”); See also, US. v. More,

613 F.2d 1029 (D.C. Gr. 1979); US. v. 1973 One Rol |s

Royce, 43 F.3d 794 (3rd Cir. 1994); Kelly v. Wauconda Park

Dist., 801 F.2d 269 (7th Gr. 1986); U S v. Sneathers, 884
F.2d 363 (8th Gr. 1989). Wile the use of different
termnology in ections 112(a)(7) and 112(m) (6) does raise
sone anbiguity regardi ng Congress’ intent, EPA believes that
the nost reasonable way to resolve this anbiguity is to read
the slightly different | anguage in section 112(n (6)
consistently with how Congress defined environnental effects
of concern for |l other purposes under section 112. See

Chevron U.S.A., Inc. v. NRDC, 467 U S. 837 (1984).)

O herwi se, under a literal reading, Congress m ght be viewed
as having charged EPA with the duty to prevent environnental
ef fects which by definition under section 112 are not
“adverse.” The EPA does not believe such a reading would
make sense, either as a matter of statutory interpretation
or as a matter of environnmental policy.

Mor eover, other |anguage in section 112(m suggests
that Congress intended for the different term nology in
section 112(a)(7) and 112(m(6) to have the sanme neani ng.

In section 112(m (1), the initial subsection directing EPA
to establish the Great Waters program Congress required EPA

to evaluate “any adverse effects to public health or the
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envi ronnent caused by [HAP] deposition (including effects
resulting fromindirect exposure pathways” (42 U S.C. §
7412(m (1) (D). This provision’s use of the section
112(a)(7) defined the term *“adverse environnental effect,”
as inclusive of the sane “effects resulting fromindirect
exposure pat hways” as defined in section 112(m(6),
i ndi cates that Congress assuned the scope of environnental
i npacts to be covered by section 112(a)(7) and 112(m (6)
woul d be the sane. Indeed, if Congress had thought
ot herwi se, it would have been unnecessary for it to have
asked EPA to assess whet her the other substantive provisions
of section 112 are adequate to prevent the effects
identified in section 112(m(6). |If the environnental
effects in section 112(n)(6) are by definition broader in
scope than those included in the definition of *“adverse
environnmental effects” in section 112(a)(7), the other
provi sions of section 112 woul d necessarily be inadequate to
prevent them and no adm nistrative expertise on EPA' s part
woul d be needed in order to assess this.

Wil e section 112(a)(7) provides as one exanple of an

“adverse environnental effect,” “significant degradation of

environnmental quality over broad areas,” the use of the term
“W despread” should not be viewed as requiring in all cases

an environnental effect to occur in nultiple geographic
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areas. For exanple, in other contexts, EPA has interpreted
“W despread” econom c inpacts as being those that apply to a
single affected community. (See EPA final rule, Water
Qual ity Standards Regul ation, 48 FR 51400, 51401 ( Novenber
8, 1983); 40 CFR 131.10(g)(6).) In addition, section
112(a)(7) provides as another exanple of “adverse
environnental effects” inpacts on popul ati ons of endangered
or threatened species; such popul ations are especially
likely to occur in |imted geographic areas. EPA believes
Congress did not intend the “w despread” criterion to
excl ude inpacts that m ght occur within a Iimted geographic
range that mght include, for exanple, one of the G eat
Lakes, the Chesapeake Bay, another G eat Waters waterbody,
or a significant portion of such a waterbody. Thus, to the
extent that specific provisions in section 112, such as the
residual risk provisions in section 112(f), allow or require
EPA to prevent “adverse environnental effects,” this
authority is adequate to prevent the effects enunerated in
section 112(m(6).
C. Li sting of Pollutants

Bef ore EPA may adopt standards or other nmeasures to
prevent or control em ssions of a given pollutant under
section 112, the pollutant nust first be formally listed as

a HAP pursuant to section 112(b). Section 112(b) (1)
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provides an initial |ist of 189 chem cals which Congress
concl uded are HAP.®> Section 112(b)(2) also provides in part
that the Adm nistrator shall periodically reviewthe |ist
and publish the results thereof and, where appropriate,
revise the list by rule, adding pollutants which present, or
may present, through inhalation or other routes of exposure,
a threat of adverse human health effects or adverse
environnent al effects whet her through anbi ent
concentrations, bioaccunulation, deposition, or otherw se
(42 U.S.C. 8 7412(b)(2)).° Section 112(b)(3)(B) further
provi des that EPA shall add substances to the list, upon a

showi ng by outside petitioners or on the Agency’s own

SThislist now contains 188 HAP, as aresult of EPA’sfina decision to remove the
compound caprolactam from the section 112(b)(1) list. See 61 FR 30816 (June 18, 1996),
codified at 40 C.F.R 8§ 63.60.

42 U.S.C. § 7412(b)(2) provides:

The Administrator shall periodically review the list established by this subsection
and publish the results thereof and, where appropriate, revise such list by rule, adding
pollutants which present, or may present, through inhalation or other routes of exposure, a
threat of adverse human health effects (including, but not limited to, substances which are
known to be, or may reasonably be anticipated to be, carcinogenic, mutagenic,
teratogenic, neurotoxic, which cause reproductive dysfunction, or which are acutely or
chronically toxic) or adverse environmental effects whether through ambient
concentrations, bioaccumulation,, deposition, or otherwise, but not including releases
subject to regulation under subsection (r) of this section as aresult of emissionsto the air.
No air pollutant which is listed under section 7408(a) of thistitle may be added to the list
under this section, except that the prohibition of this sentence shall not apply to any
pollutant which independently meets the listing criteria of this paragraph and is a precursor
to a pollutant which is listed under section 7408(a) of this title or to any pollutant which is
in aclass of pollutants listed under such section. No substance, practice, process or
activity regulated under subchapter VI of this chapter shall be subject to regulation under
this section solely due to its adverse effects on the environment.
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determ nation, that “the substance is an air pollutant and
t hat em ssions, anbient concentrations, bioaccunulation or
deposition of the substance are known to cause or nay
reasonably be anticipated to cause adverse effects to human
health or adverse environnental effects” (42 U S.C 8§
7412(b)(3)). To assist the Agency in its efforts, section
112(b)(4) provides that, where information on the health or
environnmental effects of a substance is not sufficient to
make a determ nation required by section 112(b), “the
Adm ni strator may use any authority available to the
Adm nistrator to acquire such information” (42 U S.C. 8§
7412(b)(4)). Moreover, section 112(b)(5) allows EPA to
establish, by rul emaking test nmeasures and ot her anal ytic
procedures for nonitoring and measuring em ssions, anbient
concentrations, deposition, and bi oaccunul ati on of hazardous
air pollutants (42 U.S.C. § 7312(b)(5)).

The EPA believes that, taken together, the provisions
of section 112(b) discussed above provide adequate authority
to identify and formally Iist any HAP which has the
potential for causing adverse public health or environnental
effects due to atnospheric deposition. O the 15 chemcals
or chem cal classes that have been identified as pollutants
of concern in the G eat Waters program 13 are already

listed as HAP. The two unlisted pollutants (or poll utant
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cl asses) are nitrogen conpounds and the pesticide, Dieldrin.
The EPA has authority to regul ate em ssions of nitrogen
oxi des under other sections of the CAA (e.g., sections 108,
109, 129, 202, and 407). There are currently no known air
em ssion sources of Dieldrin in the United States. This
substance is a pollutant of concern because it continues to
be neasured in the Geat Waters at | evels considered to be
potentially harnful. However, these |levels are the result
of prior use of the pesticide and its recycling in the
environnent. Thus, there is currently no basis for adding
Dieldrin to the HAP list in section 112.
D. Li sting of Sources

Once a pollutant has been listed as a HAP pursuant to
section 112(b), EPA is required by section 112(c)(1) to
publish and to periodically review and revise a list of all
categori es and subcat egories of major sources and area
sources of these pollutants (42 U.S.C. § 7412(c)(1)).’

Section 112(c)(2) then requires EPA to establish em ssions

42 U.S.C. § 7412(c)(1) provides:

Not later than 12 months after November 15, 1990, the Administrator shall
publish, and shall from time to time, but no less often than every 8 years, revise, if
appropriate, in response to public comment or new information, alist of all categories and
subcategories of major sources and area sources (listed under paragraph (3)) of the air
pollutants listed pursuant to subsection (b) of this section. To the extent practicable, the
categories and subcategories listed under this subsection shall be consistent with the list of
source categories established pursuant to section 7411 of thistitle and part C of this
subchapter. Nothing in the preceding sentence limits the Administrator’ s authority to
establish subcategories under this section, as appropriate.
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st andards under section 112(d) for the listed categories and
subcategories (42 U.S.C. §8 7412(c)(2)). Additionally,
section 112(c) inposes requirenents to |list categories or
subcat egori es of sources, including area sources, neeting
certain specified criteria. Significant to section 112(m
are the requirenents of section 112(c)(6)--EPA is required
to identify and to list categories and subcategories of
sources to assure that at |east 90 percent of the aggregate
em ssions of each of seven specific pollutants are subject
to em ssion standards under section 112(d)(2) or (d)(4) and
42 U.S.C. 8§ 7412(c)(6)).® These seven pollutants, alkyl ated
| ead conpounds, polycyclic organic matter,
hexachl or obenzene, nercury, polychlorinated biphenyls,
2,3,7,8-tetrachl orodi benzofurans and 2, 3, 7, 8-
tetrachl orobenzo-p-dioxin--are identified as pollutants of
concern to the Great Waters, and standards for them nust be
promul gated by Novenber 15, 2000.

Mor eover, section 112(c)(5) provides EPA with broad

842 U.S.C. § 7412(c)(6) provides:

With respect to akylated lead compounds, polycyclic organic matter,
hexachlorobenzene, mercury, polychlorinated biphenyls, 2,3,7,8-tetrachl orodibenzofurans
and 2,3,7,8-tetrachlorodibenzo-p-dioxin, the Administrator shall, not later than 5 years
after November 15, 1990, list categories and subcategories of sources assuring that
sources accounting for not less than 90 per centum of the aggregate emissions of each
such pollutant are subject to standards under subsection (d)(2) or (d)(4) of this section.
Such standards shall be promulgated not later than 10 years after November 15, 1990.
This paragraph shall not be construed to require the Administrator to promulgate
standards for such pollutants emitted by electric utility steam generating units.
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discretion to |list additional categories and subcategories
of area sources of HAP any tinme the Agency finds they
present a threat of adverse effects to human health or the
environnent, either in the aggregate or individually (42
U S.C 8§ 7412(c)(5)).° Finally, section 112(c)(3) inposes
two additional requirenments on EPA. First, EPA nust |ist
each category or subcategory of area sources (i.e., nonmgjor
stationary sources of HAP) which EPA finds presents a threat
of adverse effects to human health or the environnment (by
such sources individually or in the aggregate) warranting
regul ati on under section 112; and second, EPA nust |ist,
based on actual or estimted aggregate em ssions of a listed
pol lutant or pollutants, sufficient categories or
subcat egories of area sources to ensure that area sources
representing 90 percent of the area source em ssions of the
30 HAP that present the greatest threat to public health in

the | argest nunmber of urban areas are subject to regulation

°42 U.S.C. § 7412(c)(5) provides:

In addition to those categories and subcategories of sources listed pursuant to
paragraphs (1) and (3), the Administrator may at any time list additiona categories and
subcategories of sources of hazardous air pollutants according to the same criteriafor
listing applicable under such paragraphs. In the case of source categories and
subcategories listed after publication of theinitia list required under paragraph (1) or (3),
emission standards under subsection (d) of this section for the category or subcategory
shall be promulgated within 10 years after November 15, 1990, or within 2 years after the
date on which such category or subcategory is listed, whichever islater.
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under section 112 (42 U.S.C. 8§ 7412(c)(3).'° These
regul ati ons must be pronul gated by Novenber 15, 2000.
In its use of the terns “category” and “subcategory” of
sources, the CAA does not provide definitive guidance and,
thus, EPA' s discretion in howto apply those terns is broad.

The CAA does provide definitions of “major,” “stationary”
and “area” sources, the latter neaning any stationary source
of HAP that is not a major source and excl udi ng notor
vehi cl es or nonroad vehicles subject to title Il of the CAA
(42 U.S.C. 8 7412(a)(2).)* Thus, section 112(c) provides
for the listing of stationary sources only and does not
reach such sources as notor vehicles, aircraft, nonroad

engi nes or vehicles such as | oconoti ves.

While this m ght appear to be a deficiency in the

1042 U.S.C. § 7412(c)(3) provides:

The Administrator shall list under this subsection each category or subcategory of
area sources which the Administrator finds presents athreat of adverse effects to human
health or the environment (by such sources individually or in the aggregate) warranting
regulation under this section. The Administrator shall, not later than 5 years after
November 15, 1990, and pursuant to subsection (k)(3)(B) of this section, list, based on
actual or estimated aggregate emissions of alisted pollutant or pollutants, sufficient
categories or subcategories of area sources to ensure that area sources representing 90
percent of the area source emissions of the 30 hazardous air pollutants that present the
greatest threat to public health in the largest number of urban areas are subject to
regulation under this section. Such standards shall be promulgated not later than 10 years
after November 15, 1990.

142 U.S.C. § 7412(a)(2) provides:

The term “area source” means any stationary source of hazardous air pollutants
that is not amajor source. For purposes of this section, the term “area source” shall not
include motor vehicles or nonroad vehicles subject to regulation under subchapter Il of
this chapter.
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scope of section 112, to the extent that em ssions from such
sources can cause or contribute to significant and harnfu
at nospheric deposition of HAP, they can be regul at ed under
ot her provisions of the CAA such that section 112 is not
necessarily rendered "inadequate" due to its focus on
stationary sources. For exanple, in the case of em ssions
fromnotor vehicles, section 202(a)(1) requires EPA to
promul gate em ssions standards for any air pollutants from
new not or vehicles or their engines which in the
Adm ni strator's judgnment cause or contribute to air
pol luti on which may reasonably be anticipated to endanger
public health or welfare (42 U S.C. § 7521(a)(1)). In
addition, section 211(k)(1) requires EPA to pronul gate
requirenents for the reformul ati on of gasoline to control
toxic air pollutants fromnotor vehicles which reflect the
greatest degree of em ssion reduction achievabl e through the
reformul ati on of gasoline, taking into consideration cost
and various factors. “Toxic air pollutants” are defined to
i ncl ude polcyclic organic matter (POV), a pollutant of
concern for the G eat Waters (42 U.S.C. 8§ 7545(k) (1),
(10)(C)). Finally, section 213(a)(4) allows EPA to
pronmul gate regul ati ons applicable to em ssions from nonroad
engi nes or vehicles, in addition to those covering ozone and

car bon nonoxi de, whenever the Adm ni strator determ nes that
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t hose em ssions may reasonably be anticipated to endanger
public health or welfare (42 U . S.C. 8§ 7547(a)(4)).

Based on this analysis, EPA believes that its authority
to list stationary sources of the listed HAP is sufficiently
conprehensive for donestic stationary sources, including
smal | stationary sources. The EPA is not aware of any basis
by which a category or subcategory of stationary sources of
a listed HAP that is of concern under the G eat Waters
program coul d evade listing for regulation under section
112. Wiile this authority is limted to stationary sources
and thus does not authorize regul ation of nobile sources
under section 112, EPA's other CAA authority provides
sufficient authority to address HAP em ssions from
nonst ati onary sources subject to the CAA such that the
listing provisions of section 112(c) are adequate for

pur poses of section 112(m(6).

E. Regul ations to Control Em ssions of Pollutants
1. Maxi mum achi evabl e control technology and Generally
Avai | abl e Control Technol ogy Standards
Once a pollutant is formally Iisted under section
112(b), and EPA has also listed the stationary source

categories or subcategories of that pollutant, the Agency is
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requi red by section 112(d)(2) to promul gate regul ations to
establish em ssion standards requiring the maxi nrum degree of
reduction in emssions of the HAP, including a prohibition
on such em ssions where achievable, that the Adm nistrator,
taking into consideration the cost of achieving these
em ssion reductions and any non-air quality health and
envi ronnental inpacts and energy requirenents, determnes is
achi evabl e for new or existing sources in the category or
subcategory to which the em ssion standard applies (42
U S.C 8§ 7412(d)(2)).* These standards are referred to as

MACT standards, and they nust require application of

242 U.S.C. § 7412(d)(2) provides:

Emissions standards promulgated under this subsection and applicable to new or
existing sources of hazardous air pollutants shall require the maximum degree of reduction
in emissions of the hazardous air pollutants subject to this section (including a prohibition
on such emissions, where achievable) that the Administrator, taking into consideration the
cost of achieving such emission reduction, and any non-air quality health and
environmental impacts and energy requirements, determinesis achievable for new or
existing sources in the category or subcategory to which such emission standard applies,
through application of measures, processes, methods, systems or techniques including, but
not limited to, measures which--

(A) reduce the volume of, or eliminate emissions of, such pollutants through
process changes, substitution of materials or other modifications,

(B) enclose systems or processes to eliminate emissions,

(C) collect, capture or treat such pollutants when released from a process, stack,
storage or fugitive emissions point,

(D) are design, equipment, work practice, or operational standards (including
requirements for operator training or certification) as provided in subsection (h) of this
section, or

(E) are acombination of the above.

None of the measures described in subparagraphs (A) through (D) shall, consistent with
the provisions of section 7414© of thistitle, in any way compromise any United States
patent or United States trademark right, or any confidential business information, or any
trade secret or any other intellectua property right.
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measures, processes, nethods, systens or techni ques which
reduce the volune of, or elimnate, em ssions of HAP. Such
reduction or elimnation of HAP may occur through process
changes, substitution of materials or other nodifications,
encl osi ng systens or processes to elimnate em ssions, and
taki ng ot her specified neasures. 1d.

Subsection 112(d)(3) goes on to establish that these
em ssion standards nay not be |l ess stringent than the
em ssion control that is achieved in practice by the best
controlled simlar source, in the case of new sources; by
the average em ssion limtation achieved by the best
performng 12 percent of the existing sources; or by the
average em ssion limtation achieved by the best performng
five existing sources, where there are fewer than 30 sources
In the category or subcategory, whichever is applicable (42

U S C § 7412(d)(3)).* Morreover, for source categories or

342 U.S.C. § 7412(d)(3) provides:

The maximum degree of reduction in emissions that is deemed achievable for new
sources in a category or subcategory shall not be less stringent than the emission control
that is achieved in practice by the best controlled similar source, as determined by the
Administrator. Emissions standards promulgated under this subsection for existing
sources in a category or subcategory may be less stringent than standards for new sources
in the same category or subcategory but shall not be less stringent, and may be more
stringent than--

(A) the average emission limitation achieved by the best performing 12 percent of
the existing sources (for which the Administrator has emissions information), excluding
those sources that have, within 18 months before the emission standard is proposed or
within 30 months before such standard is promulgated, whichever is later, first achieved a
level of emission rate or emission reduction which complies, or would comply if the
source is not subject to such standard, with the lowest achievable emission rate (as defined
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subcat egories of area sources listed under section 112(c),
section 112(d)(5) allows EPA, in lieu of requiring MACT for
such sources, to pronul gate standards which provide for the
use of GACT) or nmanagenent practices to reduce em ssions of
HAP (42 U.S.C. §8 7412(d)(5)). Additional provisions are
made for em ssion standards for coke ovens, and an excl usion
fromregulation is provided for radionuclides and their
sources licensed by the Nucl ear Regul atory Conmm ssion if
certain findings are made. Finally, section 112(d)(7)
provi des that any nore stringent requirenents or em ssions
limtations established under provisions of the Act other
than section 112 or under State authority are preserved (42
U.S.C § 7412(d)(7)).

Wil e section 112(d)(5) of the CAA allows EPA to
restrict application of MACT standards to nmmj or sources and
to pronul gate | ess stringent GACT standards for area
sources, the Agency is not required to do so. As discussed
earlier in this notice, although major sources are defined
as those which emt 10 tons per year or nore of any HAP or

25 tons per year of any conbination of HAP, EPA is granted

by section 7501 of thistitle) applicable to the source category and prevailing at the time,
in the category or subcategory for categories and subcategories with 30 or more sources,
or

(B) the average emission limitation achieved by the best performing 5 sources (for
which the Administrator has or could reasonably obtain emissions information) in the
category or subcategory for categories or subcategories with fewer than 30 sources.
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di scretion under section 112(a)(1l) to establish a | esser
quantity em ssions rate (LQER) for a nmjor source on the
basis of the potency of the air pollutant, persistence,
potential for bioaccumul ation, other characteristics of the
air pollutant, or other relevant factors (42 U S.C. 8§
7412(a)(1)). In addition, EPA interprets section 112(d)(5)
as authorizing the Adm nistrator to establish GACT standards
for area sources when the inposition of MACT is determ ned
to be unreasonable (See 60 FR 4948, 4953, January 25, 1995).
Thus, while EPA is permtted by section 112(d)(5) to
establish standards or requirenents which provide for the
use of GACT or managenent practices to reduce em ssions of
HAP, EPA retains discretion to subject area source
categories or subcategories to MACT where appropri ate.

Wil e the provisions of section 112(d) require EPA to
focus the potentially nore stringent perfornmance standards
and control efforts on nmajor sources, they also allow EPA
the discretion to apply these requirenents to snaller
sour ces.

Section 112(e) establishes an aggressive schedul e for
establishing section 112(d) standards. 1In addition to
requiring all em ssion standards for all categories and
subcat egories to be pronul gated no | ater than

Novenber 15, 2000, section 112(e)(2) requires EPAtoO
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consi der the known or anticipated adverse effects of HAP on
public health and the environnment and other factors when
determning priorities for pronulgating section 112(d)
standards (42 U.S.C. § 7412(e)(2)).
2. Resi dual Ri sk Standards

The Agency expects to achieve the vast majority of HAP
em ssions reductions under section 112 through application
of the section 112(d) MACT and GACT progranms. It nust be
stressed, however, that MACT and GACT standards are not
required to achieve a specified health-based result or
prevent specified environnental effects. Consequently,
section 112 provides another mechanismto address situations
where additional reductions are necessary to protect the
public health or prevent an adverse environnmental effect,
even after inposition of controls such as MACT or GACT. The
EPA is required by section 112(f)(2)(A) to pronul gate nore
stringent standards within 8 years after the adoption of the
initial MACT standards, if such action is necessary to
provi de an anple margin of safety to protect public health
or to prevent, taking into consideration costs, energy,
safety, and other relevant factors, an adverse environnental

effect (42 U.S.C. 8 7412(f)(2)(A)).** \Wenever MACT

1442 U.S.C. § 7412(f)(2)(A) provides:
If Congress does not act on any recommendation submitted under paragraph (1),
the Administrator shall, within 8 years after promulgation of standards for each category
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st andards under section 112(d) applicable to a source
category or subcategory emtting a pollutant classified as a
known, probabl e or possible human carci nogen do not reduce
lifetime excess cancer risks to the individual nost exposed
to em ssions froma source in the category or subcategory to
| ess than one in one mllion, standards are required under
section 112(f). |If providing an anple margin of safety to
protect public health is not adequate to prevent an adverse
environnental effect, a nore stringent standard nust be
promul gated. In addition, while section 112 does not
requi re EPA to conduct residual risk analyses for GACT
standards, the Agency retains the discretion to establish
residual risk standards in appropriate cases after
application of GACT. The EPA views this provision as

provi di ng the Agency the authority to prevent any remaining

or subcategory of sources pursuant to subsection (d) of this section, promulgate standards
for such category or subcategory if promulgation of such standards is required in order to
provide an ample margin of safety to protect public health in accordance with this section
(asin effect before November 15, 1990) or to prevent, taking into consideration costs,
energy, safety, and other relevant factors, an adverse environmental effect. Emission
standards promulgated under this subsection shall provide an ample margin of safety to
protect public health in accordance with this section (as in effect before November 15,
1990), unless the Administrator determines that a more stringent standard is necessary to
prevent, taking into consideration costs, energy, safety, and other relevant factors, an
adverse environmental effect. If standards promulgated pursuant to subsection (d) of this
section and applicable to a category or subcategory of sources emitting a pollutant (or
pollutants) classified as a known, probable or possible human carcinogen do not reduce
lifetime excess cancer risks to the individual most exposed to emissions from a source in
the category or subcategory to less than one in one million, the Administrator shall
promulgate standards under this subsection for such source category.
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adverse environnental effect, as defined in section
112(a)(7), presented by HAP em ssions from stationary
sources after inposition of controls under section 112(d).

As discussed earlier in today’'s notice, for purposes
of section 112 in general, the term “adverse environnent al
effect” is defined by section 112(a)(7) to include “any
significant and w despread adverse effect, which may
reasonably be anticipated, to wildlife, aquatic life, or
ot her natural resources, including adverse inpacts on
popul ati ons of endangered or threatened species or
significant degradation of environnental quality over broad
areas” (42 U.S.C. § 7412(a)(7)). Again, EPA interprets the
scope of this defined termto apply as broadly as the
ef fects discussed in section 112(m (6). Mreover, section
112(f)(2)(A) allows the Agency to promnul gate appropriate
further em ssions standards for a source category or
subcat egory as necessary to provide an anple nmargin of
safety to protect public health or to prevent any adverse
environnmental effect. Were the risk of harmto public
health or the risk of an adverse environnmental effect is
presented by only certain sources within a source category
or subcategory, EPA believes it may appropriately tailor the
section 112(f)(2) regul ations applicable to the source

category or subcategory such that the requirenent to achieve
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addi tional em ssions reductions or undertake other control
efforts is inposed only on those sources within the category
or subcategory that present the risk. This approach woul d
avoi d possi bl e unnecessary inposition of these risk-based
requi renents on any sources in the category or subcategory
whose em ssions do not present such risk, and allow EPA to
nmost effectively craft the section 112(f)(2)(A) requirenents
applicable to the category or subcategory to specifically
address the risks at issue. This interpretation is
supported by section 112(f)(2)(A)’s provision that EPA is
authorized to promul gate additional standards to prevent

an” adverse environnmental effect. The reference to
“adverse environnental effect” in the singular contenpl ates
a situation where, for exanple, an adverse environnenta
effect is presented by a |inmted nunber of sources within a
source category or subcategory, over a |limted geographic or
situational range. Moreover, while EPA recogni zes that
section 112(f)(2)(A) requires the Agency to consider cost,
energy, safety and other relevant factors when establishing
a nore stringent limt than is necessary to protect the
public health with an anple margin of safety, EPA has
substantial discretion in determ ning howto eval uate those

factors and what weight to give them (See, New York v.

Reilly, 969 F.2d 1147, 1150 (D.C. Gr. 1992) (citing Center
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for Auto Safety v. Peck, 751 F.2d 1336, 1342 (D.C, Grr.

1985), Weyerhaeuser Co. v. Costle, 590 F.2d 1011, 1045 (D.C.

Cir. 1978)(Congress “left EPA with discretion to decide how
to account for the consideration of factors, and how nuch
wei ght to give each factor”).) The presence of these
factors further supports EPA's view that it has substanti al
di scretion in devel oping the nost appropriate approaches to
addressing residual risks presented by source categories or
subcat egories. For exanple, EPA could use its section
112(f) residual risk authority to address adverse
environnmental effects to Geat Waters waterbodies that are
associated with the atnospheric deposition of HAP enmtted by
particul ar sources within source categories.

I n devel opi ng additional standards to address residual
ri sk foll ow ng adopti on of MACT standards, section 112(f)
states that the Administrator shall not be required to
conduct any residual risk review or pronul gate additi onal
em ssion limtations for any category or subcategory of area
sources that is listed under section 112(c)(3) for which a
GACT em ssion standard is pronul gated pursuant to section

112(d)(5) (42 U.S.C. § 7412(f)(5)).% In effect, this

42 U.S.C. § 7412(f)(5) provides:

The Administrator shall not be required to conduct any review under this
subsection or promulgate emission limitations under this subsection for any category or
subcategory of area sources that is listed pursuant to subsection (c)(3) of this section and
for which an emission standard is promulgated pursuant to section (d)(5) of this section.
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provi sion grants discretionary authority to EPA to provide
an exenption for area sources fromthe nore stringent
residual risk standards. It is inportant to enphasize,
however, that this exenption is wholly within EPA s
di scretion so that, should the Agency determ ne that
em ssions of one or nore HAP from area sources within a
source category or subcategory pose unacceptabl e remaini ng
risks to human health or the environnent, even after
application of section 112(d) em ssion controls, it has
authority under section 112(f) to adopt nore stringent
st andards governing these sources as well. This is in
addition to EPA's discretionary authority to apply nore
stringent MACT standards to area sources in the first
i nstance. Thus, the CAA provides authority in section
112(f)(2)(A) to take action with respect to stationary
source categories or subcategories as needed to prevent the
sanme sorts of effects identified under section 112(n)(6),
and to focus such action so that the duty to undertake
nmeasures in conpliance with the residual risk standard is
triggered by sources within the subject category or
subcat egory that present the risk of causing these effects.
F. Urban Area Source Program

Section 112(k) requires EPA to inplenent the urban area

source program After conducting research to nonitor,
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anal yze and consider HAP em ssions from area sources in
urban areas and their public health risks, EPAis required
under section 112(k)(3)(B)(1) to identify the 30 HAP em tted
fromarea sources that present the greatest threat to public
health in the |argest nunber of urban areas (42 U S.C. 8§
7412(k)(3)(B)(1)). The EPA nust then identify the source
categories for listing under section 112(c), assuring that
sources accounting for at |east 90 percent of the aggregate
em ssions of each of the 30 identified HAP will be subject
to standards pursuant to section 112(d) (42 U S.C. 8§
7412(k) (3)(B)(ii)).

Section 112(k)(3)(C then requires EPA to prepare a
strategy including a schedule of specific actions to reduce
public health risks posed by em ssions of HAP by area
sources, which would be inplenmented by EPA or the States
under several Federal and State environmental statutes.

This strategy nmust achieve at |east a 75 percent reduction
in the incidence of cancer attributable to exposure to HAP
emtted by stationary sources (42 U S.C. 8§ 7412(k)(3)(0O).

In addition to this national urban area source strategy, EPA
shal | al so encourage and support areaw de strategies

devel oped by State and | ocal agencies intended to reduce
risks fromem ssions by area sources in particular urban

areas, and prepare guidelines for control technol ogies or
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managenent practices which nmay be applicable to various
source categories (42 U S.C. 8 7412(k)(4)).

To the extent that the urban area source program
identifies and achieves reductions in HAP that are al so
pol lutants of concern in the Geat Waters, section 112(Kk)
provi des an additional tool for reducing HAP em ssions that
present serious adverse effects to the public health or
envi ronnent through atnospheric deposition. For exanple,
this programcould result in significant reductions in
em ssions of POM wth incidental benefits for the specific
envi ronnental val ues required to be protected under the
Great Waters provisions, if POMis identified as one of the
30 nost hazardous air pollutants emtted by area sources.
G St udi es and Reports to Congress
1. Mer cury

Section 112(n)(1)(B) requires EPA to study and report
to Congress on nercury em ssions fromelectric utility steam
generating units, municipal waste conbustion units, and
ot her sources, including area sources (42 U.S.C. §

7412(n)(1)(B)).* This study nust consider the rate and

142 U.S.C. § 7412(n)(1)(B) provides:

The Administrator shall conduct, and transmit to the Congress not later than 4
years after November 15, 1990, a study of mercury emissions from electric utility steam
generating units, municipa waste combustion units, and other sources, including area
sources. Such study shall consider the rate and mass of such emissions, the health and
environmental effects of such emissions, technologies which are available to control such
emissions, and the costs of such technologies.
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mass of such nercury em ssions, the health and environnental
effects of the em ssions, available technol ogies to control

t hese em ssions, and the costs of applying such technol ogy.

When the report becones final, the results of the study wll
be helpful in prioritizing nmercury reduction strategies.
2. Electric Utilities

Under section 112(n)(1)(A), EPA must also study and
report to Congress on the hazards to public health
reasonably anticipated to occur as a result of em ssions of
HAP by electric utility steamgenerating units after
i mposition of the CAA requirenents (42 U.S.C. 8§
7412(n) (1) (A)).' This report nust devel op and descri be
alternative control strategies for em ssions which may
warrant regul ati on under section 112, and EPA is required by
section 112(n)(1)(A) to regulate electric utility steam

generating units under section 112 if EPA finds such

Y42 U.S.C. § 7412(n)(1)(A) provides:

The Administrator shall perform a study of the hazards to public health reasonably
anticipated to occur as aresult of emissions by electric utility steam generating units of
pollutants listed under subsection (b) of this section after imposition of the requirements of
this chapter. The Administrator shall report the results of this study to the Congress
within 3 years after November 15, 1990. The Administrator shall develop and describein
the Administrator’s report to Congress aternative control strategies for emissions which
may warrant regulation under this section. The Administrator shall regulate electric utility
steam generating units under this section, if the Administrator finds such regulation is
appropriate and necessary after considering the results of the study required by this

subparagraph.
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regul ation is necessary and appropriate after considering
t he study.

These provisions provide EPA the authority to achieve
reductions in HAP em ssions fromelectric utilities as
necessary and appropriate to prevent reasonably antici pated
hazards to public health and the environnent, which woul d
have benefits for the G eat Waters. For exanple, if EPA
determ nes that regulation of nmercury em ssions from
electric utilities is necessary and appropriate, EPA woul d
have the full set of regulatory tools avail able under
section 112 to address those em ssions, including section
112(f), as well as any additional alternative control
strategies the Agency has identified in its Report to
Congr ess.

H. Solid Waste Incineration Units

Solid waste incineration units such as those that
conmbust nuni ci pal waste, nedical waste, and industrial and
comercial waste, are regul ated under sections 111 and 129
of the CAA. Wiile this is not literally a section 112
program the types of standards to be applied under section
129(a) (2) are MACT standards, and shall be based on net hods
and technol ogi es for renoval or destruction of pollutants
before, during or after conmbustion. For new units, they

must incorporate siting requirenents that mnimze, on a
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site-specific basis, to the maxi num extent practicable,
potential risks to public health or the environnent (42

U S.C. 8§ 7429(a)(2), (3)).*® These standards are required
for certain HAP (as well as specified criteria pollutants)
identified in section 129: solid waste incineration units
must be subjected to nunerical emssion |imtations for

| ead, cadm um nercury, dioxins and di benzofurans (42 U.S. C

§ 7429(a)(4)).* Moreover, section 129(h)(3) requires EPA

842 U.S.C. § 7429(3)(2) and (3) provide:

(2) Standards applicable to solid waste incineration units promulgated under
section 7411 of thistitle and this section shall reflect the maximum degree of reduction in
emissions of air pollutants listed under section (a)(4) that the Administrator, taking into
consideration the cost of achieving such emission reduction, and any non-air quality health
and environmental impacts and energy requirements, determines is achievable for new or
existing units in each category. The Administrator may distinguish among classes, types
(including mass-burn, refuse-derived fuel, modular and other types of units), and sizes of
units within a category in establishing such standards. The degree of reduction in
emissions that is deemed achievable for new unitsin a category shall not be less stringent
than the emissions control that is achieved in practice by the best controlled similar unit, as
determined by the Administrator. Emissions standards for existing units in a category may
be less stringent than standards for new units in the same category but shall not be less
stringent than the average emissions limitation achieved by the best performing 12 percent
of unitsin the category (excluding units which first met the lowest achievable emissions
rates 18 months before the date such standards are proposed or 30 months before the date
such standards are promulgated, whichever is later).

(3) Standards under section 7411 of thistitle and this section applicable to solid
waste incineration units shall be based on methods and technologies for removal or
destruction of pollutants before, during, or after combustion, and shall incorporate for new
units siting requirements that minimize, on a site specific basis, to the maximum extent
practicable, potentia risksto public health or the environment.

%42 U.S.C. § 7429(a)(4) provides:

The performance standards promulgated under section 7411 of thistitle and this
section and applicable to solid waste incineration units shall specify numerical emission
limitations for the following substances or mixtures. particulate matter (total and fine),
opacity (as appropriate), sulfur dioxide, hydrogen chloride, oxides of nitrogen, carbon



52

to pronul gate residual risk standards under section
112(f)(2) for em ssions of these pollutants fromsolid waste
incineration units, if such standards are required in order
to provide an anple margin of safety to protect the public
health or to prevent an adverse environnental effect as set
forth in section 112(f)(2)(A) (42 U.S.C. § 7429(h)(3)).%
Finally, State and |ocal governnment agencies are authorized
under section 129(h)(1) to adopt and enforce regul ations,
requi renents, limtations or standards relating to solid
waste incineration units that are nore stringent than those
pronmul gated by EPA (42 U . S.C. 8§ 7429(h)(1);(b)(2)).

This programw Il result in significant reductions in
em ssions of pollutants of concern for the G eat Waters from
solid waste incineration units. Especially in light of the

authority to subject these units to residual risk standards

monoxide, lead, cadmium, mercury, and dioxins and dibenzofurans. The Administrator
may promulgate numerical emissions limitations or provide for the monitoring of
postcombustion concentrations of surrogate substances, parameters or periods of
residence time in excess of stated temperatures with respect to pollutants other than those
listed in this paragraph.

242 U.S.C. § 7429(h)(3) provides:

The Administrator shall promulgate standards under section 7412(f) of thistitle for
a category of solid waste incineration units, if promulgation of such standardsis required
under section 7412(f) of thistitle. For purposes of this preceding sentence only--

(A) the performance standards under subsection (a) of this section and section
7411 of thistitle applicable to a category of solid waste incineration units shall be deemed
standards under section 7412(d)(2) of thistitle, and

(B) the Administrator shall consider and regulate, if required, the pollutants listed
under subsection (a)(4) of this section and no others.
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under section 112(f)(2) and EPA' s substantial discretion
af forded under that subsection, EPA believes that it has
adequate authority to prevent solid waste incineration unit
em ssions of the specified HAP in section 129(a)(4) from
causi ng serious adverse public health and environnent al
effects associated with deposition to the G eat Waters.
V. Determ nations of Adequacy and No Need for Further

Regul ati ons

Based on avail able information and on the foregoing
anal ysis, guided by EPA's interpretation of the statutory
requi renents of section 112(m, EPA believes that the other
provi sions of section 112 are adequate to prevent serious,
adverse effects to public health and serious or w despread
environnental effects associated with the deposition of HAP
which are emtted by stationary sources for which EPA has
authority and jurisdiction under section 112 to regul ate.
As a result, the Agency also believes that no further
em ssi ons standards or control measures under section
112(m) (6), beyond those authorized or required by the other
provi sions of section 112, are necessary and appropriate at
this time. The EPA further believes that even if section
112 were found to be inadequate under section 112(m(6),
because nmuch scientific information is still |acking

concerning such things as the relative contribution of air
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em ssions of pollutants of concern to adverse effects, it
woul d not be possible at this tinme for the Agency to
concl ude confidently that further regulatory actions beyond
t hose authorized or required to be taken under section 112
are necessary and appropriate. The EPA solicits coments on
the draft determ nation, and on the analysis contained in
today’s notice. The Agency reserves its right to reconsider
these draft determnations if the public comments on the
draft determ nations convince EPA that it is incorrect in
its analysis, or if future events or additional information
indicate EPA's determ nations are not accurate. 1In
addition, when EPA finalizes these determ nations, EPA
reserves its right to pronul gate any necessary and
appropriate further regul ations pursuant to section
112(m) (6), in the event that EPA in the future, based on new
information, revisits and reverses these determ nations.

The EPA is committed to continuing its anal yses,
research and assessnents of all aspects of atnospheric
transport, deposition, fate and effects of hazardous air
pollutants emtted by section 112 sources. The EPA is
further conmtted to faithfully inplenenting the mandat es
and authorities under section 112 of the CAA and to
pur sui ng ot her available authorities, as appropriate, to

m ni m ze unreasonable threats to humans and to the
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environnent as a result of exposure to toxic pollutants,
whet her such exposures result directly fromem ssions into
the air, through introduction to watersheds or waterbodies,
or through other pathways. The EPA will continue to work
cooperatively with the National OCceanic and At nospheric
Adm ni stration and the scientific conmunity to refine
met hods for neasuring or estimting atnospheric transport
and deposition of HAP in order to nore reliably characterize
and quantify the significance of atnospheric deposition to
envi ronnental quality.

It is inmportant to distinguish between EPA s draft
determ nations in this notice and the Agency’s judgnents
about the extent to which adverse effects may be occurring
due to atnospheric deposition of HAP fromall sources, or
about the extent to which additional actions within the
scope of its other authorities under section 112 nay be
warranted. |In today’ s notice, EPA is announcing only that
it believes it has adequate authority under section 112 to
prevent the section 112(m (6) enunerated adverse health or
environmental effects associated with em ssions of HAP from
sources which section 112 was intended to regul ate, and
that, at this time, EPA does not believe that further
em ssi ons standards or control mneasures under section

112(m) (6) to prevent such effects, beyond those that are
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aut horized or required by the other provisions of section
112, are necessary or appropriate for stationary sources of
HAP. These draft determnations in no way represent a
conclusion on EPA s part that air deposition of HAP does not
currently cause or contribute to adverse effects to the

public health or the environnent.

Dat ed:

Car ol Browner
Adm ni strat or



