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Authority: 42 U.S.C. 7401-7671q.

Section 63.90 Program overview.

The regul ations in this subpart establish procedures

consistent wth section 112(1) of the Cean Air Act (Act)
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(42 U.S.C. 7401-7671q). This subpart establishes procedures for
the approval of State rules, prograns, or other requirenents to
be i npl enmented and enforced in place of certain otherw se
applicable section 112 Federal rules, em ssion standards or
requi renments (including section 112 rul es pronul gated under the
authority of the Act prior to the 1990 Arendnents to the Act).
Aut hority to inplenment and enforce section 112 Federal rules as
promul gated w t hout changes nmay be del egated under procedures
established in this subpart. 1In this process, States may seek
approval of a State mechanismfor receiving del egation of
exi sting and future unchanged Federal section 112 standards.
Thi s subpart al so establishes procedures for the review and
wi t hdrawal of section 112 inplenentation and enforcenent
authorities delegated through this subpart. This subpart al so
est abl i shes procedures for the approval of State rules or
prograns to establish [imtations on the potential to emt
pollutants listed in or pursuant to section 112(b) of the Act.
(a) Definitions. The followi ng definitions apply to this

subpart.

Alternative requirements neans the applicability criteria,
| evel of control requirements, conpliance and enforcenent

measures, and conpliance dates for a source or source category
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that a State submts for approval under this subpart and, after
approval, inplenents and enforces for affected sources in |ieu of
ot herwi se applicabl e Federal section 112 requirenents.

Applicability criteria neans the regulatory criteria used to
define all affected sources subject to a specific section 112
rul e.

Approval neans a determ nation by the Adm nistrator that a
State rule, program or requirenment neets the criteria of section
63.91 and the additional criteria of either section 63.92,
section 63.93, section 63.94, or section 63.97, as appropriate.
For accidental release prevention prograns, the criteria of
section 63.95 nust be nmet in addition to the criteria of section
63. 91.

Compliance and enforcement measures neans requirenents
within a rule, program permt, or other enforceable nechanism
relating to conpliance and enforcenent, including but not
necessarily limted to nonitoring nethods and procedures,
recordkeepi ng, reporting, conpliance plans, conpliance
certifications, inspection, entry, sanpling, or accidental
rel ease prevention oversight.

Level of control neans the degree to which a rule, program

or other requirenent requires a source to limt emssions or to
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enpl oy design, equipnent, work practice, operational, accident
prevention or other requirenments or techniques (including a
prohi bition of em ssions) for:

(1)(i) each hazardous air pollutant, if individual
pollutants are subject to emssion [imtations, and

(1i) the aggregate total of hazardous air pollutants, if the
aggregate grouping is subject to emssion limtations, provided
that the rule, program or requirenment would not lead to an
increase in risk to human health or the environnent; and

(2) each substance regul ated under section 112(r).

Test methods and associ ated procedures and averaging tinmes are
integral to the |level of control

Local agency neans a |local air pollution control agency or,
for the purposes of section 63.95, any |ocal agency or entity
having responsibility for preventing accidental releases which
may occur at a source regul ated under section 112(r).

Program neans, for the purposes of an approval under this
subpart, a collection of State authorities, resources, and other
requi renents that satisfy the criteria of paragraph 63.91(b) and
par agraph 63.94(b), 63.95(b), and/or 63.97(b), as appropriate.

Stringent or stringency neans the degree of rigor,

strictness, or severity a statute, rule, em ssion standard, or
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requi renent inposes on an affected source as neasured by the
quantity of em ssions, or as neasured by paraneters relating to
rule applicability and | evel of control, or as otherw se
determ ned by the Adm ni strator

(b) Local agency coordination with State and territorial
agencies. Local agencies submtting a rule or programfor
approval under this subpart shall consult with the relevant State
or Territorial agency prior to nmaking a request for approval to
the Adm nistrator. A State or Territorial agency may submt
requests for approval on behalf of a |ocal agency after
consulting wth that |ocal agency.

(c) Tribal agency. [Note to reader: We are developing
language to the effect that Tribal agencies may submit requests
for approval consistent with the Tribal Air Rule, 40 CFR part
491

(d) Authorities retained by the Administrator. (1) The
followng authorities will be retained by the Adm nistrator and
w Il not be del egat ed:

(i) The authority to add or delete pollutants fromthe |ist
of hazardous air pollutants established under section 112(b);

(1i) The authority to add or delete substances fromthe |i st
of substances established under section 112(r);
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(ti1) The authority to delete source categories fromthe
Federal source category |ist established under section 112(c) (1)
or to subcategorize categories on the Federal source category
list after proposal of a relevant em ssion standard;

(tv) The authority to revise the source category schedul e
est abl i shed under section 112(e) by noving a source category to a
| ater date for pronul gation;

(v) Any other authorities determ ned to be nondel egabl e by
the Adm ni strator.

(2) Nothing in this subpart shall prohibit the Adm nistrator
fromenforcing any applicable rule, em ssion standard, or
requi renent established under section 112.

(3) Nothing in this subpart shall affect the authorities and
obligations of the Adm nistrator or the State under title V of
the Act or under regul ations pronul gated pursuant to that title.

(e) Federally enforceable requirements. All rules,
prograns, or other requirenments approved under this subpart and
all resulting part 70 operating permt conditions are enforceable
by the Adm nistrator and citizens under the Act.

(f) Standards not subject to modification or substitution.
Wth respect to radio nuclide em ssions fromlicensees of the

Nucl ear Regul atory Conmm ssion or |icensees of Nucl ear Regul atory
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Commi ssi on Agreenent States which are subject to 40 CAR part 61,
subparts I, T, or W a State may request that the EPA approve
del egation of inplenentation and enforcenent of the Federal
standard pursuant to section 63.91, but no changes or

nodi fications in the formor content of the standard wll be
approved pursuant to sections 63.92, 63.93, 63.94, or 63.97.
Section 63.91 Criteria common to all approval options.

(a) Approval process. To obtain approval under this subpart
of a rule, program or requirenent that is different froma
Federal section 112 rule or requirenent, the criteria of this
section and the criteria of either section 63.92, section 63.93,
section 63.94, or section 63.97 nust be net. For approval of
State prograns to i nplenent and enforce Federal section 112 rules
as pronul gated w t hout changes (except for accidental release
progranms), only the criteria of this section nmust be nmet. This
i ncludes State requests for up-front approval of their mechani sm
for taking del egation of future unchanged Federal section 112
standards and requirenents as well as approval to inplenent and
enf orce unchanged Federal section 112 standards and requirenents
on a rule-by-rule basis. For approval of State rules or prograns
to inplenent and enforce the Federal accidental release

prevention program as pronul gated w thout changes, the
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requi renents of this section and section 63.95 nust be net. In
the case of accidental release prevention prograns which differ
fromthe Federal accidental rel ease prevention program the
requi renents of this section, section 63.95, and either section
63.92 or section 63.93 nust be net. The Adm nistrator may, under
the authority of section 112(1) and this subpart, also approve a
State program designed to establish limts on the potential to
emt of pollutants listed pursuant to section 112(b) of the Act.
For a State's initial request for approval of any rule, program
or requirenent under this subpart and, except as otherw se
speci fied under section 63.92, section 63.93, section 63.94, or
section 63.97, for a State's subsequent requests for approval,
t he approval process will be the foll ow ng:
(1) Upon receipt of a request for approval, the

Adm nistrator wll review the request for approval and notify the
State within 30 days of recei pt whether the request for approval
is conplete according to the criteria in this subpart. If a
request for approval is found to be inconplete, the Adm nistrator
will so notify the State and will specify the deficient el enents
of the State's request.

(2) Wthin 45 days after receipt of a conplete request for

approval, the Admnistrator will seek public coment for a
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m ni mum of 30 days on the State request for approval. The
Adm nistrator wll require that cooments be submtted
concurrently to the State.

(3) If, after review of public comments and any State
responses to comments submtted to the Adm nistrator within 30
days of the close of the public comment period, the Adm nistrator
finds that the criteria of this subpart are net, the
Adm nistrator wll approve the State rule, program or
requi renment, publish it in the FEDERAL REGQ STER, and i ncorporate
it, directly or by reference, in the appropriate subpart of part
63. Authorities approved under section 63.95 will be
i ncor porated pursuant to requirenents under section 112(r).

(4) Wthin 180 days of receiving a conplete request for
approval, the Admnistrator will either approve or disapprove the
State rule, program or requirenent.

(5) If the Admnistrator finds that (i) any of the criteria
of this section are not nmet, or (ii) any of the criteria of
section 63.92, section 63.93, section 63.94, section 63.95, or
section 63.97 under which the request for approval was nmade are
not net, the Admnistrator will disapprove the State rule,
program or requirenent. |If a State rule, program or

requi renent is disapproved, the Admnistrator will notify the
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State of any revisions or additions necessary to obtain approval.
Any resubmittal by a State of a request for approval wll be
consi dered a new request under this subpart.

(6) If the Admnistrator finds that (i) all of the criteria
of this section are nmet, and (ii) all of the criteria of section
63.92, section 63.93, section 63.94, section 63.95, or section
63.97 are net, the Admnistrator will approve the State rule,
program or requirenment. This approval delegates to the State
the authority to inplenment and enforce the approved rule,
program or requirenent in lieu of the otherw se applicable
Federal rules, em ssion standards, or requirenents. The approved
State rule, program or requirenent shall be federally
enforceable fromthe date of publication of approval. Wen a
State rule, program or requirenment is approved by the
Adm ni strator under this subpart, applicable part 70 permts
shal | be revised according to the provisions of section 70.7(f)
of this chapter. Operating permt conditions resulting from any
ot herwi se applicable Federal section 112 rules, em ssion
standards, or requirenents will not be expressed in the
State's part 70 permts or otherw se inplenented or enforced by
the State or by the EPA unless and until authority to enforce the

approved State rule, program or requirenent is wthdrawn from
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the State under section 63.96. In the event approval is

w t hdrawn under section 63.96, all otherw se applicabl e Federal
rules and requirenents shall be enforceable in accordance with
the conpliance schedul e established in the withdrawal notice, and
relevant part 70 permts shall be revised according to the

provi sions of section 70.7(f) of this chapter.

(7) The State should submt rules, progranms, or requirenents
expeditiously for approval under this subpart in order to ensure
that they will be acted upon by the Adm nistrator in time for
af fected sources to neet the conpliance dates of the otherw se
appl i cabl e Federal requirenents.

(b) Criteria for approval. Any request for approval under
this subpart shall neet all section 112(1) approval criteria
specified by the otherw se applicable Federal rule, em ssion
standard, or requirements, all of the approval criteria of this
section, and any additional approval criteria specified in the
section in this subpart under which the State’s request for
approval is made. If any of the State docunents that are
required to support an approval under this subpart are readily
avai lable to the EPA and to the public, the State may cite the
rel evant portions of the docunents or indicate where they are

available (e.g., by providing an Internet address) rather than
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provi de copies. The State shall provide the Adm nistrator with
the foll ow ng:

(1) Awitten finding by the State Attorney General (or for
a |local agency, the General Counsel with full authority to
represent the |ocal agency) that the State has the necessary
| egal authority to inplement and to enforce the State rule,
program or requirenent upon approval and to assure conpliance by
all sources within the State with each applicable section 112
rule, em ssion standard, or requirenent. At a mninmum the State
must have the following | egal authorities concerning enforcenent:

(1) The State shall have enforcenent authorities that neet
the requirenments of section 70.11 of this chapter.

(1i) The State shall have authority to request information
fromregul ated sources regarding their conpliance status.

(ti1) The State shall have authority to inspect sources and
any records required to determ ne a source's conpliance status.

(iv) If a State del egates authorities to a | ocal agency, the
State nust retain enforcenent authority unless the |ocal agency
has authorities that neet the requirenments of section 70.11 of
this chapter.

(2) A copy of State statutes, regulations, and requirenents

that contain the appropriate provisions granting authority to
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i npl emrent and enforce the State rule, program or requirenent
upon approval .

(3) A denonstration that the State has adequate resources to
i npl emrent and enforce all aspects of the approved rul e, program
or requirenent upon approval, which includes:

(1) a description in narrative formof the scope, structure,
coverage and processes of the State program

(11) a description of the organization and structure of the
agency or agencies that will have responsibility for
adm ni stering the program and

(ti1) a description of the agency staff who will carry out
the State program i ncluding the nunber, occupation, and general
duties of the enpl oyees.

(4) A schedul e denonstrating expeditious State
i npl emrentation of the rule, program or requirenment upon
approval .

(5) A plan that assures expeditious conpliance by al
sources subject to the State rule, program or requirenment upon
approval. The plan should include at a m nimum a conpl ete
description of the State's conpliance tracking and enforcenent
program including but not limted to inspection strategies.

(6) A denonstration of adequate |legal authority to assure
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conpliance wwth the rule, program or requirenent upon approval.
At a mninum the State nust have the followi ng | egal authorities
concerni ng enforcenent:

(1) The State shall have enforcenent authorities that neet
the requirenments of section 70.11 of this chapter.

(i1) If a State del egates authorities to a | ocal agency, the
State nust retain enforcenent authority unless the |ocal agency
has authorities that neet the requirenments of section 70.11 of
this chapter.

(c) Revisions. Wthin 90 days of any State anendnent,
repeal, or revision of any State rule, program or requirenent
supporting an approval, or revisions to the State resources or
authorities approved under this subpart, the State nust provide
the Adm nistrator with a copy of the revised authorities and neet
the requirenments of either subparagraph (1) or (2) of this
par agr aph.

(1)(i) The State shall provide the Adm nistrator with a
witten finding by the State Attorney Ceneral (or for a |ocal
agency, the General Counsel with full authority to represent the
| ocal agency) that the State's revised |egal authorities are
adequate to continue to inplement and to enforce all previously

approved State rules and the approved State program or
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requi renents (as applicable) and adequate to continue to assure
conpliance by all sources within the State with approved rul es,
t he approved program or other requirenents (as applicable) and
each applicable section 112 rule, em ssion standard, or

requi renent.

(i) If the Admnistrator determnes that the witten
finding is not adequate, the State shall request approval of the
revised rule, program or requirenent according to the provisions
of paragraph (2).

(2) The State shall request approval under this subpart for
any revised rule, program or requirenent.

(1) I'f the Adm nistrator approves the revised rule,
program or requirenent, the revised rule, program or
requirenent will replace the previously approved rule, program
or requirenent.

(1i) If the Adm nistrator disapproves the revised rule,
program or requirenent, the Admnistrator will initiate
procedures under section 63.96 to w thdraw approval of any
previ ously approved rule, program or requirenent that nay be
af fected by the revised authorities.

(tit) Until such tinme as the Adm ni strator approves or

W t hdraws approval of a revised rule, program or requirenent,

15



FIRST DRAFT -- 8/ 27197
DOES NOT REPRESENT OFFICIAL EPA POLICY

the previously approved rule, program or requirenent remains
federally enforceable and the revised rule, program or
requirenent is not federally enforceable.

(3) [Note to reader: We are developing language to address
what States must do when EPA amends, repeals, or otherwise
revises a promulgated section 112 rules, emission standard, or
requirement for which the State has an approved rule, program, or
other requirement under subpart E.]

Section 63.92 Approval of a State rule that adjusts a section 112
rule.

Under this section a State nay seek approval of a State
rule with specific adjustnents to a Federal section 112 rule.

(a) Approval process. (1) If the Adm nistrator finds that
the criteria of this section and the criteria of section 63.91
are net, the Adm nistrator will approve the State rule, publish
it in the FEDERAL REA STER, and incorporate it, directly or by
reference, in the appropriate subpart of part 63, wthout
addi tional notice and opportunity for comment. Rules approved
under section 63.95 will be incorporated pursuant to requirenents
under section 112(r).

(2) I'f the Adm nistrator finds that any one of the State
adjustnents to the Federal rule is in any way anbi guous wth
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respect to the stringency of applicability, the stringency of the
| evel of control, the stringency of the conpliance and
enforcenent neasures, or the stringency of the conpliance dates
for any affected source or em ssion point, the Admnistrator wll
di sapprove the State rule.

(3) Wthin 90 days of receiving a conplete request for
approval under this section, the Admnistrator will either
approve or disapprove the State rule.

(b) Criteria for approval. Any request for approval under
this section shall neet all of the criteria of this section and
section 63.91 before approval. The State shall provide the
Adm ni strator wth:

(1) A denonstration that the public within the State has had
adequate notice and opportunity to submt witten conment on the
State rule; and

(2) A denonstration that each State adjustnent to the
Federal rule individually results in requirenents that:

(i) Are unequivocally no |less stringent than the otherw se
applicable Federal rule with respect to applicability;

(i1) Are unequivocally no less stringent than the otherw se
applicabl e Federal rule with respect to level of control for each

af fected source and em ssi on point;
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(ti1) Are unequivocally no less stringent than the otherw se
appl i cabl e Federal rule with respect to conpliance and
enf orcenment neasures for each affected source and em ssion point;
and

(1v) Assure conpliance by every affected source no |ater
than woul d be required by the otherw se applicable Federal rule.

(3) State adjustnents to Federal section 112 rules which may
be part of an approved rule under this section are:

(i) Lowering a required em ssion rate or de minimis | evel;

(1i) Adding a design, work practice, operational standard,
em ssion rate or other such requirenent;

(1i1) Increasing a required control efficiency;

(iv) Increasing the frequency of required reporting,
testing, sanpling or nonitoring;

(v) Adding to the anmount of information required for records
or reports;

(vi) Decreasing the amount of tinme to cone into conpliance;

(vii) Subjecting additional em ssion points or sources
within a source category to control requirenents; and

(viii) Any adjustnents allowed in a specific section 112
rul e.

Section 63.93 Approval of State authorities that substitute for a
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section 112 rule.

Under this section a State nay seek approval of State
authorities which differ in formfroma Federal section 112 rule
for which they would substitute, such that the State authorities
do not qualify for approval under section 63.92.

(a) Approval process. (1) Wthin 45 days after receipt of a
conpl ete request for approval under this section, the
Adm nistrator wll seek public coment for a m nimum of 30 days
on the State request for approval. The Adm nistrator wll
require that comments be submtted concurrently to the State.

(2) If, after review of public comments and any State
responses to comments submtted to the Adm nistrator within 30
days of the close of the public comment period, the Adm nistrator
finds that the criteria of this section and the criteria of
section 63.91 are net, the Admnistrator will approve the State
authorities under this section, publish the approved authorities
in the FEDERAL REA STER, and incorporate them directly or by
reference, in the appropriate subpart of part 63. Authorities
approved under section 63.95 will be incorporated pursuant to
requi renents under section 112(r).

(3) If the Adm nistrator finds that any of the requirenents

of this section or section 63.91 have not been net, the
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Adm nistrator wll disapprove the State authorities. For any
di sapprovals, the Admnistrator will provide the State with the
basis for the disapproval and what action the State can take to
make the authorities approvabl e.

(4) Authorities submtted for approval under this section
shall include State rules or other requirenents enforceabl e under
State law that would substitute for a section 112 rule.

(5 Wthin 180 days of receiving a conplete request for
approval under this section, the Admnistrator will either
approve or disapprove the State request.

(b) Criteria for approval. Any request for approval under
this section shall neet all of the criteria of this section and
section 63.91 before approval. The State shall provide the
Adm nistrator wwth detail ed docunentation that the State
authorities contain or denonstrate:

(1) Applicability criteria that are no | ess stringent than
those in the respective Federal rule;

(2) Levels of control and conpliance and enforcenent
measures that result in em ssion reductions fromeach affected
source or accidental release prevention programrequirenments for
each affected source that are no |l ess stringent than would result

fromthe otherw se applicabl e Federal rule;
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(3) A conpliance schedul e that assures that each affected
source is in conpliance no |later than would be required by the
ot herwi se applicable Federal rule; and

(4) At a mnimum the approved State rul e(s) nust include
the foll ow ng conpliance and enforcenent neasures. (For rules
addressing the accidental release prevention program m ni num
conpliance and enforcenent provisions are described in section
63. 95) .

(1) The approved authorities nust include a nethod for
determ ni ng conpliance.

(1i) If a standard in the approved rule is not
i nst ant aneous, a maxi mum averagi ng tine nust be established.

(ti1) The authorities nust establish an obligation to
periodically nmonitor or test for conpliance using the nethod
establ i shed per section 63.93(b)(4)(i) sufficient to yield
reliable data that are representative of the source's conpliance
st at us.

Section 63.94 Approval of State permit terms and conditions that
substitute for section 112 emission standards.

Under this section, a State may seek approval of a State
programto be inplenmented and enforced in Iieu of specified

existing or future Federal em ssions standards pronul gated under
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section 112(d), section 112(f), or section 112(h), for those
af fected sources permtted by the State under part 70 of this
chapter.

(a) Upfront approval process.

(1) Wthin 21 days after receipt of a conplete request for
approval of a State programunder this section the Adm nistrator
w Il seek public coment for 21 days on the State request for
approval. The Admnistrator will require that conments be
submtted concurrently to the State.

(2) If, after review of all public coments, and State
responses to comments submtted to the Admnistrator within 14
days of the close of the public comment period, the Adm nistrator
finds that the criteria of paragraph (b) of this section and the
criteria of section 63.91 are net, the Admnistrator wll approve
the State program The approved programw || be published in the
FEDERAL REGQ STER and i ncorporated, directly or by reference, in
the appropriate subpart of part 63.

(3) If the Admnistrator finds that any of the criteria of
paragraph (b) of this section or section 63.91 have not been net,
the Admnistrator will disapprove the State program For any
di sapprovals, the Admnistrator will provide the State with the

basis for the disapproval and what action the State can take to
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make the program approvabl e.

(4) Wthin 90 days of receiving a conplete request for
program approval under this section, the Adm nistrator wll
ei ther approve or disapprove the State request.

(b) Criteria for upfront approval. Any request for program
approval under this section shall neet all of the criteria of
t hi s paragraph and section 63.91 before approval. The State
shal | provide the Admnistrator wth:

(1)(i) An identification of all specific sources in source
categories listed pursuant to subsection 112(c) for which the
State is seeking authority to inplenent and enforce alternative
requi renents under this section. The State’'s |ist may not exceed
five sources in any single source category.

(ii) If the identified sources in any source category
conprise a subset of the sources in that category wthin the
State’s jurisdiction, the State shall request delegation for the
remai nder of the sources in that category that are required to be
permtted by the State under part 70 of this chapter. The State
shal | request del egati on under another section of this subpart.

(2) An identification of all existing and future section 112
em ssion standards for which the State is seeking authority under

this section to inplenent and enforce alternative requirenents.
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(3) A denonstration that the State has an approved part 70
operating permt programand that the programpermts the
af fected sources.

(c) Approval process for alternative requirements.

(1) After pronulgation of a Federal em ssion standard for
whi ch the State has program approval to inplement and enforce
alternative requirenents in the formof part 70 permt terns and
conditions, the State shall provide the Adm nistrator with draft
permt ternms and conditions that are sufficient, in the
Adm ni strator’s judgenment, to allow the Admnistrator to
determ ne equivalency. The permt terns and conditions shal
reflect all of the requirenments of the otherw se applicable
Federal section 112 em ssion standard(s) including any
alternative requirenents that the State is seeking to inplenent
and enforce.

(2) The Adm nistrator will notify the State within 30 days
of receipt of a request for approval of alternative requirenents
under this paragraph as to whether the request for approval is
conpl ete according to the criteria in paragraph (d) of this
section. |If a request for approval is inconplete, in her
notification to the State, the Admnistrator will specify the

deficient elenents of the State’s request.
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(3) If, after evaluation of the draft permt terns and
conditions that were submtted by the State, the Adm ni strator
finds that the criteria of paragraph (d) of this section have
been net, the Adm nistrator will approve the State’'s alternative
requi renents (by approving the draft permt ternms and conditions)
and notify the State in witing of the approval. The
Adm ni strator may approve the State’s alternative requirenents on
the condition that the State nakes certain changes to the draft
permt ternms and conditions and includes the changes in the
conplete draft, proposed, and final part 70 permts for the
affected sources. |f the Adm nistrator approves the alternative
requi renents on the condition that the State nmakes certain
changes to them the State shall make those changes or the
alternative requirenents will not be federally enforceabl e when
they are included in the final permt, even if the Adm nistrator
does not object to the proposed permt. Unless and until the
Adm nistrator affirmatively approves the State’s alternative
requi renents (by approving the draft permt ternms and conditions)
under this paragraph, and those requirenents (permt terns) are
incorporated into the final part 70 permt for any affected
source, the otherw se applicable Federal em ssion standard(s)

remain the federally enforceable and federally applicable
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requi renents for that source. The approved alternative

requi renents becone federally enforceable for that affected
source fromthe date of issuance (or revision) of the source’s
part 70 permt.

(4) If, after evaluation of the draft permt terns and
conditions that were submtted by the State, the Adm nistrator
finds that the criteria of paragraph (d) of this section have not
been net, the Adm nistrator wll disapprove the State’'s
alternative requirenents and notify the State in witing of the
di sapproval. In the notice of disapproval, the Adm nistrator
wi |l specify the deficient or nonapprovable el enments of the
State’s alternative requirenents. |f the Adm nistrator
di sapproves the State’'s alternative requirenents, the otherw se
appl i cabl e Federal em ssion standard(s) remain the applicable,
federally enforceable requirenents for those affected sources.

(5 Wthin 90 days of receiving a conplete request for
approval under this paragraph, the Adm nistrator will either
approve or disapprove the State’'s alternative requirenents.

(6) Nothing in this section precludes the State from
submtting alternative requirenents in the formof part 70 permt
terms and conditions for approval under this paragraph at the

sane time the State submts its programto the Adm nistrator for
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upfront approval under paragraph (a) of this section, provided
that the Federal em ssion standards for which the State submts
alternative requirenents are pronul gated at the tinme of the
State’s submttal. |If the Admnistrator finds that the criteria
of section 63.91 and the criteria of paragraphs (b) and (d) of
this section are net, the Adm nistrator will approve both the
State program and the permt terns and conditions within 90 days
of receiving a conplete request for approval. Alternatively,
foll ow ng upfront approval, the State may submt alternative
requirenents in the formof part 70 permt ternms and conditions
for approval under this paragraph at any tinme after promul gation
of the Federal em ssion standards.

(d) Approval criteria for alternative requirements.
Any request for approval under this paragraph shall neet the
followng criteria. Taken together, the criteria in this
par agr aph descri be the m ninumcontents of a State’ s equi val ency
denonstration for a pronul gated Federal section 112 em ssion
standard. To be approvable, the State submttal nust contain
sufficient detail to allow the Admnistrator to make a
determ nation of equival ency between the State’s alternative
requi renents and the Federal requirenents. Each submttal of

alternative requirenents in the formof draft permt terns and

27



FIRST DRAFT -- 8/ 27197
DOES NOT REPRESENT OFFICIAL EPA POLICY

conditions for an affected source shall:

(1) ldentify the specific, practicably enforceable ternms and
conditions with which the source would be required to conply upon
i ssuance or revision of the part 70 permt. The State shal
submt permt terns and conditions that reflect all of the
requi renents of the otherw se applicable Federal section 112
em ssion standard(s) including any alternative requirenents that
the State is seeking to inplenent and enforce. The State shal
identify for the Adm nistrator the specific permt terns and
conditions that contain alternative requirenents.

(2) ldentify specifically how the alternative requirenments
in the formof permit terns and conditions are the sane as or
differ fromthe requirenents in the otherw se applicabl e Federal
em ssion standard(s) (including any applicable requirenments in
subpart A or other subparts or appendices of this part). The
State shall provide this identification in a side-by-side
conparison of the State’s alternative requirenents in the form of
permt ternms and conditions and the requirenents of the Federal
em ssion standard(s).

(3) The State shall provide the Adm nistrator with detail ed
docunent ation that denonstrates the State’s belief that the

alternative requirenents neet the criteria specified in section
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63.93(b) of this subpart, i.e., that the alternative requirenents
are at least as stringent as the otherw se applicabl e Federal
requirenents.

(e) Incorporation of permit terms and conditions into part
70 permits.

(1) After approval of the State's alternative requirenments
under this section, the State shall incorporate the approved
permt ternms and conditions into part 70 permts for the affected
sources. The State shall issue or revise the part 70 permts
according to the provisions part 70 of this chapter.

(2) I'n the notice of draft permt availability, and in each
draft, proposed, and final permt, the State shall indicate
prom nently that the permt contains alternative section 112
requirenents. In the notice of draft permt availability, the
State shall specifically solicit public corments on the
alternative requirenents. In addition, the State shall attach
all docunents supporting the approved equi val ency determ nation
for those alternative requirenents to each draft, proposed, and
final permt.

Section 63.95 Additional approval criteria for accidental
release prevention programs.

(a) A State subm ssion for approval of an Accidental Rel ease
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Prevention (ARP) program nust neet the criteria and be in

accordance with the procedures of this section, section 63.91,

and, where appropriate, either section 63.92 or section 63.93.
(b) The State ARP program application shall contain the

followi ng elenments consistent with the procedures in

section 63.91 and, where appropriate, either section 63.92 or

section 63.93 of this subpart:

(1) A denonstration of the State's authority and resources
to inplenent and enforce regul ati ons which are at | east as
stringent as regulations pronul gated under section 112(r) that
speci fy substances, related thresholds and a ri sk managenent
pr ogr am

(2) Procedures for:

(i) Registration of stationary sources, as defined in
section 112(r)(2)(C) of the Act, which clearly identifies the
State entity to receive the registration;

(11) Receiving and review ng ri sk managenent pl ans;

(ti1) Making available to the public any risk managenent
plan submtted to the State pursuant to provisions specified in
section 112(r) which are consistent with section 114(c) of the
Act ;

(i1v) Providing technical assistance to subject sources,
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i ncluding smal |l busi nesses;

(3) A denonstration of the State's authority to enforce al
accidental release prevention requirenents including a risk
managenent plan auditing strategy;

(4) A description of the coordination nmechanisns the State
i npl enmenting agency will use with:

(1) The Chem cal Safety and Hazard | nvestigation Board,
particularly during accident investigation. This requirenent
wll not take effect until the Chem cal Safety and Hazard
| nvestigation Board is convened; and

(11) The State Energency Response Comm ssion, and the Local
Enmer gency Pl anning Commttees; and

(ti1) The air permtting programwth respect to sources
subject to both section 112(r) of the Act and permt requirenents
under part 70 of this chapter.

(c) A State may request approval for a conplete or partial
program A partial accidental rel ease prevention program nust
include the core programelenents listed in paragraph (b) of this
section.

Section 63.96 Review and withdrawal of approval.
(a) Submission of information for review of approval.

(1) The Adm nistrator may at any tinme request any of the
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followng information to review the adequacy of inplenentation
and enforcenent of an approved rule, program or other section
112 requirenent and the State shall provide that information
Wi thin 45 days of the Adm nistrator's request:

(i) Copies of any State statutes, rules, regul ations,
authorities, or other requirenments that have anended, repeal ed,
or revised the approved State rule, program or requirenent since
approval or since the inmediately previous EPA review,

(1i) Information to denonstrate adequate State enforcenent
and conpliance nonitoring activities with respect to all approved
State rules, prograns, or requirenents and with all section 112
rul es, em ssion standards, or requirenents;

(iii1) Information to denonstrate adequate funding, staff,
and other resources to inplenent and enforce the State's approved
rule, program or requirenent;

(tv) A schedule for inplenenting the State's approved rul e,
program or requirenent that assures conpliance with al
section 112 rules and requirements that the EPA has pronul gated
since approval or since the inmmedi ately previous EPA review,

(v) Alist of part 70 or other permts issued, anended,
revised, or revoked since approval or since the imediately

previ ous EPA review, for sources subject to a State rule,
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program or requirenent approved under this subpart;

(vi) A summary of enforcenent actions by the State regarding
vi ol ations of section 112 requirenents, including but not limted
to admnistrative orders and judicial and adm nistrative
conplaints and settl enents.

(2) Upon request by the Admnistrator, the State shal
denonstrate that each State rule, emssion |limtation, standard,
permt termor condition, or other requirenment applied to an
af fected source or category of sources is achieving equival ent or
greater em ssion reductions as the otherw se applicabl e Federal
rule, emssion limtation or standard.

(b) Withdrawal of approval of a state rule, program, or
requirement. (1) If the Adm nistrator has reason to believe that
a State is not adequately inplenmenting or enforcing an approved
rule, program or requirenent according to the criteria of this
subpart or that an approved rule, program or requirenment is not
achi eving em ssion reductions that are equivalent to or greater
than the otherw se applicable Federal rule, the Adm nistrator
wll soinformthe State in witing and will identify the reasons
why the Adm nistrator believes that the State's rule, program or
requi renent is not adequate. The State shall then initiate

action to correct the deficiencies identified by the
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Adm ni strator and shall informthe Adm nistrator of the actions
it has initiated and conpleted. |If the Adm nistrator determ nes
that the State's actions are not adequate to correct the
deficiencies, the Admnistrator will notify the State that the
Adm ni strator intends to wthdraw approval and will hold a public
heari ng and seek public comment on the proposed w thdrawal of
approval. The Adm nistrator will require that conmments be
submtted concurrently to the State. Upon notification of the
intent to withdraw, the State will notify all sources subject to
the rel evant approved rule, program or requirenent that

wi t hdrawal proceedi ngs have been initi ated.

(2) Based on any public comment received and any response to
that cooment by the State, the Admnistrator will notify the
State of any changes in identified deficiencies or actions needed
to correct identified deficiencies. |f the State does not
correct the identified deficiencies within 90 days after
receiving revised notice of deficiencies, the Adm nistrator shal
W t hdraw approval of the State's rule, program or requirenment
upon a determ nation that:

(1) The State no |onger has adequate authorities to assure
conpliance or resources to inplenent and enforce the approved

rul e, program or requirenent, or
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(i1) The State is not adequately inplenenting or enforcing
t he approved rule, program or requirenent, or

(ti1) An approved rule, program or requirenent is not
achi eving em ssion reductions that are equivalent to or greater
than the otherw se applicabl e Federal rule.

(3) The Adm nistrator may w thdraw approval for part of a
rule, program or requirenent or for an entire rule, program or
requi renent.

(4) Any State rule, program or requirenment, or portion
t hereof, for which approval is wthdrawn is no | onger federally
enforceable. The Federal rule, em ssion standard, or requirenent
t hat woul d have been applicable in the absence of approval under
this subpart will be the federally enforceable rule, em ssion
standard, or requirenent.

(1) Upon withdrawal of approval, the Admnistrator wl|l
publ i sh an expeditious schedul e for sources subject to the
previ ously approved State rule, program or requirenent to cone
into conpliance with applicable Federal requirenents. Such
schedul e shall include interimemssion [imts where appropriate.
During this transition, sources nust be operated in a manner
consistent with good air pollution control practices for

m ni m zi ng em ssi ons.
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(i1) Upon withdrawal, the State shall reopen, under the
provi sions of section 70.7(f) of this chapter, the part 70 permt
of each source subject to the previously approved rul es,
progranms, or requirenents in order to assure conpliance through
the permt with the applicable requirenments for each source.

(tit) I'f the Adm nistrator wi thdraws approval of State
rul es, prograns, or requirenents applicable to sources that are
not subject to part 70 permts, the applicable State rules,
progranms, or requirenents are no |l onger federally enforceable.

(tv) If the Adm nistrator w thdraws approval of a portion of
a State rule, program or requirenent, other approved portions of
the State rule, program or requirenent that are not w thdrawn
shall remain in effect.

(v) Any applicable Federal em ssion standard or requirenent
shall remain enforceable by the EPA as specified in
section 112(1)(7) of the Act.

(5) If arule approved under section 63.93 is w thdrawn
under the provisions of section 63.96(b)(2)(i) or (ii) and, at
the tinme of wwthdrawal, the Adm nistrator finds the rule to be no
| ess stringent than the otherw se applicable Federal requirenent,
the Adm nistrator will grant equivalency to the previously

approved State rule under the appropriate provisions of this
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part.

(6) A State may submit a new rule, program or requirenent,
or portion thereof, for approval after the Adm nistrator has
w t hdrawn approval of the State's rule, program or requirenent,
or portion of a rule, program or requirenent. The Adm nistrator
w Il determ ne whether the new rule, program or requirenent, or
portion thereof, is approvable according to the criteria and
procedures of section 63.91 and section 63.92, section 63. 93,
section 63.94, section 63.95, or section 63.97, as appropriate.

(7) A State may voluntarily wthdraw from an approved State
rule, program requirenent, or portion thereof, by notifying the
EPA and all affected sources subject to the rule, program or
requi renent and providing notice and opportunity for comment to
the public within the State.

(1) Upon voluntary withdrawal by a State, the Adm nistrator
wi Il publish a tinmetable for sources subject to the previously
approved State rule, program or requirenent to conme into
conpliance with applicable Federal requirenents.

(11) Upon voluntary withdrawal, the State nust reopen and
revise the part 70 permts of all sources affected by the
wi t hdrawal as provided for in this section and

section 70.7(f) of this chapter, and the Federal rule, em ssion
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standard, or requirenment that would have been applicable in the
absence of approval under this subpart wll becone the applicable
requi renent for the source.

(ti1) Any applicable Federal section 112 rule, em ssion
standard, or requirenment shall remain enforceable by the EPA as
specified in section 112(1)(7) of the Act.

(tv) Voluntary w thdrawal shall not be effective sooner than
180 days after the State notifies the EPA of its intent to
voluntarily w thdraw.

Section 63.97 Approval of a State program that substitutes for
section 112 requirements.

Under this section, a State may seek approval of a State
programto be inplenmented and enforced in Iieu of specified
exi sting or future Federal em ssion standards or requirenents
pronul gat ed under sections 112(d), 112(f), 112(h), 112(m,
112(n), 112(k), or 112(c)(6). A State may not seek approval
under this section for a programthat inplenents and enforces
section 112(r) requirenents.

(a) Upfront approval process.

(1) Wthin 21 days after receipt of a conplete request for
approval of a State program under paragraph (b)(1) of this

section, the Admnistrator will seek public comment for 21 days
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on the State request.

(2) Wthin 45 days after receipt of a conplete request for
approval of a State program under paragraphs (b)(1) and (b)(2) of
this section, the Admnistrator will seek public coment for a
m ni mum of 30 days on the State request.

(3) The Admnistrator will require that comrents be
subm tted concurrently to the State.

(4) If, after review of all public comments, and State
responses to comments submtted to the Adm nistrator within (i)
14 days of the close of the public comrent period in the case of
subm ttal s under paragraph (b)(1), or (ii) 30 days of the close
of the public comment period in the case of submttals under
par agraphs (b)(1) and (b)(2), the Adm nistrator finds that the
criteria of paragraph (b) of this section and the criteria of
section 63.91 are net, the Admnistrator will approve the State
program The approved State programw || be published in the
FEDERAL REQ STER and i ncorporated, directly or by reference, in
the appropriate subpart of part 63.

(5) |If the Admnistrator finds that any of the criteria of
paragraph (b) of this section or section 63.91 have not been net,
the Adm nistrator wll disapprove the State program

(6) The Adm nistrator will either approve or disapprove the
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St at e request:

(1) Wthin 90 days after receipt of a conplete request for
approval of a State program under paragraph (b)(1) of this
section; or

(1i) Wthin 180 days after receipt of a conplete request for
approval of a State program under paragraphs (b)(1) and (b)(2) of
this section.

(b) Criteria for upfront approval. Any request for program
approval under this section shall neet all of the criteria of
this paragraph and section 63.91 before approval.

(1) For every request for program approval under this
section, the State shall provide the Adm nistrator with an
identification of the specific source categories |isted pursuant
to section 112(c) and/or an identification of all existing and
future section 112 em ssion standards or other requirements for
which the State is seeking authority to inplenent and enforce
alternative requirenents under this section

(2) I'n addition, the State may provide the Adm ni strator
with one or nore of the follow ng programelenents for approval
under this paragraph:

(1) Alternative requirenents in State rules, regul ations, or

general permts (or other enforceable nechanisns) that apply
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generically to one or nore categories of sources and for which
the State seeks approval to inplenment and enforce in |ieu of
specific existing Federal section 112 em ssion standards or

requi renents. The Adm nistrator may approve or di sapprove the
alternative requirenents in these rules, regulations, or permts
when she approves or di sapproves the State’s upfront submttal
under this paragraph. |In the future, after new Federal em ssion
standards or requirenents are pronul gated, the State may extend
the applicability of approved generic alternative requirenments to
addi tional source categories by repeating the approval process
specified in paragraph (a). To be approvable, any request for
approval of generic alternative requirenents during the upfront
approval process shall neet the criteria in paragraph (d) of this
section.

(1i) A description of the mechanisn(s) that is enforceable
as a matter of State law that the State will use to inplenent and
enforce alternative requirenents for area sources. The
mechani snms that may be approved under this paragraph include, but
are not limted to, rules, regulations, and general permts that
apply to categories of sources. The State shall denonstrate to
the Adm nistrator that the State has adequate resources and

authorities to i nplenent and enforce alternative section 112
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requi renents using the State nmechanisn(s).

(ii1) [Note to reader: We are considering developing
language for a program element for protocols for establishing
alternative compliance and enforcement strategies using
compliance evaluation studies.]

(c) Approval process for alternative requirements.

(1) After promul gation of a Federal em ssion standard or
requi renent for which the State has program approval under this
section to inplenment and enforce alternative requirenents, the
State shall provide the Admnistrator with alternative
requi renents that are sufficient, in the Admnistrator’s
j udgenent, to allow the Adm nistrator to determ ne equival ency.
The alternative requirenments shall reflect all of the
requi renents of the otherw se applicable Federal section 112
em ssion standard or requirenent, including any alternative
requi renents that the State is seeking to inplenent and enforce.
Al ternative requirements submtted for approval under this
paragraph shall be contained in rules, regul ations, general
permts, or other mechanisnms that apply to and are enforceable
under State |law for categories of sources. State policies are
not approvabl e under this section unless and until they are

incorporated into specific, enforceable, alternative requirenents
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inrules, permts, or other nechanisns that apply to categories
of sources.

(2) The Adm nistrator will notify the State within 30 days
of receipt of a request for approval under this paragraph as to
whet her the request for approval is conplete according to the
criteria in paragraph (d) of this section. |If a request for
approval is inconplete, in her notification to the State, the
Adm nistrator wll specify the deficient elenents of the State’s
request .

(3) Wthin 45 days after receipt of a conplete request for
approval under this paragraph, the Adm nistrator will seek public
comment for a m ninmumof 30 days on the State request for
approval. The Admnistrator will require that conments be
subm tted concurrently to the State.

(4) 1f, after review of public comments and any State
responses to comments submtted to the Adm nistrator within 30
days of the close of the public comment period, the Adm nistrator
finds that the criteria of paragraph (d) of this section and the
criteria of section 63.91 are net, the Admnistrator wll approve
the State’'s alternative requirenents. The approved alternative
requi renents will be published in the FEDERAL REQ STER and

incorporated, directly or by reference, in the appropriate
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subpart of part 63.

(5) If the Adm nistrator finds that any of the requirenents
of paragraph (d) of this section or section 63.91 have not been
met, the Admnistrator will disapprove the State’s alternative
requi renents. For any disapprovals, the Admnistrator wl|l
provide the State with the basis for the disapproval and what
action the State can take to nmake the alternative requirenents
appr ovabl e.

(6) Wthin 180 days of receiving a conplete request for
approval under this paragraph, the Adm nistrator will either
approve or disapprove the State request.

(7) Nothing in this section precludes the State from
submtting alternative requirenents for approval under this
paragraph at the sane tinme the State submits its programto the
Adm ni strator for upfront approval under paragraph (a) of this
section, provided that the Federal em ssion standards or
requi renents for which the State submts alternative requirenents
are pronulgated at the tine of the State’s submttal. |If the
State submts alternative requirenments for approval at the sane
time the State submts its programfor approval, the
Adm nistrator will have 45 days, rather than 30 days, after

receiving a conplete request for approval to seek public coment
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on the State request. |If the Admnistrator finds that the
criteria of section 63.91 and the criteria of paragraphs (b) and
(d) of this section are nmet, the Admnistrator will approve both
the State programand the alternative requirements within 180
days of receiving a conplete request for approval.

Al ternatively, follow ng upfront approval, the State may submt
alternative requirenents for approval under this paragraph at any
time after promul gation of the Federal em ssion standards or
requirenents.

(d) Approval criteria for alternative requirements. Any
request for approval under this paragraph shall neet the
followng criteria. Taken together, the criteria in this
par agr aph descri be the m ninumcontents of a State’ s equi val ency
denonstration for a pronul gated Federal section 112 em ssion
standard or requirenent. To be approvable, the State submttal
must contain sufficient detail to allow the Adm nistrator to nmake
a determ nation of equival ency between the State’s alternative
requi renents and the Federal requirenents. Each submttal of
alternative requirenents for a category of sources shall

(1) Include copies of all State rules, regulations, permts,
i npl ementati on plans, or other enforceabl e nechani sns that

contain the alternative requirenments for which the State is
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seeki ng approval. These docunents shall contain requirenents
that reflect all of the requirenents of the otherw se applicable
Federal section 112 em ssion standard(s) or requirenent(s),
including any alternative requirements that the State is seeking
to inplenent and enforce. The State shall identify for the

Adm ni strator the specific requirenments with which sources in a
source category are required to conply including the specific
alternative requirenents.

(2) ldentify specifically how the alternative requirenments
are the sane as or differ fromthe requirenents in the otherw se
appl i cabl e Federal em ssion standard(s) or requirenment(s)

(1 ncluding any applicable requirenments in subpart A or other
subparts or appendices of this part). The State shall provide
this identification in a side-by-side conparison of the State’s
alternative requirenents and the requirenments of the Federal

em ssion standard(s) or requirenment(s).

(3) The State shall provide the Admnistrator with detail ed
docunent ati on that denonstrates the State’'s belief that the
alternative requirenents neet the criteria specified in section
63.93(b) of this subpart, i.e., that the alternative requirenents
are at least as stringent as the otherw se applicabl e Federal

requirenents.
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Section 63.98 [Reserved]
Sec. 63.99 Delegated Federal Authorities.

(a) This section lists the specific source categories that
have been delegated to the air pollution control agencies in each
State under the procedures described in this subpart.

(1)-(4) [Reserved]

(5) California

(i) [Reserved]

(i1) Affected sources nust conply with the California
Regul atory Requirenents Applicable to the Air Toxics Program
March 1, 1996 (incorporated by reference as specified in Sec.
63. 14) as descri bed bel ow.

(A) The material incorporated in Chapter 1 of the California
Regul atory Requi renents Applicable to the Air Toxics Program
pertains to the perchloroethylene dry cl eaning source category,
and has been approved under the procedures in Sec. 63.93 to be
i npl emented and enforced in place of Subpart M -National
Perchl oroet hyl ene Air Em ssion Standards for Dry C eaning
Facilities, as it applies to area sources only, as defined in
Sec. 63.320(h).

(1) Authorities not del egated.

(1) California is not delegated the Adm nistrator's authority
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to i npl enent and enforce those provisions of subpart M which
apply to major sources, as defined in Sec. 63.320(g). Dry
cleaning facilities which are major sources renain subject to
subpart M

(1i) California is not delegated the Admnnistrator's
authority of Sec. 63.325 to determ ne equival ency of em ssions
control technol ogies. Any source seeking perm ssion to use an
alternative nmeans of em ssion |[imtation, under sections
93109(a) (17), 93109(g)(3)(A) (5), 93109(g)(3)(B)(2)(iii), and
93109(h) of the California A rborne Toxic Control Measure, nust
al so receive approval fromthe Adm nistrator before using such
alternative neans of emssion limtation for the purpose of

conplying with section 112.
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