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ENVI RONVENTAL PROTECTI ON AGENCY
40 CFR Part 63

Approval of State Prograns and Del egati on of Federal
Aut horities

AGENCY: Environnental Protection Agency (EPA)
ACTI ON:  Proposed anmendnents; notice of public hearing.
SUMVARY: The EPA is proposing to change the Agency's
current procedures for delegating to State, |ocal,
territorial, and Indian tribes as defined in 40 CFR 71.2 or
agencies (i.e., S/L's) the authority to inplenent and
enforce Federal air toxics em ssions standards and ot her
requi renents. Specifically, these regulatory anmendnents
propose to revise procedures and criteria for approving S/L
rules, prograns, or other requirenents that would substitute
for Federal em ssions standards or other requirenents for
hazardous air pollutants (HAP) established under section 112
of the Clean Air Act (Act). Section 112(1) of the Act
authorizes us to approve S/L prograns when S/L alternative
requi renents are denonstrated to be no |l ess stringent than
the rules we pronul gate.

These anmendnents woul d increase the flexibility of our
existing regulations in 40 CFR part 63, subpart E that
i npl enment section 112(1) of the Act. They would provide a

greater nunber of approval processes fromwhich S/L's can
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choose, increase the flexibility S/L’s have to denonstrate
equi val ency for their alternative requirenents, and provide
options that will expedite the approval process. In
addition, the policy guidance in this notice clarifies what
S/L’s nmust or can do to obtain del egated authority under
subpart E, including how they can denonstrate equival ency
for alternatives to Federal requirenents.

These changes are in response to requests we received
from State and |l ocal air pollution control agencies to
reconsi der our existing regulations in |ight of
i npl ementation difficulties they have experienced or
anticipated. W believe this effort is consistent wth the
President's regulatory "reinvention" initiative, and it wll
result in less burden to S/L’s, regulated industries, and
t he Federal Governnment w thout sacrificing the em ssions
reduction and enforcenent goals of the Act. These
amendnent s reduce the potential for redundant or conflicting
air regulations on industry while they accommbdate a w der
variety of S/L program needs.

Thi s rul emaki ng addresses requirenents that apply to
S/L's, should they choose to obtain del egation or program
approval under section 112(1). (Qbtaining del egati on under
section 112(l) is voluntary). This rul emaki ng does not
i nclude any requirenents that apply directly to stationary

sources of HAP or small businesses that emt HAP
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DATES: Comments. Comments nust be received on or before

[ILnsert date 60 days after publication in the Federal

Reqgi ster].

Public Hearing. Anyone requesting a public hearing

must contact the EPA no later than [Insert date 2 weeks from

the date of publication in the Federal Register].

ADDRESSES: Comments. Comrents should be submitted (in
duplicate, if possible) to: A r and Radiation Docket and

| nfformation Center (6102), Attention Docket Nunber A-97-29,
Room M 1500, U. S. Environnental Protection Agency,

401 M Street, S.W, Washington, D.C. 20460. The EPA
requests a separate copy also be sent to the contact person
listed bel ow (see FOR FURTHER | NFORMATI ON CONTACT) .
Comrents and data may al so be submtted electronically by
followng the instructions listed in Suppl enentary

| nf or mat i on.

Public Hearing. |If a public hearing is held, it wll

be held at the EPA's O fice of Adm nistration Auditorium
Research Triangle Park, North Carolina. Persons interested
in attending the hearing or wishing to present oral
testimony should notify the contact person |isted bel ow
Docket. Docket No. A-97-29, containing information
relevant to this proposed rul emaking, is available for

public inspection and copying between 8:00 a.m and
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5:30 p.m, Mnday through Friday, at the EPA's Air and
Radi ati on Docket and Information Center (6102),

401 M Street, S.W, Washington, D.C. 20460; tel ephone
(202) 260-7548. A reasonable fee may be charged for

copyi ng.

FOR FURTHER | NFORMATI ON CONTACT: M. Tom Dri scol |,

I ntegrated | nplenentation G oup, Information Transfer and
Program Integration Division (MD12), U S. Environnenta
Protection Agency, Research Triangle Park, North Carolina
27711; tel ephone (919) 541-5135; facsimle (919) 541-5509,
el ectronic nmail address "driscoll.tom@pa. gov.”
SUPPLEMENTARY | NFORMATI ON:

Requl ated Entities. Entities potentially affected when

the EPA takes final action on this proposed rule are S/L
governnents that voluntarily take del egation of section 112
rul es, em ssions standards, or requirenents. The final
action on this proposal wll not regulate em ssions sources

directly. These categories and entities include:

Cat egory Exanpl es

S/'L governnents S/'L governnents that
voluntarily request approval
of rules or progranms to be

i npl enmented in place of Act
section 112 rules, em ssions
standards or requirenents or
voluntarily request

del egati on of unchanged
section 112 rules
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This list is not intended to be exhaustive, but rather
provides a guide for readers regarding entities likely to be
regul ated by final action on this proposal. This |ist
contains the types of entities that EPA is now aware coul d
potentially be regulated by final action on this proposal.
O her types of entities not included in the list could al so
be regul ated. The procedures and criteria for requesting
and receiving approval of these S/L governnment rules or
programs or voluntarily requesting del egation of section 112
rules are in 863.90 through 863.97, excluding 863.96, of
this subpart.

El ectronic Access and Filing Addresses. This notice,

t he proposed regul atory texts, and ot her background
information are available in the docket and by request from
the EPA's Air and Radi ati on Docket and Information Center
(see ADDRESSES), or access through the EPA web site at:
http://ww. epa. gov/ttn/oarpg.

El ectronic coments on the proposed National Em ssion
Standard for Hazardous Air Pollutants (NESHAP) may be
submtted by sending electronic mail (e-mail) to: a-and-r-
docket @panui | . epa. gov. Submt comments as an ASCII file
avoi ding the use of special characters and any form of
encryption. Coments and data will also be accepted on a
di skette in WrdPerfect 5.1 or 6.1 or ASCII file fornmat.

Identify all coments and data in electronic formby the
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docket nunmber (A-97-29). No confidential business
i nformati on should be submtted through electronic mail
You may file coments on the proposed rule online at many
Federal Depository Libraries.

Qutline. The information presented in this preanble is
organi zed as foll ows:
| . Pur pose and Summary
1. Wat is the subject and purpose of this rul emaki ng?

A Reasons for revisiting section 112(1) regul ati ons

B. Legal and policy framework for revising
section 112(1) regqgul ations
[11. Who is subject to this rul emaki ng?
V. Wiat process was used to arrive at the decisions in
t hi s rul emaki ng?
V. How do the del egation options currently in subpart E
wor k?

A Four ways to obtain del egation under the current
subpart E

B. CGeneral approval criteria for del egati ons under
the current subpart E

C. Specific approval criteria and adm nistrative
process requirenents for del egati ons under the current
subpart E

D. Federal enforceability of approved requirenents
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E. Pur pose of up-front approval for all subpart E
del egati on options

F. The EPA can wi thdraw approval if a S/ILis
i nadequately inplenenting or enforcing its approved rule or
program
VI. Wat concerns have S/L’'s raised regarding the current
subpart E del egation options and what actions has EPA taken
to address these concerns?

A S/L issues with subpart E

B. What actions have EPA taken to address S/L's

concerns?

C. Summary of proposed regul atory changes to
subpart E

D. Pol i cy gui dance provided in the preanble

E. Pol i cy gui dance provi ded outside the preanble
VII. How do the revised del egati on options work?

A 8§ 63.93 substitution of authorities

B. 863. 97 State program approval process

C. 863. 94 equi val ency by permt approval process
VIIl. How do the revised del egati on processes conpare?
A What section 112 prograns or sources are covered

by each process?
B. VWhat is required for up-front approval ?
C. What is required to denonstrate that alternative

requi renents are equivalent?
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D. VWhat is required for EPA approval of alternative
requi renents?

E. When do EPA and the public have an opportunity to
comment on S/L submttal ?
| X.  How should a S/L decide which del egati on processes
to use?

A 863. 93 substitution of rules or authorities

B. 863. 94 equi val ency by permt

C. 863. 97 State program approval
X. How wi || EPA determ ne equivalency for S/L alternative
NESHAP requi renment s?

A | nt roducti on

B. Equi val ency of alternative |level of control and
conpliance and enforcenent neasures

C. Usi ng conpliance eval uation studies in equival ency

denonstrati ons

D. Proposed process for determ ning equi val ency under
subpart E
E. Equi val ency of alternative work practice standards
F. Equi val ency of alternative General Provisions
XI. Howwll the section 112(r) accidental rel ease program

provi sions of subpart E change, and how wi Il these changes
affect the del egation of the RW provisions?
Xil. Admnistrative requirements for this rul emaking

A Publ i c Hearing



B. Docket

C. Executive Order 12866

D. Enhanci ng the I ntergovernnmental Partnership Under
Executive O der 12875

E. Consul tation and Coordination wth Indian Tribal
Governnents Under Executive Order 13084

F. Paperwor k Reduction Act

G Regul atory Flexibility Act

H. Unf unded Mandat es Ref orm Act

|. Protection of Children from Environnental Health
Ri sks and Safety Ri sks Under Executive O der 13045

J. Nat i onal Technol ogy Transfer and Advancenent Act
Xill. Statutory authority

| . Pur pose and Summary

One of the reasons Congress created section 112(1) of
the Act was to recognize that many S/L’s already had
progranms or regulations in place to reduce em ssions of
toxic air pollutants, and that some S/L’s mght wish to
i npl enment their prograns or regulations in place of
ot herwi se applicable section 112 standards. After
promul gation of the initial subpart E regulations, sone
S/L’s voiced the view that subpart E would be nore useful if
we could allow S/L”s nore flexibility in inplenenting their
progranms in place of section 112 standards. Based on these

comments, we decided to investigate ways to provide nore
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flexibility, particularly through the use of a greater
variety of regul atory pathways, so long as the result woul d
clearly be em ssions reductions equivalent to the Federal
st andard bei ng repl aced.

During the process of “reinventing” the subpart E
regul ati ons, we have solicited and responded to comenters
t hrough several different routes. First, we conducted two
st akehol der neetings to assess the concerns not only of
S/L's, but also of industries indirectly affected by the
subpart E regul ations and environnental /public interest
groups. W also benefited fromthe input of issue work
groups conprised of representatives fromthe States, EPA
Regi ons, and other EPA offices. W used input fromthe
st akehol der neetings, as well as other neetings with S/L's,
to create a draft preanble and regul atory anmendnents which
cont ai ned changes resulting fromseveral conmenters’
suggestions. W placed this draft on the Internet and
solicited coments, which then resulted in additional
changes which we believe will fulfill our goal of making the
del egation of the section 112 standards easier, wthout
sacrificing environnental protection.

Anot her way that we have invol ved stakeholders is
t hrough the Sacranmento Protocol effort. Oficials fromthe
California Alr Resources Board (CARB), the South Coast Air

Qual ity Managenent District (SCAQVD), and the EPA
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Headquarters and Region I X Ofices collaborated to anal yze
five SCAQW rul es to determ ne whet her they woul d achi eve
t he sane em ssions reductions as the otherw se applicable
section 112 standards. W discuss the results of the
Sacranmento Protocol in section X., of this preanble.

These proposed changes to the subpart E regul ations
W ll provide nore flexibility in both accepting del egation
of the section 112 standards and i npl enenti ng approved
alternative standards. |In order to provide nore flexibility
to S/L’s, we are proposing several broad-based changes: (1)
al l ow ng nore approval options; (2) allow ng use of holistic
denonstrations to evaluate the stringency of S/L rules; and
(3) providing nore flexibility in nonitoring, reporting, and
recor dkeepi ng (MRR)

First, to provide nore flexibility and clarity, we have
taken 863.94, “Approval of a State programthat substitutes
for section 112 em ssions standards,” and split it into two
sections: 863.94, Equivalency by Permt (EBP) and 863. 97,
State Program Approval (SPA). The SPA option addresses
approval of a broad variety of regulatory and enforcenent
vehicles. The EBP option could be used to expedite the
section 112(1) review process significantly in those cases
where just a handful of sources required to obtain permts

under title V of the Act are affected by del egation of a
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section 112 standard to a S/L (for exanple where a source
category consists of just a few sources in a State).

We have included partial approval as another way to
increase the flexibility S/L's will have when accepting
del egation of the section 112 standards. Wen using partial
approval, a S/L would only accept delegation for part of its
programor its rule.

W also intend to add flexibility by allowwng S/L's to
i npl enment their del egated standards through a greater
variety of regulatory vehicles. The original subpart E
regul ations only allowed inplenentation of alternative rules
t hrough rul emaking or title V permts. However, we are
proposing to expand the options for the inplenentation of
alternative S/L rules by allowing S/L's to inplenent the
del egated standards through rulemaking, title V permts, S/L
permts, general permts, permt tenplates, and
adm ni strative orders.

In addition, we intend to increase the ability of S/L’s
to denonstrate that their standards are equivalent to the
ot herwi se applicable section 112 standards by adopting a
hol i stic approach to evaluating S/L standards. |In other
words, we would evaluate S/L standards as a whole to
determ ne whet her they woul d achi eve equal or better
em ssions reductions than the otherw se applicable

section 112 standard.
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Finally, we propose to increase the anmount of
flexibility S/L”s would have in conparing their conpliance
assurance neasures to the conpliance assurance measures in
t he otherw se applicable section 112 standard. Section
X.D.3. of this preanble contains a detail ed discussion of
how we woul d conpare the conpliance assurance neasures in an
alternative S/L standard to the conpliance assurance
measures in the otherw se applicable section 112 standard.
In general, we want to guarantee that S/L conpliance
assurance neasures will ensure the sane rate of conpliance
t hat our conpliance assurance neasures woul d ensure.
Furthernore, we are proposing to allow the process devel oped
under the Sacranmento Protocol to be used as a supplenent to
the overall evaluation of S/L standards.

1. What is the subject and purpose of this rul enaking?

A Reasons for revisiting section 112(1) requl ations

Before the Act was anended in 1990 (1990 Anendnents),
many S/L’'s devel oped their own prograns for the control of
air toxics (i.e., HAP) fromstationary sources. Sone of
these S/L prograns have now been in place for many years
and, for sone of the source categories regul ated by Federal
em ssions standards under section 112 of the Act, the S/L
prograns may have succeeded in reducing air toxics em ssions
to levels at or below those required by the Federal

standards. For purposes of this discussion, the Federal
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em ssion standards established under section 112 authority
are codified in 40 CFR part 63. These standards are
referred to as NESHAP

These prograns, devel oped to address specific S/L
needs, often differ fromthe Federal rules we devel op under
section 112. As a result, S/L prograns may result in
controls or other requirenents that, on the whole, are nore
stringent than, equivalent to, or less stringent than
controls resulting fromthe correspondi ng Federal em ssions
standards in terns of the em ssions reductions they achieve.

The U. S. Congress was very aware of S/L air toxics
prograns in the course of devel oping the 1990 Anendnents to
the Act. Seeking to preserve these progranms, Congress
i ncl uded provisions in section 112(1) that allow us to
recognize S/L's air toxics rules or prograns in place of
sonme or all of the correspondi ng Federal section 112
requi renents. In other words, we nmay approve S/L rul es or
prograns if they neet certain criteria (such as
denonstrati ng adequate resources, |egal authorities, |evel
of control, and conpliance and enforcenent neasures) and
allow themto substitute for part 63 NESHAP regul ati ons
establ i shed under sections 112(d), 112(f), or 112(h) (or
ot her section 112 requirenents such as the R sk Managenent
Program addressed in section 112(r) and 40 CFR part 68). In

addition, section 112(l) allows us to delegate to S/IL's the
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authority to inplement and to enforce part 63 NESHAP exactly
as we promul gate them that is, w thout any changes.

Thus, a S/L may obtain del egated authority to inplenment
and enforce a NESHAP in either of two circunstances: (1)
when the S/L has taken del egation for unchanged Feder al
standards, a process called "straight" delegation, or (2)
when the S/L obtains approval for rules or other
requi renents that substitute for the Federal NESHAP
requi renents. Under section 112(1), subm ssion of any rules
or progranms by S/L's for approval and del egation is
voluntary. |[If S/L’s do not obtain approval or del egation,
we continue to have primary authority and responsibility to
i npl ement and to enforce section 112 regul ati ons.

Overall, the goal of section 112(1) is to allow S/L
regul ators to inplenment and enforce their progranms (or
rules) to control em ssions of HAP from stationary sources,
provi ded those prograns achieve results that are equival ent
to the Federal program W believe that Congress intended
S/IL’s to be the primary authorities responsible for carrying
out the mandates of the Federal air toxics program \ere
S/L air toxics regulations control em ssions of HAP as
stringently as NESHAP, we believe that it is Congress's
intention in section 112(1) to integrate these prograns with
the Federal air toxics programas it was revised in 1990.

(S/'L”s may al so have volatile organi c conpounds (VOO ,
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particul ate matter (PM, or |lead (Pb) regul ati ons devel oped
under section 110 of the Act that indirectly control
em ssions of HAP and that may, in sonme cases, be substituted
for section 112 requirenents.)

Section 112(1) allows the integration of Federal and
S/L prograns in order to mnimze the potential for "dua
regul ation.” Dual regulation refers to a situation in which
sources of HAP are subject sinultaneously to S/L and Federal
requi renents that overlap, conflict, or are otherw se
duplicative. By working together to mnimze the potenti al
for dual regulation, we and our S/L co-regulators hope to
reduce unnecessary burden associated with (1) conplying with
section 112 air toxics control requirenments, and (2) issuing
permts and otherw se inplenenting or enforcing those
requi renents. We consider burden "unnecessary" when it does
not materially contribute to assuring that sources of HAP
achi eve the em ssions reduction goals established by our
Federal section 112 requirenents, or it does not contribute
toward assuring conpliance with those requirenents.

Under section 112(1)(2) of the Act, we are required to
publ i sh "gui dance" that governs how S/L’'s may devel op and
submt, and how we nmay approve, S/L air toxics rules or
progranms that neet the goals of the Act and the Federal air
toxics program On Novenber 26, 1993, we finalized

regul ations that carried out this mandate. (See 58 FR



17
62262, Approval of State Prograns and Del egati on of Federal
Aut horities, Final rule). The Novenber 26, 1993
regul ati ons, which can be found in 40 CFR part 63, subpart
E, provide regul atory "gui dance" regardi ng approval of S/L
rules or prograns that can be inplenmented and enforced in
pl ace of Federal section 112 rules as well as the del egation
of our authorities and responsibilities associated with
those rules. Under subpart E, such agencies may obtain
approval fromus to inplenent and enforce provisions of
their owm air pollution control progranms in lieu of
federal ly promul gated NESHAP and ot her section 112
requi renents for stationary sources. Once approved, S/L
rules and applicable requirenents resulting fromthose rules
are considered federally enforceable and substitute for the
Federal requirenments that woul d otherw se apply to those
stationary sources. Overall, the subpart E regulations
assure that all sources of HAP that are subject to
regul ati on under section 112 achi eve the em ssions
reductions that are intended by the Federal em ssions
st andards or other requirenents.

The current subpart E provides several different
processes (that we also refer to as options) that a S/L may
pursue to obtain del egation or programapproval. A S/L
woul d pursue one or nore of these del egati on/approval

processes based on the particular progranmtic needs and
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goals of that agency. A S/L may "m x and match" the various
processes provided in subpart Eto mnimze the overal
burden associated with program approval and to obtain the
desired del egation outcone. In addition to providing the
procedural requirenents for del egation and program approval,
subpart E describes the necessary criteria and other
requirenents a S/L rule or program nust neet in order for us
to approve it.

After subpart E was promul gated, several S/L's raised
concerns to us about making these regul ati ons nore workabl e.
Si nce August 1995, we have been engaged in discussions with
S/L representatives to understand their concerns and to
rethi nk how subpart E m ght be better structured to
acconplish its goals. These discussions have focused on and
benefitted from experiences to date actually inplenenting
t he approval processes included in subpart E. Based on
t hese experiences and the relative maturity of the air
toxics and the title V operating permts prograns since
promul gati on of the subpart E rules in 1993, we believe it
is appropriate at this tine to revise the subpart E
regul ati ons.

Thus, in this notice, we are proposing to anend the
exi sting subpart E regulations to nake them easier to use.
One goal of this effort is to introduce additional

flexibility into the subpart E approval processes and
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criteria in order to accommobdate a wi der variety of S/L
program needs, w thout sacrificing the em ssions reduction
and enforceability goals of the Act. Through this effort,
we hope to provide additional flexibility to S/L in how they
accept delegation for the section 112 program i ncludi ng how
they are required to establish the equival ency of their
alternative requirenents. W believe this will result in
| ess overall burden to S/L in seeking approval for
del egation requests, to us in approving such requests, and
to regul ated industries in conplying with the array of S/L
and Federal regulations to which they are subject. In
making it easier for S/IL to obtain delegation (and in
m nim zing disruption of S/L prograns), we hope to achieve
the second critical goal of this effort to revise subpart E,
to further mnimze the likelihood of dual regul ation of
stationary sources.

B. Legal and policy franework for revising section 112(1)

requl ati ons

In proposing revisions to the subpart E regul ations, we
have provided as nuch additional flexibility as we believe
is appropriate, both in light of the statute and gi ven our
need to assure the Anerican public that they are getting the
sanme or better environmental protection fromthe S/L
requi renents that would replace the Federal section 112

requi renents. We believe that the flexibility provided in
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t he subpart E del egati on/ approval processes cannot
conprom se the environnmental results or the enforceability
of the otherw se applicable Federal requirenents.

Equi val ency denonstrations that S/L’s submt for
specific alternative section 112 requirenments nust show t hat
the alternative requirenments achieve the em ssions
reductions required by the otherw se applicabl e Federal
requi renents. They al so nust denonstrate equi val ency on an
af fected source basis.! However, this does not nean that
S/L’s nmust denonstrate "line-by-line" equivalency with the
section 112 requirenents.

As a legal matter, only the EPA has the authority to
approve alternative section 112 requirenents that apply to a
category of sources for which we have pronul gated Federa
em ssions standards. |In other words, we may not delegate to
S/L’s the authority to nmake findings of equival ency between
their prograns' requirements and the requirenents of the
ot herwi se applicabl e Federal standards.

In these rule revisions, we are proposing that the
"test" for equival ency between the S/L and Feder al
requi renents should be the sanme no matter which

del egati on/ approval option a S/L chooses to pursue anong the

IAffected source is a defined termin 863.2 of the part 63
General Provisions. It refers to the portion of a stationary
source that is regulated by a Federal section 112 em ssions
standard or requirenent.
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options that allow alternative requirenents to be
substituted for Federal requirements. By "test" we nmean the
criteria that we would use to determ ne whether S/L
requi renents are as stringent as ours in terns of the effect
t hey woul d have on achieving the required em ssions
reductions, assuring conpliance, and enabling appropriate
enf orcement acti ons.

Bef ore di scussing the proposed changes to subpart E, we
t hought it would be useful to identify who is subject to
t hi s rul emaki ng, describe the process that was used to
arrive at the decisions in this package, review background
on the existing structure and content of subpart E, and
summari ze the key S/L concerns that we have addressed in
this and previous actions.

[11. Who is subject to this rul emaking?

Thi s rul emaki ng addresses requirenents that apply to

"States," should they choose to obtain del egati on or program
approval under section 112(1) of the Act. Subm ssion of
rules or prograns by "States" for approval and del egation
under section 112(1) is voluntary. The definition of

"State" in subpart E covers all non-Federal authorities,
including local air pollution control agencies, statew de
prograns, Indian Tribes, and U. S. Territories. Because

these authorities are the primary intended audi ence for this

regulation, fromthis point on we use "you" or "your" to
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address our comments directly to any or all of these
authorities. In addition, we may also refer to these
authorities as S/L. Note, however, that any requests for
coment on these proposed anendnents are directed to the
public-at-large, not just S/L

Consistent with the existing subpart E regul ations that
govern section 112(l) del egations and approvals, this
rul emeki ng does not include any requirenents that apply
directly to stationary sources of HAP. W regul ate HAP
sources by devel opi ng NESHAP and ot her types of requirenents
under section 112. The subpart E regulations that are the
subject of this rulemaking nerely establish criteria and
procedures for determ ning the governnmental agency that wll
have primary responsibility within a jurisdiction for
i npl enenting and enforcing our em ssions standards (and
ot her substantive section 112 requirenents), and they
establish the processes by which you nay inpl enent
regul ations that, while not identical to our em ssions
standards, achieve the sane or better results.

V. VWhat process was used to arrive at the decisions in

this rul emaki ng?

I n August 1995, S/L air pollution control program
officials, presented to us their views as to why the current
subpart E rule needs to be revised. They indicated that

subpart E does not provide sufficient flexibility for you to
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use its del egation options, and that the requirenents for
establishing that your prograns result in equival ent or
better em ssions reductions are too burdensone. During the
succeeding 2 years, we held nunerous discussions with
representatives of S/L air pollution control program
officials to better understand their views and to devel op
options for addressing their concerns while still assuring
that the requirenments of the Act are net. After devel oping
sone approaches for responding to S/L air pollution control
programofficials’ concerns, we involved a w der group of
st akehol ders, e.g., industry and public interest groups, to
alert themof our plans and to ask for their input. For
exanple, we held neetings with the Toxics/Permtting/ New
Source Revi ew Subcomm ttee of the Clean Air Act Advisory
Committee in Washington, DC, with stakeholders in Los
Angel es, California on Decenber 5 and 6, 1996, and with
st akehol ders i n Washi ngton, DC on February 26, 1997 and
July 9 and 10, 1997 to gather their input. W also
undertook a study with CARB and SCAQVD to anal yze em ssion
reductions of their rules conpared with the otherw se
appl i cabl e section 112 standards.

V. How do the del egation options currently in subpart E

wor k?

A Four ways to obtain del egation under the current

subpart E
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The follow ng discussion explains the del egation
options currently available to you under the existing
subpart E regulations. Sections VII. through X of the
preanbl e, bel ow, explain how we are proposing to nodify and
expand t hese del egation options to give you nore choices in
how you may seek del egation for one or nore section 112
em ssions standards or requirenents.

Subpart E as currently witten contains four ways for
you to obtain delegation. You may use any one or any
conbi nati on of these options in your request for approval of
your rules, authorities, or progranms. (If you are accepting
del egation of all Federal section 112 rules w thout changes,
streanl i ned del egati on nechani sns are avail able. See the
original subpart E proposal preanble, 58 FR 29298, My 19,
1993, and the direct final amendnents in 61 FR 36295,
July 10, 1996.) Under each of these del egation options, you
must denonstrate that each of your rules, standards, or
requi renents (as appropriate) for an affected source is no
| ess stringent than the Federal rule, em ssions standard, or
requi renent that would otherwi se apply to that sane affected
sour ce.

The four ways to obtain del egation are |isted.

1. Unchanged Federal Standards -- "Straight”

del egation to inplenent an unchanged Federal standard or

requi renent. Under this process, you may receive del egation
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for Federal standards and requirenents that are unchanged
fromthe pronul gated requirenents, as well|l as del egation of
authority for unchanged rules and standards that we w |
issue in the future. These provisions are addressed in
863.91 and in various gui dance nenoranda and docunents,
including “InterimEnabling Guidance for the Inplenentation
of 40 CFR Part 63, Subpart E’ (EPA-453/R-93-040, Novenber
1993).

2. Rule Adjustnent -- Delegation to inplenent a

Federal standard through approval of your rule (or rules)
that adjusts a Federal rule in mnor ways that are already
listed in subpart E, 863.92. Each adjustnent taken

i ndi vidually must be no | ess stringent than the
correspondi ng requirenent in our standard. |If your rule
nmeets the criteria listed in 863.92, you can receive
approval to replace our rule with yours very quickly.

3. Authority Substitution -- Delegation to inplenent a

Federal standard through approval of your rule (or rules, or
other authorities) that adjusts a Federal rule in
significant ways that are not predefined in subpart E and
are no less stringent. Taken as a whole, the adjustnents
must result in rules (or other authorities) that are

equi valent to, or no |less stringent than, the Federal
standard in ternms of the em ssions reductions that they

require. These provisions are addressed in 863.93.
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4. Program Approval -- Delegation to inplenent sone or

all Federal em ssions standards through devel opnent of terns
and conditions in 40 CFR title V operating permts, rather

t han t hrough approval of your substantive rules. First,

t hrough an "up-front" approval, we ratify your commtnents
to devel op appropriate permt terns and conditions; |ater,
we review the proposed permts for sources affected by the
NESHAP. Through the title V permtting process you may
change requirenents in the Federal em ssions standards,
provided that the results of each change are equivalent to
(1.e., unequivocally no less stringent than) the
correspondi ng Federal requirenents and you denonstrate the
equi val ency of your alternative requirenents by presenting
the proposed permt terns and conditions in the "form of

t he Federal standard. By "forni of the Federal standard, we
mean the terns and units of neasurenment in which the

requi renents are expressed. These provisions are addressed
in 863. 94.

B. Ceneral approval criteria for del egati ons under the

current subpart E

To obtai n del egati on under any of these approval
processes, you must denonstrate that you have net certain
basi c approval criteria that are listed in 863.91 as well as
any additional process-specific approval criteria that are

included in the sections that address the del egation



27
mechani snms that you choose to pursue. To obtain approva
for your rule or program 863.91 requires you to denonstrate
to us that you have adequate | egal authority and resources
to i npl enent and enforce your rule or program upon approval.
You nust al so denonstrate that your rule or program assures
that all sources within your jurisdiction wll conmply with
each applicable section 112 rule. |In addition, you nust
provi de an expeditious inplenentation schedule, a plan that
assures expeditious conpliance by all sources subject to the
rule or program and a copy of each of your statutes,
regul ations, and other requirenents that contain the
appropriate provisions granting authority to inplenent and
enforce your rule or program upon approval. In general,
title V program approval is sufficient to denonstrate that
you have satisfied
subpart E' s general approval criteria in 863.91, at |east
for sources permtted under your title V program

C. Specific approval criteria and adninistrative process

requi renents for del egations under the current subpart E

1. 863.91 "straight" del egation

Under the "straight" del egation option in
863.91, you may inplenent Federal section 112 requirenents
w t hout changes. You may use this option when you want to
accept delegation of an existing or a future Federal section

112 standard as promul gated. The approval process under
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863. 91 consists of notice and comrent rul emaking in the

Federal Register. Upon approval of your request for

del egati on of Federal section 112 rules as promnul gated
(there are sone variations for section 112(r) acci dental
rel ease prograns), we would publish the approval in the

Federal Register and incorporate it, directly or by

reference, in the appropriate subpart of part 63. In
addition, you can establish a nmechanismfor future

del egation of section 112 standards as pronul gated (e.g.,
automatic or adoption by reference) that is suitable for
your State's nethod of adopting regulations. Future

del egations of pronul gated section 112 rules would not have

to go through an additional Federal Register public notice

and comment. This nmechanismcan be simlar to the process
est abl i shed under EPA's 1983 guidance in the "Good Practice
Manual for New Source Performance Standards (NSPS) and
NESHAP. ”

Alternatively, you could choose to submt separate
863. 91 requests for del egation of each specific 112
requirenent. |f no adverse comments are expected, we can do
direct final rulemaking to stream ine the del egation of
t hese section 112 requirenments. Under this option, the

Federal Register notice would state sonething |ike

"...unl ess adverse comments are received, this action wl|l

be considered final in 21 days."
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For additional detail on how this and the other current
subpart E del egation options work, see "Interim Enabling
Gui dance for the Inplenentation of 40 CFR Part 63,
Subpart E" (EPA-453/R-93-040, Novenber 1993).

2. 863. 92 rul e adjust ment

Under the rule adjustnent option in 863.92, we can
approve one (or nore) of your rules that is structurally
very simlar to, and is clearly at |east as stringent as,
the Federal rule for which you want to substitute your
rule(s). Under this option, you may only make an adj ust nment
to the Federal rule that results in emssions limts and
other requirenents that are clearly no |l ess stringent, on an
affected source basis, than the Federal rule. There can be
no anbiguity regarding the stringency of any of the proposed
adj ustnments. Section 63.92 includes a list of rule
adj ustnents that may be approved under this option -- for
exanple, lowering a required em ssions rate or subjecting
addi tional em ssions points within a source category to
control requirenents. W consider all of these adjustnents
to result in requirenents that are nore stringent than the
correspondi ng Federal requirenents. In addition, your rule
must have undergone public notice and provided an
opportunity for public comment in your jurisdiction before
you submt it to us for approval. |If we find that the

necessary criteria are net, we would approve your rule with
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adjustnents, and it becones federally enforceable in |lieu of
the ot herw se applicable section 112 rule. Upon approval,

your rule would be published in the Federal Register and

incorporated directly or by reference into part 63, w thout
addi tional notice and opportunity for conment.

3. 863. 93 substitution of authorities

Under 863.93, substitution of authorities (which is
commonly referred to as the rule substitution option), we
can approve substitution of one (or nore) of your rules or
requirenents for a Federal rule, where your rule is
structurally different fromthe correspondi ng Federal rule.
Under this section, we also may approve a rule that is
different fromthe Federal rule in ways that do not qualify
for approval under 863.92 -- that is, in ways that are not
"unanbi guously no less stringent."” This situation m ght
ari se when you submt a rule that was witten i ndependently
of the Federal rule or when, for exanple, your rule achieves
equi val ent em ssions reductions, but with a conbi nati on of
| evel s of control and conpliance and enforcenment neasures
not addressed in or by the Federal rule. (Level of control
and conpliance and enforcenent neasures are terns that are
defined in 863.90.) Any rules or other requirenents that
you submt under this section nust be enforceabl e under your

State | aw.
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Under the existing subpart E rule | anguage, authorities
that you may submt for approval under this section include
the foll ow ng:

(1) S/L rules or other requirenents enforceabl e under
State law, or

(2) in the case of alternative work practice
standards, specific title V or part 71 permt ternms and
conditions for the source or set of sources in the source
category for which you are requesting approval under
subpart E. The permt ternms and conditions nust address
control requirenents as well as conpliance and enforcenent
neasur es.

Under 863.93, you nust nmake a detail ed denponstration
that your rule (or other authorities) would achi eve equal or
greater em ssions reductions (or other neasure of control
stringency where appropriate) for each affected source
regul ated by the Federal section 112 rule. Upon receipt of
a conpl ete request for approval of a substituted rule (or
ot her authorities), we would conduct a rul enaking to request
public comments on the proposed substitution. |If we find
t hat your denonstration is satisfactory and the public

coments do not di ssuade us, we woul d approve your rule,

publish it in the Federal Register, and incorporate it
directly or by reference into part 63. Your approved rule

and/or requirenents would be federally enforceable and they
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woul d repl ace the otherw se applicable Federal rule in your
jurisdiction for the affected sources.

The approval criteria in 863.93(b)(2) require that, in
any request for approval under this section, you provide
detail ed docunentation that your authorities contain or
denonstrat e:

(1) Applicability criteria that are no | ess stringent
than those in the respective Federal rule. Applicability
criteriais also atermthat is defined in 863.90;

(2) Levels of control and conpliance and enforcenent
nmeasures that would achieve em ssions reductions from each
affected source that are no |less stringent than would result
fromthe otherw se applicabl e Federal standard,;

(3) A conpliance schedule that assures that each
af fected source is in conpliance no | ater than woul d be
requi red by the otherw se applicable Federal rule; and

(4) Additional criteria specified in
863.93(b)(4) that are not repeated here.

To obtain approval under 863.93, you nmust denonstrate
that you have satisfied the approval criteria in 863.93(b)
in addition to the approval criteria in 863.91(b). As we
mentioned earlier, you may usually denonstrate that you have
satisfied 863.91(b) if you have an approved title V or part
71 operating permts program In addition, once you have

denonstrated that you have satisfied the 863.91(b) criteria
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under a 863.93 approval action, you generally would not
have to repeat the 863.91(b) denonstration when you submt
additional rules for approval in the future, provided that
your approved resources, authorities, and other program
el ements are still adequate to inplenent and enforce the
rules for which you are seeking del egation, and provi ded
that you are not seeking delegation for rules that affect
sources that your original program approval did not address
(e.g., area sources). Another exanple of a situation in
whi ch you may need to resubmt 863.91(b) approval elenents
is when you submt for approval an alternative conpliance
and enforcenent strategy that involves a nore resource-
i ntensi ve inspection programthan the one previously
appr oved.

4. 863. 94 program approval

Under the current program approval option in 863.94, we
may approve your program so that you can substitute
alternative requirenents for one, sone, or all section 112
em ssions standards through the title V or permtting
process. Currently, this option is available only for
sources that wll be permtted under title V.

For approval to inplenent and enforce your programin
pl ace of the otherw se applicabl e Federal section 112
em ssions standards, you nust make a nunber of |egally

bi ndi ng conm t nent s:
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(1) First, you nust commt to regulating every source
t hat woul d have been regul ated by the Federal section 112
em ssions standards for which your programis intended to
substi t ute;

(2) Second, you nust provide assurance that the | evel
of control and conpliance and enforcenent neasures in each
40 CFR title V permt you issue for these sources is at
| east as stringent as those that would have resulted from
t he otherw se applicabl e Federal em ssions standards;

(3) Finally, you nmust conmmt to expressing the 40 CFR
title V operating permts conditions in the "formi' of the
ot herwi se applicable Federal standard. This neans that you
must conmmt to translating your standards fromthe "fornf
you have used in your rules to the Federal "form so that
operating permts conditions are expressed in the sane terns
and units of nmeasure and include the sanme nonitoring and
test procedures as in the Federal rule or federally approved
alternatives. This neans that you nust use nonitoring and
testing nethods which we have approved for application under
t he Federal rule.

To approve these commtnents and identify the Iist of
sources or source categories for which you intend to use
this option, we would do a notice and comment rul emaking in

the Federal Register. W refer to this rul emaking as the

"up-front" approval. Qur approval of alternative
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requi renents for specific sources would take place during
the title V permt issuance process. Thus, beyond the "up-
front"” approval of your conmm tnents and ot her | egal
authorities, under this option we do not conduct rul emaking
to approve your alternative, source-specific requirenents.

This mechanism including the "fornf of the standard
approval criterion in 863.94(b)(2)(D), was intended to
provide us with an opportunity for expedited review of your
alternative requirenents in the formof title V permt terns
and conditions during the permt issuance process, instead
of requiring us to exam ne and approve source category rules
t hrough the authority (rule) substitution option in 863.93.
The title V permt issuance process includes opportunities
for public and EPA review, and for EPA objection, of the
proposed alternative S/L requirenents; therefore, it can
serve as the approval nechanismin |lieu of Federal
rul emaki ng under this option. In addition, the permt
itself acts as the Federal enforcenent mechani smunder this
option. Upon our approval of the proposed permt, the
alternative requirenents becone federally enforceable and
replace the otherw se applicable Federal section 112
requirenents for that particular standard (or standards) for
that particul ar source.

The program substitution option as currently witten

allows you to substitute an entire program of alternative
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air toxics rules for all or sone of the Federal section 112
rules. This type of situation mght arise if you have a
mature air toxics programw th many regul ati ons affecting
source categories regul ated by Federal section 112
standards. |If we approve your program under this option,
you can inplenment and enforce alternative NESHAP
requi renents for specific em ssions standards that are
identified in the "up-front"™ program approval. These
em ssions standards and/or requirenents may have been
establ i shed under sections 112(d), 112(f), 112(h), or other
section 112 provisions.

D. Federal enforceability of approved requirenents

Qur promul gated section 112 standard is the applicable
and federally enforceable standard until we approve your
rule or programto take its place follow ng the procedures
and criteria in subpart E. Your rule or program
requi renents beconme the applicable and federally enforceabl e
standard starting on the date of approval of your rule,
program or other requirenent (or in the case of
863. 94 program approval, starting on the date of permt
i ssuance). Under subpart E, 863.91(a)(6), the date of

approval is the date of publication in the Federal Register.

After the approval date, our promul gated standard is no
| onger applicable or enforceable for the sources in your

jurisdiction.
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Al t hough you becone the primary inplenentati on and
enforcenent authority when you accept delegation for a
section 112 em ssions standard, we continue to have
concurrent authority to enforce the standard which,
dependi ng on the del egati on nechani smyou used, may be
ei ther your approved rule or the unchanged Federal standard.
In other words, after we approve your rule or program we
still have the authority to enforce the conplete em ssions
standard, including any "alternative" requirenents arising
fromyour rule or program This authority is spelled out in
section 112(1)(7) of the Act and 863. 90 and 863. 97 of
the proposed rule. Nothing in these anmendnents changes our
interpretation of section 112(1)(7), or howit is
i npl enented through subpart E.

E. Pur pose of up-front approval for all subpart E

del egati on opti ons

No matter which subpart E del egation option(s) you
pursue, you must denonstrate that you have satisfied the
general del egation/approval criteria contained in 863.91(b).

I n addi tion, under the current rule, to obtain
del egati on/ approval under a particular option in
863. 92, 863.93, 863.94, or 863.95, you nust denonstrate that
you have satisfied the additional approval criteria

specified in the rel evant section.
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The rul emaki ng we conduct under each subpart E
del egation option to codify our finding that you have
satisfied the up-front approval criteria serves several
critical functions under section 112(l). First, the process
of approving the up-front portion of your program assures
that you have nmet the delegation criteria in
section 112(1)(5) (as codified in 863.91(b)), that is, that
you have denonstrated adequate authority and resources, an
expedi tious inplenentation schedul e, an adequate enforcenent
strategy, and that your programis likely to satisfy the
objectives of the Act. (To the extent that these have
al ready been satisfied through a title V program approval,
you need not resubmt information denonstrating that you
nmeet the 863.91(b) criteria. As we explain later, we
believe that title V program approval often is sufficient to
denonstrate that you have nmet the 863.91(b) criteria.)

Second, our section 112(1) approval of your program
provi des the | egal foundation by which section 112
requi renments may be replaced by your alternative
requi renents such that your requirenments becone the
federally enforceable requirenents in lieu of the applicable
Federal requirenments. By acting on your programas a whol e,
we are satisfying certain prerequisites for renoving the
Federal requirenments fromthe list of applicable

requi renents to which sources are subject for enforcenent
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pur poses (and that nust be accounted for in sources' title V
permts). The up-front approval conponent under the subpart
E approval processes is necessary for you to apply your
alternative requirenents to section 112-affected sources and
have those requirenents be considered federally enforceable.

Third, the up-front approval step provides for an
orderly way of identifying which authorities have been
del egated to you in relation to specific Federal em ssions
standards or requirements. Delineation is necessary for us,
the public, and the regulated community to ascertain readily
what requirenents apply to each affected source. W thout
this process, there is no way to distinguish legally and
practicably which em ssions standards or requirenents apply
to each affected source and whi ch agency has primary
i npl enentati on and enforcenent authority for each affected
source. (It is particularly inportant to clarify which
agency has primary enforcenent authority for Federal
requi renents as they apply to particul ar sources before
those requirenents are incorporated into sources' title V
permts.) This is why we require you to specifically
request in your subm ssion for approval the Federal
section 112 authorities for which you are seeking
del egation. It would be assuned that all other existing
(1.e., promulgated) or future Federal requirenents not cited

are not del egated to you.
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If, in the future, you would like to expand the
coverage of your approved programto include additional
Federal requirenments, you nust repeat the up-front approval
step to identify those requirenents, the affected source
categories, and any additional information that we need to
approve by rulemaking to allow you to inplenent and enforce
your alternative requirenents for those categories. You
woul d al so be required to certify that nothing in your
program has changed in any way that affects your ability to
nmeet the 863.91(b) approval criteria.

This is not to say, however, that you nust resubmt
information that you have already submtted and had approved
under title V. Previously, in the subpart E promul gation
preanbl e (see 58 FR 62271-72), we stated that "the
i nformati on which nmust be submtted by a State under part 70
enconpasses the information required under section 112(1)(5)
for approval of State progranms that seek only to inplenment
and enforce Federal standards exactly as pronul gated," and
"for part 70 sources, part 70 approval al so constitutes
approval under section 112(1)(5) of the State's prograns for
del egation of section 112 standards that are unchanged from
Federal standards as pronulgated.” This nmeans that, for
del egation requests under the existing subpart E regul ations
where the 863.91(b) approval criteria are the only criteria

that you nust satisfy, i.e., for “straight” del egation
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situations, you can denonstrate that you have satisfied the
863.91(b) criteria by denonstrating title V program approval
(for the sources for which you are accepting del egati on that

are covered by your title V progran).

F. EPA can withdraw approval if a S/L is inadequately

impl enenting or enforcing its approved rule or program

Section 63.96 in subpart E addresses what happens if we
find that you are not inplenenting or enforcing your
approved rule or programaccording to the criteria you
agreed to when you obtained del egation. Section 63.96 | ays
out procedures and criteria that address program corrections
and programw t hdrawal s. For exanple, at any tinme after we
approve your rule or programwe may ask you to provide us
with informati on that shows how you are inplenenting and
enforcing the rule or program |[|f we have reason to believe
that you are not adequately inplenmenting or enforcing your
approved rule or program (or that the approved rule or
programis not as stringent as the otherw se applicable
Federal rule, em ssions standard, or requirenents, or that
you no | onger have adequate authorities and resources to
i npl enent and enforce), we would informyou in witing of
our findings and the basis for them You then have an
opportunity to correct the deficiencies and to informus of

the corrective actions you have undertaken and conpl et ed.
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If we find that your actions are not adequate to correct the
deficiencies, we would notify you that we intend to w thdraw
approval of your previously approved rule or program (or
part of it). The withdrawal process includes opportunities
for a public hearing and a public coment period.

Based on public conmments received, and your reaction to
them we may notify you of changes or actions that we think
are needed to correct your rule or programdeficiencies. |If
you do not correct these deficiencies wthin 90 days, we
woul d wi t hdraw approval of your federally enforceable rule
or program Upon wi thdrawal, your rule is no |onger
federally enforceable and the Federal rule that it had
repl aced again becones the federally enforceabl e set of
applicable requirenents for the subject sources. Wth the
w t hdrawal notice, we would publish an expeditious schedul e
for the sources subject to your previously approved rule or
programto conme into conpliance with the applicabl e Federa
requi renents. You would need to revise the title V
operating permts for any sources that were subject to your
previ ously approved rule or program

Section 63.96 al so provides that you may submt a new
rule or program (or portion) for approval after we have
wi t hdrawn approval of your rule or program (or portion).

You may al so voluntarily withdraw from an approved rul e or

program (or portion) by notifying us and all subject sources
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and by providing notice and opportunity for public comrent
Wi thin your jurisdiction. |If you voluntarily withdraw from
approval, we would publish an expeditious tinetable for
sources to cone into conpliance with the applicabl e Federal
requi renents and you would revise their title V operating
permts to reflect the new requirenents.

VI. What concerns have S/L's raised regarding the current

subpart E del egation options and what acti ons have EPA taken

to address these concerns?

A S/L issues with subpart E

On August 14, 1995, S/L air pollution control program
officials presented us with a list of issues and
i npl enmentation difficulties that they associate with
subpart E's requirenents. This list was conpiled by S/L
representatives based on their actual experiences with
subpart E and on anticipated difficulties wwth forthcom ng
subm ssions for approval. As we understand their concerns,
sone of their major issues are that subpart E appears to
require a "line-by-line" equival ency denponstrati on between
your requirenents and ours, and that you must present your
alternative requirenents in the "form' of the Federal
standard. "Form' of the standard refers to the terns, such
as units of neasure, in which emssions [imts and
conpl i ance and enforcenment neasures are expressed. (For

exanple, if a certain Federal em ssions standard requires an
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emssions [imt of 5 pounds per hour of a HAP from a
particul ar piece of equipnent, you would have to express an
emssions limt resulting fromyour progranms' requirenments
in the sanme units, i.e., pounds per hour, and the actual
limt would have to be 5 or fewer pounds per hour in order
to be no less stringent than the Federal standard.)

We think these concerns arise from| anguage in
863.94 that requires separate equival ency denonstrations for
em ssions limts, conpliance and enforcenent neasures (MRR),
and conpliance dates. These provisions were included
because we believed it would sinplify and speed our and the
public's analysis that your progranis alternative
requi renents achi eve the sane or better results than our
rules or prograns; wthout these provisions, we believe we
woul d not have the resources to performthis analysis during
our 45-day review period for each permt. Qur understandi ng
is that they believe these provisions limt your flexibility
to substitute your requirenents for the Federal
requi renents. They asked us to renove the "form' of the
standard and line-by-1line equival ency requirenents from
subpart E. This is the key issue we addressed through these
regul atory anmendnents and clarifications to subpart E.

Anot her one of their concerns with subpart E as it is
currently structured pertains to the |l ength of the approval

process for a rule substitution under 863.93. Section 63.93
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allows us to take up to 180 days to review and act on your
submttal, consistent wth section 112(1)(5) of the Act,
whi ch all ows us 180 days to approve or di sapprove a
"program” They expressed concern that the 180-day review
peri od may cause del ays for the regulated community, and
they requested that we explore ways to expedite the approval
pr ocess.

They al so expressed concern that the program approval
option in 863.94 does not include a nechanismfor you to
accept del egation of the Federal requirenents for
section 112 area sources that are not required to obtain
title V operating permts. You asked us to revise subpart E
so that a nechanismis available to del egate changed Feder al
standards for both title V and non-title V sources.

They al so asked us to clarify how you nay substitute
alternative work practice standards (WPS) for federally
pronul gated WPS under section 112(1). ©One of their concerns
relates to the equivalency criteria for "nonquantifiable
WPS," that is, those WPS for which the expected em ssions
reductions or specific performance requirenents cannot be
quanti fi ed.

They reiterated their concern about the potential for
dual regulation if you are unable to denonstrate equi val ency
and obtain approval to inplenent and enforce your rules or

prograns in place of ours. As we nentioned earlier, dual
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regul ati on descri bes the situation where sources nust conply
si mul taneously with overl appi ng, redundant, inconsistent, or
i nconpatible S/L and Federal requirenents. Wile we do not
think this situation will occur very frequently, we agree
that it should be avoi ded wherever possible.

On Cct ober 30, 1997, the California Air Resources Board
(CARB) presented us with detailed comments on an initial
draft of these proposed rule revisions. |In general, they
suggest ed expandi ng the uni verse of acceptable regulatory
vehi cles that you could use to substitute for Federal
standards. Qur detailed response, including clarification
of what regul atory vehicles may and may not be used under
what circunstances, is contained in section VI.B.2. bel ow

B. VWat actions have EPA taken to address S/L’'s concerns?

This section describes the rule changes and policy
clarifications that we are nmaking, or have already nmade, in
response to your conments and suggestions.

1. Summary of flexibility added to subpart E prior to

t hese proposed anendnents

Even before this rul emaki ng action, we took several
steps to address your concerns. As a first step, through a

direct final Federal Register notice that was published on

July 10, 1996 (see 61 FR 36295, "Approval of State Prograns
and Del egation of Federal Authorities,” Direct final rule),

we made various changes to the rul e | anguage in subpart E.
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Because there were no adverse comments, the direct final
rul e becane effective on August 19, 1996. That rul emaking
effected the foll ow ng changes:

(1) It deleted a duplicative requirenent in
863. 93 that sources report the results of all required
monitoring or testing at |east every 6 nonths under an
approved S/L rule or program This requirenent was
duplicative of reporting requirenents already included in
i ndi vi dual NESHAP standards and the title V permt program
regul ati ons.

(2) It clarified the process for "straight" del egation
of future NESHAP standards through a single, advance program
approval .

(3) It established the regul atory framework under
whi ch you can obtain section 112(1) approval for S/L
prograns that create federally enforceable limts on
sources' potential to emt HAP

(4) It delayed the requirenent that you coordi nate
with the Chem cal Safety and Hazard | nvestigation Board
(established by section 112(r)) until the board is convened.

In addition, since August 1995, we issued two policy
menoranda to clarify the flexibility that we believe already
exi sts under 863.93 for maki ng equival ency determ nations

between S/L and Federal rules. (See,
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(1) “Section 112(1) Subm ttal Equival ency Determ nation -
Recor dkeepi ng Requirenents, John S. Seitz, Director, Ofice
of Alr Quality Planning and Standards (MD-10) to David
Howekanp, Director, Air and Toxics D vision, Region |IX
June 26, 1995.” and (2) “Clarification to the June 26, 1995
Menmor andum ‘ Section 112(1) Subm ttal Equival ency
Det erm nations - Recordkeepi ng Requirenents’, John S. Seitz,
Director, Ofice of Alr Quality Planning and Standards
(MD-10), Regional Air Dvision Drectors, Novenber 26,
1996.” Both nmenos are located in the docket.) These
menor anda clarified our interpretation of the "holistic"
approval criteria in 863.93(b)(2) as it is currently
witten. Essentially, we stated that, in order to
denonstrate the equival ency of your substitute rules (or
other requirenments or authorities) wth one of our NESHAP
standards, you nust denonstrate that your rule would result
in equival ent em ssions reductions. Provided you can
denonstrate that the | evel of control and MRR of your rule,
when taken as a whole, result in equivalent or better
overall em ssions reductions, and provi ded that your
requi renents do not conprom se Federal enforceability, the
exi sting subpart E regulations allow us to approve your
conpl i ance neasures even when they differ fromour rules in
formand stringency. |In other words, line-by-Iline

equi val ency with the Federal rule for MRRis not required if
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your alternative rule as a package is denonstrated to be as
stringent as the Federal standard. However, we would not
approve a less stringent emssion limt with very stringent
MRR.  Your emission limts nust be as stringent as the
Federal emssion limts. 1In the Novenber 26, 1996
menor andum we further clarified that, under a 863. 93
approval, line-by-line equivalency is not required to obtain
approval. In addition, we stated our intention that the
flexibility discussed in the June 26, 1995 nmenorandum
regarding the record retention period be granted "when
eval uating any alternative conpliance neasures, including
recordkeepi ng and reporting requirenments, provided that
Federal enforceability is not dimnished in this process.”

2. Summary of flexibility added to subpart E through

t hese proposed anendnents

Through this action, we are proposing various
regul atory changes to subpart E to provide additional
flexibility to you in how you may accept del egation for the
Federal section 112 program including how you are required
to establish the equival ency of your alternative
requi renents. These changes augnment the flexibility already
provided in our July 10, 1996 rulenmaking. |In addition to
proposi ng regul atory changes, we are providi ng new policy
gui dance that clarifies: (1) our interpretations of the

exi sting reqgul ati ons and gui dance docunents; (2) our
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expectations regardi ng the equival ency denonstration
process; (3) our expectations regardi ng equi val ency
denonstrations for alternative work practice standards and
General Provisions; and (4) the types of situations that
each subpart E del egation/approval option is designed to
address. That is, we have clarified when we think it is
appropriate for you to pursue a del egati on request under
each option according to the circunstances in your
jurisdiction.

Overall, the revised subpart E regulation and
acconpanyi ng policy guidance provide the foll ow ng
additional flexibility:

(1) nore substitution options;

(2) holistic equival ency denonstration (covering both
emssions limts and MRR) showng that the S/L rules and
requi renents, seen as a whole, are equivalent to the Federal
MACT standards, rather than a |line-by-1line equival ency
determ nation and "form of the standard" requirenent;

(3) sane equival ency denonstration test for the rule
substitution, equivalency by permt (EBP), and SPA options
(which are discussed at length in the next section);

(4) expedited processes for approving alternative
section 112 requirenents under the new EBP and SPA

processes;
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(5) mechanisns for approving and inpl enenting
alternative section 112 requirenents for area sources;

(6) increased options in regulatory vehicles for
alternatives (which are discussed later in this section);

(7) approval of sonme kinds of alternative work practice
standards w thout having to quantify their effect on
em ssi ons; and

(8) approval of alternative General Provisions (as
found in 40 CFR part 63, subpart A) based on a tiered
classification schene that allows for different approval
criteria depending on the nature of the General Provisions
requi renent.

We have al so added an option to this rule to partially
approve S/L rules or prograns. W believe that if the
majority of your rule or programsubmtted for approval
under section 112(l) neets the subpart E criteria, then you
shoul d get approval of that portion of the rule or program
that neets the requirenents. This option provides an
additional nmeans to mnimze the dual regulation effect that
the original subpart E rul emaki ng was desi gned to address.
Therefore, a programthat you submt under this subsection
may provide for partial or conplete delegation of the
Adm nistrator’s authorities and responsibilities to

i npl ement and enforce em ssions standards and prevention
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requi renents, but may not include authority to set standards
| ess stringent than those pronul gated by the EPA

In their current form subpart E provisions limt us to
a binary choice of either conplete approval or conplete
di sapproval. In other words, if you make an adequate
equi val ency denonstration for your S/L rule inits entirety,
we woul d grant full approval of your rule or programto be
used in place of the correspondi ng Federal requirenent.
However, if any part of the denonstration is found | acking,
we woul d di sapprove the submittal inits entirety.

We believe that partial approval of your air toxics
rules and prograns and acci dental rel ease prevention
progranms (ARPP) is reasonable, is authorized by statute, and
is a viable policy option. Section 112(1)(1) of the Act
specifically allows for either “partial or conplete
del egation” of EPA's authorities and responsibilities. 1In
addition, this partial approval option will facilitate
i npl enentation of section 112(1) in circunmstances where it
woul d make good sense, as discussed further bel ow

Under this approval option, you would submt your S/L
rule or programfor our approval. If we find that a
separabl e portion of your rule fails to neet any of the
criteria of sections 63.92, 63.93, 63.94, 63.95, or 63.97,
then we woul d not approve that portion of your rule or

program W are proposing to define "separable portion" as
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a section(s) of arule or a portion(s) of a program which
can be acted upon i ndependently w thout affecting the
overall integrity of the rule or programas a whole. W
could still approve the remaining portion, provided that we
determ ne that such partial approval would not unduly
confuse the reqgul ated sources or public nor confuse the
del egation process itself. The Federal rule would continue
to apply in place of the portion of your rule that was
di sappr oved.

For exanple, we would consider the scenario where you
only wished to inplement and enforce NESHAP standard(s)
adopted by reference into S/L law, but only as these
standards apply to title V sources, as a separable portion
that we could delegate to you

To add a twist to the exanple in above, if we determ ne
that the crimnal enforcenent provisions in your rule are
not applicable to covered area sources, then we woul d
approve the rest of your submttal and deny del egati on of
the rule as to crimnal enforcenent for area sources.

Again, in this case, all crimnal enforcenment of area
sources woul d be our responsibility, and you would refer al
such matters to the appropriate Regional Ofice for
i nvestigation and resolution. You should not have to
resubmt the entire proposal with reference to the crim nal

enforcenent for area sources renoved, nerely so that we
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coul d approve the whol e package. W would al so specify
whi ch portions of the S/L rule or program are not
approvable. This is another case where it is nuch nore
efficient for both you and us for us to allow for parti al
approval .

Anot her situation where partial approval could be used
is where your rule or programcovers a subcategory or
subcat egories of the source affected by a Federal standards,
but not necessarily all sources covered by that standard.
These must be | ogi cal and conpelling subcategories (for
exanpl e, hard but not decorative chronme plating, or storage
tanks of a particular size at several different types of
facilities).

There are cases where we believe that partial approval
IS inappropriate. An exanple is the case where the test
methods in the alternative rule are inadequate. Since the
test methods are linked to, and are thus an integral part
of, the specific |level of control of a standard, we cannot
deemthe test nethods a "separable portion."” Consequently,
we coul d not approve part of a submttal that specifies the
| evel of control and disapprove the part that specifies the
test methods associated with that |evel of control.

| f you submt a rule or programw th deficient MRR
then your rule or programcould be partially disapproved as

to these areas of deficiency. At sonme point, however,
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sources and governnental agencies nmay becone confused if
there are too nany separate provisions, some of which are
del egated and others not. |If we determne that there are
too many areas of deficiency or if separating the
responsibilities between the Federal and State Gover nnment
woul d be too cunbersone, then we nay di sapprove your whol e
rule or programand ask that it be resubmtted in a form
that is closer to conplete approval with only a few areas
t hat must be di sapproved. W are under no duty to approve
rules or progranms in part. W reserve the right to
di sapprove your rules and prograns entirely, if in our
judgnent, partial approval is not workable.

I f you, in preconsultation with us, are aware of the
deficiencies in your submttal, you can nerely |eave the
deficient parts out. In this case, your submttal would
include reference to any deficiencies. As a practical
matter, all parties will not be aware of all deficiency
i ssues that may arise in the course of a review. That is
why partial approval authority allows us to selectively
approve the satisfactory portions of the submttal and is
therefore, a nore efficient nechanism W are soliciting
comments on appropriate uses of the partial approval option.

We have received recent comments from CARB, who
suggest ed expandi ng the uni verse of acceptable regulatory

vehi cles that you could use to substitute for Federal
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st andards when regul atory adjustnents therein are fairly
straightforward. The follow ng are our positions on the use
of each of those specific suggestions:

(1) Proposed rules: Proposed rules cannot be used to

substitute for Federal standards, sinply because proposed
rules are subject to change, and there is no process for us
to review those changes after we have approved substitution
of your proposed rule.

(2) Permts:

(a) Title V Permt Conditions: You may use title V

permt conditions to substitute for a Federal standard under
any of the options outlined in this rule, except for rule
adj ustnent (863.92). However, as we explain in section 8.C
bel ow, you may only use a maximumof five title V permts to
substitute for each Federal maxi num achi evabl e contro

t echnol ogy (MACT) standard, unless you choose to devel op
General permts under the SPA option.

(b) Ceneral Permit Conditions: You nmay use Ceneral

permt conditions under title V for any nunber of sources
under the SPA option outlined in 863.97 of this rule. The
great advantage of using General permt conditions is that
we woul d approve specific permt terns and conditions up-
front, through the subpart E approval process, and you would
not then need to go through rulemaking at the S/L level. O

course, the General Permt nust establish specific terns and
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conditions for all em ssions points and conpliance neasures
covered by the Federal MACT standard and any ot her
appl i cabl e requi renents.

(c) Permt Tenplates: As we understand it, a permt

tenplate is different froma general permt in that the
permt tenplate would contain an outline for what each
permt should |look Iike, but would not contain specific
permt ternms and conditions for each em ssions point.
Therefore we believe that you could use permt tenplates
under the SPA option, provided that we approve both the
permt tenplate and the individual permts, in order to make
the individual permts federally enforceable. Because we
woul d need to approve individual permts, we believe,
consi stent wth our equival ency by permt approach, that
permt tenplates should only be used for five or fewer
sources in a source category. However, we request conment
on how we could allow use of permt tenplates for nore
sources in a source category.

(d) Previously-Issued S/IL Permt Conditions: As with

title V permts, you may substitute previously-issued S/L
permt conditions for a Federal standard for five or fewer
sources in a source category. These previously-issued
permts do not have to be initially federally enforceable to
be submtted for approval, because our approval and

subsequent rul emaking will confer Federal enforceability on
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them Either the SPA option (863.97) or rule substitution
option (863.93) nay be used to approve these permts, but
not the rule adjustnent option (863.92). The rule
adj ustnment option only pertains to m nor pre-approved
changes to Federal standards through S/L rulemaking. In
addition, if a previously-issued S/L permt is used to
substitute for a Federal standard, and is later nodified,
that nodification nmust be subject to both public and EPA

revi ew.

(e) Enforcenent Orders: A S/L |level enforcenent
order, such as a board order in California, could be
all owed, only so long as the enforcenent order contains
enough specific detail to neet our requirenments for
denonstrating equi val ency (for exanple, the enforcenent
order should contain a | evel of detail conparable to the
detail contained in a title Vpermt). In addition, you
must provide | egal assurance that the enforcenent order wll
automatically be translated to a permt after it expires.
We are seeking comments on the use of enforcenent orders as
a mechani smto denonstrate equivalency with federa
st andar ds.

(3) Subcategorization: In CARB s comments, they

suggest that different approval options could be used for

different subcategories of sources within a source category
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regul ated by a Federal MACT standard. W agree, within
certain limts. You nust create |ogical and conpelling
subcat egori es of sources that are clear and sinple to
del i neat e and understand, such as area versus nmj Or sources,
new versus existing sources, or different source types
within a Federal source category or NESHAP (for exanple,
hard versus decorative chromumelectroplating). In
addi tion, our proposed revisions to 863.91 allow for parti al
approval of S/L rules (see discussion in section VII.C 2.
bel ow), which we would envision as being simlar to
subcat egori zati on

(4) Drect Final Rul emaking: You have requested that

we use direct final rul emaking, rather than the usua
procedures of separate proposed and final rules, in
approving substitute S/L authorities. You say using direct
final rul emaki ng woul d greatly expedite the approval
process. Direct final rul emakings are generally only be
used when adverse comments are not expected. That

determ nation nust be nade on a rule-by-rule basis, so a
generic provision in subpart E that requires the use of
direct final rulemakings in a wide variety of circunstances
woul d be inappropriate. However, on a rule-by-rule basis,
we W ll continue to evaluate the appropriateness of direct

final rul emaking.
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(5) Title V Approval in lieu of Rulenmaking: You have

requested that we allow use of the title V permt approval
process as a way of avoiding up-front S/L rul enmaking for al
options under subpart E. W believe we can only provide

t hi s mechani sm under 863.94 (the equival ency by permt
option). A proposed title V permt is approved if EPA does
not act on it within 45 days; therefore the possibility
exists that a S/L could substitute its requirenents for a
Federal standard w thout adequate EPA review. The
equi val ency by permt process is limted to five or fewer
sources, which provides greater assurance to us that we wll
be able to review all permt changes within 45 days.

3. Sacr anent o Pr ot ocol

One issue you have raised is the length of tine and the
anmount of effort required to denonstrate equivalency with
Federal requirenments. In July 1997, we entered into a
del egation and programintegration initiative, called the
Sacranmento Protocol, with the CARB and the South Coast Air
Qual ity Managenent District (SCAQVD) to determ ne whet her
identified State and District air pollution control
requirenents are technically equivalent to the requirenents
found in five Federal NESHAPs, and whet her the denonstration
of equi val ency coul d be devel oped quickly. The five Federal
NESHAPs sel ected for the initiative were:

Chrom um El ectropl ati ng
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Secondary Lead Snelting

Aer ospace Manufacturing

Gasoline Distribution

Wbod Furniture Manufacturing

The Sacranmento Protocol team devel oped a process to
evaluate the requirenents of the five NESHAP. The first
step in the process was to prepare tables that conpared the
SCAQVDY CARB requi renents and the NESHAP requirenents. After
review of the tables, EPA identified questions and potenti al
i ssues for which we needed nore information. W went to
Southern California to observe inspections of sources in
t hese categories, which all owed the team nenbers to
evaluate, “in the field,” the differences between the S/L
and Federal requirenents. The inspections also provided us
an opportunity to evaluate SCAQVD permts and their
associ ated conditions, the permt evaluation process,

i nspection staff capability, the inspection process, source
conpliance status, and local rule structure.

As a part of the inspections, the team expanded and
added further detail to the regul ati on conparison tabl es.
After conpleting the conparisons between the S/ L
requi renents and the NESHAP requirenments, the team nade one
of four conclusions regardi ng each of the NESHAP
requirenents in relation to the corresponding S/L

requirenents. First, the teamfound many of the CARB and
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SCAQWD requirenents to be directly equivalent to the NESHAP
requi renents. Second, a simlar nunber of CARB and SCAQVD
requi renents coul d be nmade equival ent to the NESHAP
requi renents by maki ng changes or revisions to the
applicable permts or rules. Third, for sonme NESHAP
requi renents, the end result of the conparison appeared
equi val ent, but there remained sone uncertainty about the
determ nation. Consequently, the teamrecommended specific
conditions to ensure equival ency and, with these conditions,
viewed the requirenents as technically equivalent. However,
in recognition that the equival ency decisions reached in
this effort may set a precedent for future decisions, the
team bel i eved that these issues should be referred to CARB
and EPA managenent for final resolution. Fourth, for sone
requi renents the team “agreed to disagree.” The
di sagreenents centered on differences of opinion about the
equi val ency of a substitute requirenent or on the necessity
of a particul ar NESHAP requirenent.

Most of this work, including conpleting the equival ency
denonstration, was conpleted within 2 nonths. W believe
the Sacranmento Protocol initiative clearly shows that
equi val ency denonstrations can be evaluated in a tinely
fashion if they contain all the elenents needed in a
regul ati on conparison table. Oher ways to streanline this

process include keeping the EPA Regional Ofices apprised of
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your intentions, and contacting the EPA Regional Ofices
prior to the submttal of an equival ency denonstration when
you know that there may be significant issues with your
subm ttal

The Sacranmento Protocol initiative was al so benefi ci al
in providing us with experience in evaluating S/L
equi val ency denonstrations and in teaching us nore about how
the rule substitution process works. W also believe that
we | earned where we could provide additional flexibility for
alternative requirenents. As part of this |earning
experience, we decided that our position on work practice
standards could be nodified (see section X.E. below). W
al so worked with CARB and SCAQVD in determ ning how rul e
ef fecti veness studi es and frequent inspection prograns could
be substituted for sonme MRR requirenents. For nore
i nformati on concerning the Sacranmento Protocol, you may
obtain a copy of “The Sacramento Protocol Final Report” by
contacting M. Tom Driscoll at the address and tel ephone
nunber referenced earlier. This report is also on EPA's TTN
website, also referenced earlier

C. Sunmmary of proposed requl atory changes to subpart E

As we previously discussed, subpart E as currently
promul gated provi des four ways to receive del egation for
section 112 regul ati ons:

(1) 863.91 del egation of unchanged Federal standards;
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(2) 863.92 rul e adjustnent;

(3) 863.93 authorities substitution; and

(4) 863.94 program substitution.

In this proposed rul emaking we are proposing that there be
five ways to receive del egation

(1) 863.91 del egation of unchanged Federal standards;

(2) 863.92 rul e adjustnent;

(3) 863.93 substitution of authorities;

(4) 863.94 equivalency by permt (EBP); and

(5) 863.97 program approval .

Tabl e 1 conpares the current structure of subpart E in
terns of the content of each section to the structure we are
proposing in these regulatory anendnents. The primary
changes we are proposing are to replace the current program
substitution process in 863.94 with the new EBP
process and to add the new SPA process to §863.97.2 One way
to think of these amendnents is that we divided the forner
program substitution process into two separate, but related,
new approval options: the EBP process, which is simlar in

effect to the existing program substitution process except

2 Although we would prefer to have all the del egation
process options appear in sequential sections of subpart E we
have intentionally skipped over sections 63.95 and 63.96 in order
to avoid disrupting existing citations to these sections in other
regul atory text and gui dance materials. W believe that, on the
whol e, the approach we are proposing will be |ess confusing and
| ess burdensone to inplenent.
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that it nmay be used only for a small nunber of sources per
source category, and the SPA process, which covers a |arge
nunber of sources and is simlar to the rule substitution
process. These process options are di scussed and conpared
in detail in sections VIII. and I X. of this preanble. 1In
addition, we are proposing a nunber of m nor changes to

ot her sections to support these nore significant regulatory

anendnent s.
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For

Table 1
STRUCTURE OF SUBPART E BEFORE AND AFTER PROPOSED
REGULATORY CHANGES

863.90 we are proposing to add and nodi fy a nunber

SECTI ON TI TLE AND CONTENT OF TI TLE AND CONTENT OF
NUMBER | N 40 SECTI ON | N EXI STI NG SECTI ON | N PROPCSED NEW
CFR PART 63, REGULATI ONS REGULATI ONS

SUBPART E
63. 90 Pr ogram Over vi ew Pr ogram Over vi ew
63.91 Criteria Common to all Criteria Common to all
approval options approval options
63.92 Approval of a S/L rule Approval of a S/L rule
that adjusts a section 112 | that adjusts a section
rul e 112 rul e
63. 93 Approval of S/L Approval of a S/L
authorities that authorities that
substitute for a section substitute for a section
112 rul e 112 rul e
63. 94 Approval of a S/L program Approval of S/L permt
t hat substitutes for terns and conditions
section 112 em ssions that substitute for
st andar ds section 112 em ssions
st andar ds
63. 95 Addi ti onal approval Addi ti onal approval
criteria for Federal criteria for Federal
acci dental rel ease acci dental rel ease
prevention prograns prevention prograns
63. 96 Revi ew and wi t hdr awal of Revi ew and wi t hdr awal of
appr oval appr oval
63. 97 [ Reser ved] Approval of a State
program that substitutes
for section 112
requi rements
63. 98 [ Reser ved] [ Reser ved]
63.99 Del egat ed Feder al Del egat ed Feder al
authorities authorities

of subpart E's definitions.

definition for

“l evel of control”

to say,

We are proposing to revise the

"Test net hods and
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associ ated procedures and averaging tinmes are integral to
the level of control” in order to make explicit that test
met hods and associ ated procedures and averaging tinmes mnust
be considered in assessing the emssions limtation portion
of the level of control and that they are not part of
conpl i ance and enforcenent neasures. W are al so proposing
to revise the definition of “conpliance and enforcenent
measures” to delete reference to test nethods and
pr ocedur es.

We are proposing to add a definition for “alternative
requi renents” because this termis used throughout the
amendnents to subpart E. W are requesting comment on
whet her this definition is useful and whether it is conplete
inits current wording. W have also revised the definition
for “programi to nmake it nore appropriately reflect how this
termis used throughout the subpart E regulations as they
exi st, and as we are proposing to anend t hem

We are al so proposing to add a definition to that
subsection for the term“partial approval,” and to anmend the
existing definition of “approval” in 863.90(a) to make it
consistent wth the proposed definition of “partial
approval .” W are seeking coment on these changes. In
addition, we are adding new definitions for “mnor...,”
“internediate...,” and “major changes to a test nethod,” and

“mnor...,” “internediate...,” and “major changes to
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monitoring” to help explain which General Provisions
di scretionary authorities may be delegated to S/L’'s under
863.91 (see section VI.C 2. below).

Finally, we are proposing to add a new paragraph to
863.90 to address how tribal governnments may apply for
del egation pursuant to the Tribal Air Rule in 40 CFR part
49.

2. Proposed changes to 863.91

In 863.91(b), we clarify that you may cite or refer to
docunents that you are required to submt for an approval
under this subpart when these docunents are readily
accessible to us and to the public. This would save you the
troubl e of having to submt hard copies of docunents that we
al ready have or that we may obtain in other ways, for
exanpl e, electronically.

We have al so added a paragraph to address what S/L’s
must do to update their section 112(1) approvals when we
anend, repeal, or revise previously promnul gated Federal
section 112 requirenents that affect sources. Section
63.91(c)(3) would require that if we revise a MACT standard
upon whi ch you have based an equi val ency denonstration for a
S/L rule, program or permt, then you nust revise that
equi val ency denonstration within 90 days. W al so propose
to apply the sane review procedures to a revised equi val ency

denonstration as we would use for an initial submttal under
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section 112(1). W request comment on these requirenents.
We al so request conmment on whet her you believe there is a
need for us to notify you, at the tine when we revise a MACT
standard, of the need for you to submt a revised
equi val ency denonstration.

As di scussed above in section VI.B.2, we are providing
a mechanismfor partial approval of a S/L rule or program
We propose to edit 863.91(a) and to insert 863.91(d)(2) to
provi de for such a partial approval of a S/L's air toxics
and ARPP authorities. The EPA is seeking comments on this
proposed edit and specifically on the approach descri bed.

Section 63.91(b)(1) currently requires you to provide a
witten finding that you have the legal authority necessary
to inplenment and enforce your S/L rule and to assure
conpliance by all sources. At a mninmum you nust:
(1) have enforcenent authorities that neet the requirenents
of 40 CFR 70.11; (2) have authority to request conpliance
information; (3) have authority to inspect sources and
records; and (4) retain enforcenent authority, if you, the
S/'L, delegate authorities to a | ocal agency, unless the
| ocal agency has authorities that neet section 70.11
Section 63.91(b)(6) currently contains simlar |anguage that
requires you to satisfy criteria (1) and (4) above. W

originally included 863.91(b)(6) to ensure that a S/L did
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not receive approval for rules or prograns if it |acked
sufficient enforcenent authority.

We now bel i eve, however, that 863.91(b)(1) ensures the
sufficiency of S/L enforcenent authorities and that
863.91(b)(6) is an unnecessary and redundant provision.
Consequently, we propose to delete
863.91(b)(6), and seek comments on the proposed del etion of
this duplicative requirenent.

Under the Part 63 Ceneral Provisions, the EPA
Adm ni strator has the authority to approve certain types of
alternatives, or to nmake other decisions under the General
Provi sions and the subparts. Questions have been raised as
to whether you may nmake the sanme discretionary decisions
when S/ L are del egated the General Provisions. Section
63.91, as pronulgated in 1993, did not delineate which
discretionary authorities are delegated to you when you take
“straight” del egation of the General Provisions. Therefore
863.91(e)(1) to (e)(3) of this proposal clarify which
di scretionary authorities may be del egated to you through
“straight” del egation of the General Provisions.

These provisions address your authority to make source-
speci fic decisions only, not source-category w de deci sions.
I f you wish to nake discretionary decisions on a source-
category-w de basis under the CGeneral Provisions, then, as

with other part 63 requirenents, you would need to use one
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of the other section 112(|) del egation processes to
substitute your own rule or programfor a Federal rule or
rul es.

These new provisions provide clarity about those
specific CGeneral Provisions authorities that would be
nationally significant or would alter the stringency of an
under |l yi ng standard and thus, would not be del egated to you.
We believe that clarifying the del egation policy of the
General Provisions’ authorities will help pronote national
consi stency.

These new provisions are intended to be generally
consistent with previous policies devel oped for both New
Source Performance Standards (NSPS) under part 60, and for
changes to State inplenentation plans (SIP). Past gui dance
i ssued for NSPS discretionary changes has permtted
del egation to S/L’s of all the Adm nistrator’s authorities
except those that require Federal rul emaking, or those for
whi ch Federal oversight is critical to ensuring nationa
consistency in the application of Standards. (However, such
del egations generally do not give S/L’s the authority to
issue interpretations of Federal |aw that are subsequently
bi ndi ng on the Federal Governnent). Current SIP policy, as

reflected in “Wiite Paper Nunber 2 for |nproved
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| npl enentation of the Title V Operating Permts Progrant,”
permts you to alter SIP requirenents so long as the
alternative requirenents are shown to be equally stringent
and are within a pre-approved protocol (and so |ong as
public review is provided and EPA approval is obtained).

The Part 63 General Provisions include 15 specific
types of determ nations for which the Adm nistrator may nake
di scretionary decisions on a source-specific basis. Wen
the General Provisions are delegated to a S/L agency, such
di scretion may be appropriately delegated to the S/ L agency,
provi ded the stringency of the underlying standard woul d not
be conprom sed and/or decisions such as an approved change
woul d not be nationally significant.

We have divided the General Provisions discretionary
authorities into two groups, based upon the relative
significance of each discretionary type of decision
Category | contains those authorities which can be
del egated. W believe that the EPA Regional Ofice does
retain the authority to request review of these deci sions,
al t hough we expect that this authority will be exercised
infrequently. Category Il contains those authorities which

cannot be del egat ed.

3 Menmorandum from Lydi a Wegman, Deputy Director, OAQPS, to
Regional Air Division Directors, March 5, 1996.



73

In general, we believe that where possible, authority
to make decisions which are not |likely to be nationally
significant or to alter the stringency of the underlying
standard, such as m nor changes to test nethods, should be
del egated to you. (Note, however, that the authority to
approve decreases in sanpling tines and vol unes when
necessitated by process variables has typically been
del egated in conjunction with the m nor changes to test
met hods, but these types of changes are not included within
the scope of m nor changes defined in 863.90.) Therefore,
m ni mal EPA invol venent is required. Section
63.91(e)(1)(ii) lists the authorities in category |, i.e.,
those authorities which may be del egat ed.

Section 63.91(e)(3)(ii) lists the authorities in
category Il, which includes those decisions which generally
may result in a change to the stringency of the underlying
standard, which is likely to be nationally significant, or

which may require a Federal Register notice. These

authorities, therefore, wll always be retained by the EPA,
and nmay not be del egated to you.

3. Proposed changes to 863.92

We have retained the provisions of 863.92 w thout
significant changes.

4. Pr oposed changes to 863.93
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Proposed changes to 863.93 are discussed in detail in
section VII.4. of this preanble. The significant change we
are proposing is to delete 863.93(a)(4)(ii), which specifies
certain authorities that nay be approved under this section.
We believe this change will not affect the useful ness of
this section to you.

5. Pr oposed changes to 863.94

Tabl e 2 sunmarizes the flexibility offered under the
new equi val ency by permt process conpared with the existing
program substitution process.

6. Pr oposed changes to 863. 95

Proposed changes to 863.95 are discussed in detail in
section XlI. of this preanble. The major changes being
proposed i nclude revisions needed to nake these requirenents
consistent wwth the part 68 requirenents, which inplenent
the ARPP. We are also proposing to clarify the authority of
S/L’s to have nore stringent standards, including lists with
additional chemcals or lower thresholds. Finally, we
propose that S/L’s may continue to request delegation for a
full or partial program for a defined universe of sources,
so long as you accept delegation of the entire section
112(r) program for that defined universe.

7. Pr oposed addition to 863. 97
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Tabl e 3 sunmarizes the flexibility offered under the
new SPA process conpared with the existing program
substitution and rul e substitution processes.

D. Poli cy quidance provided in the preanble

Thi s preanbl e provides policy guidance on the foll ow ng

t opi cs:
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Table 2

COMPARI SON BETWEEN FLEXI BI LI TY UNDER EXI STI NG AND AVMENDED
SUBPART E FOR EQUI VALENCY BY PERM T PROCESS

ELEMENT OF EQUI VALENCY
BY PERM T APPROVAL
PROCESS

EXI STI NG RULE
REQUI RES. . .

NEW RULE WOULD ALLOW OR
REQUI RE. . .

Equi val ency
denmpbnstrations for
alternative section 112
requirenments

' Pernmt terns and
conditions in the form

of the Federal standard
(63.94)

I Line-by-line
equi val ency for |levels
of control and
conpl i ance and

enf orcenent neasures

(63. 94)

' Pernmt terns and
condi ti ons not
necessarily in the form
of the Federal standard

I Holistic equival ency
for levels of control
and conpliance and

enf orcenent neasures

Up-front approva

I Up-front approval on
S/L authorities,

comm tnents, and

el i gi bl e source
categories -- 180 days
wi th rul emaki ng

I Up-front approval on
S/L authorities and
el i gi bl e sources

I No S/L rul emaking
needed to establish
comi t ment s

I Expedited up-front
approval process -
90 days wi th rul emaki ng

Approval of alternative
requirenments

I That a title V permt
be used to substitute
S/L requirements for
Federal requirenents

I EPA and public review
and comment during the

I That a title V permt
be used to substitute
S/L requirements for
Federal requirenents

! EPA review and
approval required for
all alternative

requi renents, before
public review of
permt-- 90 days

wi t hout rul emaki ng

I EPA and public review
and coment during the

permt issuance permt issuance
process. Affirmative process. Affirmative
EPA approval not EPA approval not

requi red -- 45 days requi red -- 45 days
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Section 112 program
applicability

I Permt terns to be
substituted for

em ssi ons standards

est abl i shed under
sections 112(d), (f),

or (h) or other section

112 provi si ons

I Permt terns to be

substituted for section

112(d), (f), or (h)
em ssi ons st andards
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Tabl e 3

COMPARI SON BETWEEN FLEXI BI LI TY UNDER EXI STI NG AND AVMENDED
SUBPART E FOR STATE PROGRAM APPROVAL PROCESS

ELEMENT OF STATE
PROGRAM APPROVAL
PROCESS

EXI STI NG RULE
REQUI RES. . .

NEW RULE WOULD ALLOW OR
REQUI RE. . .

Equi val ency
denmpbnstrations for
alternative section 112
requi renments

' Pernmt terns and
conditions in the form

of the Federal standard
(63.94)

I Line-by-line
equi val ency for |levels
of control and
conpl i ance and

enf orcenent neasures

(63. 94)

' Pernmt terns and
condi ti ons not
necessarily in the form
of the Federal standard

I Holistic equival ency
for levels of control
and conpliance and

enf orcenent neasures

Up-front approva

I Up-front approval on
S/L authorities,
comm tnents, and
el i gi bl e source
categories -- 180 days
wi th rul emaki ng (63.94)

I Up-front approval on
authorities, source

cat egories, generic
requirenents,

i mpl enent ati on

mechani sns -- 90 or 180
days with rul emaki ng

Approval of alternative
requirenments

I EPA/ public review and

approval required for
all alternative
requi renents -- 180

days with rul emaki ng
(63.93)

! Substitutions on a
source category basis

I EPA/ public review and

approval required for
all alternative
requi renents -- 180

days with rul emaki ng

! Substitutions on a
source category basis

Area source nechani sms

! Substitutions for
area source

requi renents by rule
(63.93) or title V
permt when sources are
permtted under title V
(63.94)

! Substitutions for
area source

requi renents on a
source category basis
t hrough S/L enforceable
mechani sns ot her than
rules or title V
permts. Alternative
requi renents nust be
approved by rul emaki ng
-- 180 days

Section 112 program
applicability

I Substitutions for

em ssi ons standards

est abl i shed under
section 112(d), (f), or
(h) or other section
112 provi sions (63.94)

I Substitutions for

em ssi ons standards

est abl i shed under
section 112(d), (f), or
(h) or other section
112 provi si ons
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(1) Qur interpretations of existing regulations and
gui dance (e.g., the holistic equival ency denponstration test);

(2) Qur expectations regarding your submttal under the
equi val ency denonstration process;

(3) Qur expectations regardi ng equival ency
denonstrations for alternative work practice standards and
general provisions;

(4) How the del egation/approval options work and
conpare with each other, and the S/L situations they are
desi gned to address;

(5) Functions of the up-front approval process in
subpart E del egation options; and

(6) Use of title V program approval to denonstrate that
863.91(b) criteria have been net.

E. Pol i cy qui dance provi ded outside the preanble

Currently, we are devel opi ng gui dance which will clarify
in nmuch greater detail than the discussions provided in this
preanbl e regardi ng what we are | ooking for fromyou when you
submt alternative requirenents for an equival ency
denonstration. As part of this guidance, we intend to
provi de a nodel equival ency denonstrati on package that
contains all the elenents that are required in an equi val ency
denonstration for a rule substitution and exanpl es of how we

woul d eval uate equi val ency for specific hypothetical
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requi renents. W are al so devel opi ng gui dance on
denonstrati ng equi val ency of WPS that woul d provi de exanpl es
of quantifiable and nonquantifiable part 63 WPS standards,
what we m ght approve as alternatives, and our rationale for
the approval. Finally, we are preparing General Provisions
gui dance that expands on the guidance provided in this
preanbl e and explains the criteria for how we woul d determ ne
equi val ency with each part 63 CGeneral Provisions requirenent.
We are seeking comments from you about what other kinds of
gui dance woul d be nost hel pful.

VII. How do the revi sed del egati on processes work?

A 863.93 substitution of authorities

In section VI.C. 3. of the preanble, we presented a
detail ed di scussion about the adm nistrative process
requi renents and equi val ency criteria for obtaining
del egati on/ approval under the substitution of authorities
process in 863.93. Because we believe that the approval
criteria included in 863.93 already allow for a "holistic"
review of substituted rules and authorities, we do not
believe that any regulatory changes to these criteria are
necessary. Thus, this proposal has not changed the
equi valency criteria in this option. Because we are not
proposing in this rulenmaking to anmend any aspects of the

approval process or criteria under sections 63.93(a) and (b),

the previous discussion in section VI.C. 3. is still relevant.
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In the follow ng discussion we clarify and request
comment on what types of authorities you may substitute for
section 112 rul es under 863.93, and we explain our rationale
for proposing to anmend rule | anguage that deals with this
t opi c.

Under 863.93 as witten, we can approve one (or nore) of
your rules that is structurally different fromthe Federal
rule for which you wish to substitute your rule(s), or we nmay
approve a rule that is different fromthe Federal rule in
ways that do not qualify for approval under 863.92. 863.93
as witten also allows us to approve certain authorities
(other than rules) that substitute for a section 112 rule
when these differ in formfromthe Federal section 112 rule.
Under the existing rule |anguage in sections 63.93(a)(4)(i)
and (a)(4)(ii), authorities that you may submt for approval
under this section include:

(1) Rules or other requirenents enforceable under S/L
| aw t hat woul d substitute for a section 112 rule; or

(2) Specific title V permt ternms and conditions for
the source or set of sources in the category for which you
are requesting approval when (a) the permt terns would
substitute for standards promnul gated under section 112(h);
(b) we have determ ned that your work practice, design

equi pnent, or operational requirenents are adequate under the



82
provi sions of the Federal standard; and (c) you have an
approved program under sections 63.94.

We have reeval uated these provisions in light of the
ot her changes we are proposing to the del egati on processes
under subpart E and we think that certain changes to these
provi sions may be warranted. First, we are proposing to
delete the provisions of 863.93(a)(4)(ii) (that deal with
specific title V permt terns and conditions that would
substitute for standards pronul gated under section 112(h))
because we believe it is no | onger necessary to have a
provision in 863.93 for approval of alternative section
112(h) requirenments that differ in formfromthe Federal
standard. Specifically,

(1) section 63.94 as anended woul d no | onger require up-
front approval of legally binding S/'L commtnents, so these
comm tments should not be a prerequisite for obtaining
approval under 863.93;

(2) section 63.94 as anended would require the sane
equi val ency test as 863.93 (i.e., you would no |onger be
required to submt permt ternms and conditions in the form of
t he Federal standard and make a |ine-by-1ine equival ency
denonstration), so that 863.94's equivalency criteria should
not be a prerequisite for obtaining approval under 863.93;

(3) section 63.94 as anended would require you to

specify in your up-front approval each source or source
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category (with five or fewer sources in a category) for which
you will submt alternative requirenents for approval in the
future (in general?), but this requirenent is not necessary
for obtaining approval under 863.93; and

(4) under our revised policy for denonstrating
equi valency with WPS, we are no |onger requiring that
alternative WPS be expressed in the sanme formas the Federal
standard. (See the discussion in section XI.E. of this
preanble for a conplete discussion of our rationale.)

Under the proposed rule revisions, 863.93(a)(4) wuld
read as follows: "Authorities submtted for approval under
this section shall include State rules or other requirenents
enforceabl e under State |law that would substitute for a
section 112 rule."

Second, 863.93(a)(4)(i) specifies that you nmay submt
for approval under this section rules or other requirenents
enforceabl e under S/L | aw that woul d substitute for a section
112 rule. W request comments fromyou and other interested
stakehol ders to hel p us understand and clarify what

enforceabl e authorities other than S/L rules may practicably

“This is generally the case, except when you submt your
draft permt terns and conditions at the sane tinme that you
submt your request to use the equivalency by permt process.
Regardl ess of the timng of when you submt your permt terns and
condi tions under revised 863.94, the "up-front approval" step in
this process only covers your denonstration of resources and
authorities under title V/863.91(b) and your identification of
sources that you will cover under this del egati on process.
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be substituted under this option (including authorities that
woul d substitute for section 112(r) requirenents). As a
policy matter, we believe it is appropriate to limt our
review and approval under 863.93 to authorities that are
applied on a source category-w de basis, rather than to
i ndi vi dual sources (except when you only have one source in a
source category).® In our proposed schene of anended
del egation options, 863.93's purpose is to allow us to
approve your alternative rules on a rul e-by-rule basis when
you Wi sh to substitute rules for a relatively limted nunber
of source categories (conpared with the SPA process).
Dependi ng on the coments that we receive, we may del ete
reference to "other requirenents" fromthe description of
authorities that may be approved under this section, change
863.93(a)(4) to read "Authorities submtted for approval
under this section shall include State rules (i.e., rules
that are enforceable under State |law for categories of
sources) that would substitute for a section 112 rule,"” and
change the title of 863.93 to "Approval of a State rule that

substitutes for a section 112 rule.”

5 Also, under 863.93, each approval action covers both the
generic 863.91(b) approval criteria and the substantive
alternative requirenents that you will inplenment and enforce in
lieu of the Federal requirenents for a specified source category.
You cannot obtain approval under 863.93 unless you submt the
enforceabl e conditions for that source category wth your 863.93
subm ttal
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W are also clarifying that we believe you can inpl enment
alternative conpliance and enforcenent strategies, on a rule-
by-rul e basis, wthin the context of the existing regulations
in 863.93. This approach is discussed in section X C
"Usi ng conpliance eval uation studies in equival ency
denonstrations. "

B. 863. 97 State program approval process

To address sonme of your concerns with the existing
substitution options in subpart E, we devel oped the SPA
process which, in this rulemaking, we are proposing to add to
863.97. Although 863.97 nunerically follows 863.94 in which
we address the new EBP process, we have chosen to discuss the
SPA process before the EBP process to enhance the overal
clarity of the next sections of the preanble.

1. Backgr ound

In your comments and suggestions to us, you requested
that we explore ways to approve your alternative requirenents
in a nore expeditious manner. You al so asked us to add nore
flexibility to the program substitution process so you are
not restricted to putting alternative requirenents into
title V permts. This would allow you to address area
sources that are not covered by your title V prograns.
Finally, you asked us to elimnate the requirenents for |ine-
by-1ine equival ency denonstrations and the "form' of the

Federal standard in 863.94 as it is currently structured.
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This would give you nore flexibility in how you can
denonstrate that your requirenents are at | east as stringent
as the Federal requirenents.

The new SPA process addresses these concerns. Conpared
with the existing program approval process in 863.94, the SPA
process provides you with additional flexibility by
elimnating the "form of the standard and nodifying
equi val ency requirenents. Conpared with the existing rule
substitution process in 863.93, it has the potential to
mnimze the time and burden associated with approving your
alternative requirenents, especially in situations where you
have a wel | -devel oped program w th many conpar abl e
requi renents that apply to sources subject to Federal
em ssions standards. The SPA process would allow you to
obt ai n approval up-front, and at one tinme, for generic
alternative requirenents that you wish to apply to nore than
one source category (e.g., S/L general provisions, work
practice standards, or equi pnent standards). The SPA process
al so woul d all ow you to bundl e groups of regulations or
requi renents and submt themat one tinme for nore efficient
processing, or you could submt requirenents arising from
multiple S/L rules to substitute for requirenents in a single
NESHAP or ot her Federal section 112 regul ation. The SPA
process would allow you to substitute your alternative

requi renents for Federal area source requirenments using S/L-



87
enf orceabl e nechani snms ot her than source category-w de rules.
And, finally, the SPA process would allow you to substitute
your alternative requirenents for Federal section 112
requi renents arising fromsection 112(f), the residual risk
program section 112(k), the urban area source program
section 112(nm), the G eat Waters program and ot hers.

2. The proposed State program approval process

The SPA process, which would be codified in new 863. 97,
is intended to provide an additional process option for you
to obtain approval of alternative requirenents. The proposed
SPA process is a two-step process that we believe could
expedi te our approval of your alternative requirenents,
provide you with nore flexibility to submt your alternative
requirenents in the future as the Federal regulations are
promul gated, and provide a nore "holistic" approach for
determ ni ng whether or not an alternative requirenent assures
conpliance wth the Federal standard or other requirenent.
(For a discussion on how we will determ ne equival ency, see
section X))

Under the proposed SPA process, you coul d seek approval
for a programto be inplenmented and enforced in |lieu of
specified existing or future section 112(d), section 112(f),
or section 112(h) em ssions standards. |In addition, you may
seek programmati c approval to substitute your alternative

requi renents for requirenments under sections 112(k), 112(m,
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112(n), and 112(c)(6), but only after we have promnul gated
regul ations inplenmenting those prograns. You may not seek
approval under this process to inplenent and enforce
alternative section 112(r) requirenents (that address section
112' s Ri sk Managenment Program); alternative section 112(r)
requi renents may be submtted under sections 63.92, 63.93,
and 63.95 of subpart E

The proposed SPA process consists of two steps. 1In the
first step, you submt to us, and we approve your up-front
program Up-front approval involves assuring that you have
adequate authorities and resources to inplenent and enforce
your proposed substitute provisions, as well as inform ng us
of which source categories your programcovers. The up-front
program approval consists of mandatory and optional el enents.
The optional elements allow you to custom ze the program
approval to suit your particular needs, and they allow you to
speed the flow of the subsequent steps. The up-front

approval takes place via notice and coment rul emaking in the

Federal Register and, as proposed, it may take a maxi num of
90 or 180 days to conplete, depending on the conplexity of
your submttal. |In the second step, you submt to us, and we
approve your specific alternative requirenents. These
alternative requirenents nmay be submtted in the form of
rules, permts, or requirenments in other enforceable

mechani snms for maj or and/ or area sources but, as in 863. 93,
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t hey must be enforceable as a matter of S/L | aw before you
can submt themfor approval. Also, as in 863.93, in step
two of the SPA process, we approve your alternative
requi renents through notice and conmment rul emaking in the

Federal Register, and this process, as proposed, my take up

to 180 days to conplete. Follow ng conpletion of the SPA
process, your approved alternative requirenents nmust be
i ncorporated correctly into title V permts, where required.
Both steps one and two are critical steps in the SPA
process. In these steps, we approve your authorities to
substitute your alternative requirenents for Federa
requi renents, and your alternative requirenents becone
federally enforceable. (Until we approve your alternative
requi renents, the otherw se applicable Federal requirenents
continue to apply.) It is inportant to note, however, that
steps one and two need not take place separately in tine.
You may submt your program approval elenents and your
alternative requirenents for simultaneous approval, for
section 112 requirenents that are already pronul gated at the
time of your submttal
Al ternatively, you may submt your alternative
requirenents at a future date (or nultiple future dates),
after the up-front approval has been conpleted, for
section 112 requirenents that are not already pronul gated or

for which you do not choose to substitute requirenents at the
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time of your up-front approval. Each tinme you submt your
alternative requirenents at a future date after your up-front
program subm ttal, we would repeat the approval process under
step two. (It is not necessary to repeat the 863.91(b)
denonstration and approval if the basis for your earlier
program approval has not changed.)

Under the SPA process, as for all the subpart E
del egati on/ approval processes, we act on your program by
taki ng public comment on your programsubmttal and
promul gating a rule anmending part 63 to incorporate your
program (This was discussed in the original subpart E
proposal preanble at 58 FR pages 29297-98.) Because we are

required to publish a Federal Register notice to approve your

program we believe it is appropriate to allow for at |east a
90-day period for the up-front approval step for submttals
that do not contain any alternative requirenents, and the
full 180 day-period for the up-front approval step for
submttals that do contain alternative requirenents. These
time periods are consistent with the tine periods allowed or
proposed for conparable review and approval steps for the
ot her substitution options in subpart E.

However, to address your concerns about how long it
takes to receive subpart E approval, we are committed to
processi ng these approvals as expeditiously as possible

(i.e., inless than 90 or 180 days if possible). W are
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particularly interested in receiving comments on whet her an
approval can take place in less than 180 days in situations
where the submttal includes alternative requirenents
(especially when the equival ency conparison is conplex). W
are also interested in your thoughts about whether and how
both steps of the SPA process could be conpleted in a
conbi ned total of 180 days, even when the alternative
requi renents are submtted at a future date after the up-
front program approval has been conpleted. One suggestion is
to delay rul emaki ng on the up-front program approval until
future rul emaki ng takes place for approval of the alternative
requi renents; although up-front rul emaki ng woul d be del ayed,
we could still evaluate your submttal and prepare for the
future rulemaking. (To help you devel op your coments, we
refer you to tinelines describing how steps in the approval
process would play out during the 180-day period. These are
included in the docunent entitled "Interim Enabling Gui dance
for the Inplenentation of 40 CFR part 63, subpart E, " EPA-
453/ R-93- 040, Novenber 1993. This docunment is included in
t he docket.)

In addition, to address your concerns about how long it
takes to receive subpart E approval, we have shortened the
up-front approval period to 90 days when your submttal does
not contain any alternative requirenents. To accommodate the

adm ni strative process steps that are required to take pl ace
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during this period, we shortened the individual tine periods
that are allowed or required for us to publish the proposed

Federal Register notice (from45 to 21 days), for the public

to comment (from 30 to 21 days), for you to respond to the
public comments (from 30 to 14 days), and for us to prepare

and publish the final Federal Register notice (to about

30 days). W request comment on whet her these proposed tine
periods are feasible, adequate, and acceptable for this

pur pose, given that we are trying to bal ance our desire to
expedite the approval process with our interest in allow ng
the public sufficient tinme to conment. We have carried over
this approach to the EBP up-front approval process as well,
and we are al so requesting comments on the application of
this approach in that context.

Based on our experience review ng your alternative
requi renents under the existing subpart E, we strongly
recommend that you take steps under the up-front portion of
the SPA process to streamine the review process for your
alternative requirenents. The foll ow ng discussion on up-
front approval elenments and criteria suggests how your
submttal could contribute toward sinplifying and
streamining the process. Alternatively, we reconmend that
you work with your EPA Regional Ofice in advance of any
formal submttal under the SPA process to get early feedback

on the approvability of your submttal elenments. At its
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di scretion, your Regional Ofice may offer you a prelimnary
assessnment of your submttal, and it can advi se you on how
your submttal may be inproved, so that the formal approva
process proceeds snoothly and expeditiously. Your Regional
Ofice also may be willing to work with you to find nutually
acceptabl e ways to shorten the review process. For exanpl e,
you coul d di scuss what you will include in your equival ency
subm ttal package, the equival ency denponstration criteria you
will follow, and the style and format of your supporting
anal yses and docunentation, so that the Regional Ofice is
likely to consider your step two submttal conplete; or you
coul d discuss ways to speed the admnistrative aspects of the
approval process. Wile we have elimnated the requirenent
to express your alternative requirenents in the formof the
Federal standard, expressing themthis way woul d make the
review and approval of your requirenents go nore easily and
qui ckly.

a. Step one: Up-front approval

i Up-front approval elenents and criteria

The up-front approval step serves several critical
functions under the SPA process. As discussed earlier in
this preanble: (1) it assures that you have net the
del egation criteria in section 112(1)(5) and 863.91(b); (2)
it provides the | egal foundation by which section 112

requi renents may be replaced by your alternative requirenents
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(whet her they arise froman enforceable S/L rule or permt
terms and conditions) such that your requirenents becone the
federally enforceable requirenents in lieu of the applicable
Federal requirenents; and (3) it provides for an orderly way
of identifying which authorities have been del egated to you
inrelation to specific Federal em ssions standards or
requirenents. In addition, the SPA up-front approval gives
you the opportunity to inplenent alternative conpliance and
enforcenent strategies (such as through the conpliance
eval uation study approach discussed in section Xl.C of the
preanble). You also could obtain approval to inplenent and
enforce alternative requirenents that apply generically to
nmore than one category of sources, and you could specify
whi ch enf orceabl e nechani snms you will use to substitute
alternative requirenents for area sources. Qur intent is
t hat our one-tine, up-front review and approval of these
program el ements will streamine the subsequent review of
your (additional) alternative requirenents for section 112
rul es.

As a first step, as in the existing 863.94, you woul d
submt certain elements of your program for up-front
approval. The up-front program submttal under the SPA
process nust include, at a mninum the follow ng two
el enent s:

(1) 863.91(b) denonstration
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The first elenment is a denonstration of how you have
satisfied the criteria in 863.91(b) that address the basic
adequacy of your programto accept del egation to inplenent
and enforce Federal section 112 requirenents. These criteria
ensure that you have adequate authorities and resources to
i npl ement and enforce the substituted provisions, including
the authorities and resources to inplenent your area source
program Title V program approval may be sufficient to
denonstrate that you have satisfied the 863.91(b) criteria
for sources covered by your title V program and

(2) Identification of source categories and/or Federal
section 112 requirenents.

The second element is an identification of the source
categories and/or the Federal section 112 requirenments for
which you will accept del egation and for which you intend to
substitute requirenents at that tinme or in the future.

(Note, however, that you cannot substitute requirenents for a
Federal requirenment until it is pronul gated.)

I n addition, depending on the design and conplexity of
your program and what you want to achi eve by substituting
your program under the SPA process, you may submt for
approval one or nore of the follow ng el enents:

(3) Ceneric programrequirenents.

You nmay obtain approval in this step for generic

alternative requirenents that you intend to apply to one or
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nore source categories, e.g., if you have a different
approach to i nplenenting the startup, shutdown, and
mal function plan required in 863.6(e) of the part 63 Ceneral
Provisions, or if you have a different approach generally
fromthe Federal requirenments for recordkeeping and
reporting, preconstruction review, or any nunber of other
"general provisions." In addition to general provisions,
which are often adm nistrative in nature, you could obtain
generic approval for substantive control regulations (e.g.,
desi gn, equi pnent, or perfornmance standards) that apply to
nmore than one source category and reduce em ssions of HAP

You could do a generic equival ency denonstration for
these requirenents at this early stage in the SPA process.
This early denonstration of equival ency would help to
expedite our review and approval of your subsequent
submttals for pronul gated Federal regulations, and it would
allow the public to cooment on the general applicability of
t hese approaches.

(4) Enforceable nmechanisns for area source
requirenents.

The next elenent is a description of the nechanisn(s),
that is enforceable as a matter of S/L law, that will be used
to make your alternative requirenents for area sources
federally enforceabl e when they are approved during step two.

In addition, you nust include a denonstration that you have
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adequat e resources and authorities to inplenent and enforce
t hese nechanisns (or the requirenents they generate).

Under the SPA process you may use S/ L enforceable
mechani sms, such as S/L operating permts prograns other than
title V prograns, to devel op and submt for approval
alternative requirenents for area sources. A thorough
di scussion of this topic foll ows.

(5 Alternative conpliance and enforcenent strategies.

In addition, if you elect to inplenent protocols that
establish alternative conpliance and enforcenent strategies
(such as perform ng conpliance eval uation studies, which are
di scussed in section XI.C., below, we nust approve your
proposal through rul emaking in the up-front approval step.
Thi s approval nmay require you to suppl ement your previous
863.91(b) denpbnstration if you need additional resources,
authorities, or requirenents to inplenent the alternative
strat egi es.

The advantage of including information fromelenments (3)
or (5) in your up-front submttal is that it would allow
significant aspects of your equival ency denonstration for
specific Federal section 112 requirenents to be addressed and
wor ked out generically and in advance of our and the public's
review of your alternative requirenents during the subsequent
step two phase. Consequently, it can result in a decrease in

the time it would otherwi se take to revi ew and approve your
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regul ations or permts for one or nore source categories. 1In
fact, we believe that the benefits from devel opi ng these up-
front understandings may be significant, and we think this is
one of the mmj or advantages of pursuing the SPA option.

ii. Process for making area source requirenents

federally enforceabl e

One way that the SPA process is nore flexible than the
exi sting program substitution process in subpart E is that
t he SPA process may be inplenented nore readily for area
sources. (The existing program substitution process in
863.94 may be inplenented for area sources, but only if you
wll be permtting those sources under your title V program
We understand that, in the near term nost title V prograns
in the country will not cover the part 63 area sources that
we deferred frompermtting. Nothing in this discussion,
however, is intended to deter you fromusing title V prograns
to permt area sources.) W are proposing that, as part of
the up-front SPA approval process, you may submt a plan to
i npl ement your prograns for area sources, in addition to your
plan for major sources. In this plan you would identify the
| egal |y enforceabl e nmechani sn(s) that you would use to
i npl ement and enforce your area source requirenents. These
| egal | y enforceabl e nmechani sns may be either source category
rules or general permts (or a simlar type of approach) that

are specific to a source category and are issued through a
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non-title V S/IL permtting (or simlar) program |In either
case, in step two we could approve these rules or permts,
that are already enforceable as a matter of S/L law, in the
sane way that we can approve mgjor source rules, that is,
t hrough notice and comment rul emaking in the_Federal
Regi ster. \Wether you regul ate area sources through source
category-w de rules, general permts, or another enforceable
mechani sm these rules becone federally enforceabl e upon
approval of the specific alternative requirenents in step
two. W are requesting conment on types of S/ L enforceable
mechani snms other than rules and permtting prograns that you
may Wi sh to use for this purpose and specific descriptions of
how you woul d use these nechani sns.

We are al so requesting comment on the types of criteria
that an enforceable S/L nmechani sm nust satisfy, if any, to be
acceptable as a source of alternative requirenents that may
be approved under section 112(1). For exanple, we are
requesti ng coment on whether, as a condition of obtaining
approval for area source requirenents submtted through a
non-rul e mechanism the public within a S/L jurisdiction
shoul d have adequate notice and opportunity to submt witten
comment to the S/L during the process of devel oping the
enforceable ternms and conditions that woul d becone the
approved alternative requirenents. Such prograns obviously

must have authority to cover the sources in the source
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category, and individual HAP, if any, for which you are
requesting 863.97 approval, and you nmust have authority and
resources to inplenent and enforce the programs
requi renents. These criteria would be satisfied by the
863. 91(b) conponent of the up-front approval. W would |ike
your comrents on whether we should establish any additional
specific approval criteria for such progranms through these
anmendnents to subpart E.

For the revised regulation, we plan to review and
approve general permts, rules, requirenents, or permt
t enpl ates devel oped under authority of your enforceable
mechani sm for area sources (or your title V authority for
maj or or area sources). W intend that 863.97 substitutions
of requirenents be applied on a source category-w de basis,
rather than to individual sources (except when you only have
one source in a source category). Each general permt or
ot her approved nmechani smwoul d take the place of a source
category rule submtted for approval under this option. As
we explain in section VIII.C., which describes the
equi val ency by permt process, we believe the use of permts
for denonstrating alternative requirenents nust be limted to
be i nplenmented practicably, because of the burden associ ated
with review ng individual permts containing alternative
section 112 requirenents expressed in a formthat is

different fromthat in the underlying standard. O herw se,
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we believe this approach wll overtax your ability to
adm ni ster your prograns and our ability to review your
permts within the specified time limts. This, in turn,
coul d del ay the program approval process and adversely inpact
sources generally.

Therefore, except when you have only one source in a
source category (or possibly in other limted circunstances
descri bed bel ow), you nmust submt for review and approval
general permts, rules, requirenents, or permt tenplates for
either major or area sources. You may submt nore than one
such nechani sm for each source category (or class of sources
in a source category, e.g., hmjor sources) provided the
collection of submttals ensures that all of the otherw se
appl i cabl e Federal section 112 requirenents in the em ssions
standard and all sources for that source category are
addressed. W are taking comrent on this approach.

Your programfor area sources need not apply to sources
subj ect to Federal standards for which you are not taking
del egation under this approval option. These sources would
be subject to Federal standards or your alternative
requi renents established under a different subpart E option.
However, your area source program nust assure conpliance with
all Federal section 112 em ssions standards and requirenents

for which you accept del egati on under the SPA process.
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Furthernore, to reduce the burden associated with
i npl enenting an enforceabl e area source nechani sm under
subpart E, we are clarifying that you may specify as part of
your up-front subpart E program approval that only the permt
terms and conditions that are established to substitute for
Federal section 112 requirenents need to undergo public and
EPA revi ew and becone federally enforceable through step 2 of
t he SPA process. W hope that this mnimzes disruption to
your existing prograns by allowing you to naintain the rest
of your programas is, or as S/L-enforceable only.

b. Step two: Approval of alternative section 112

requirenments

After or during the up-front approval, in step two of
t he SPA process, you would submt to us the alternative
requi renents that you propose to substitute for Federal
section 112 requirenents, and we woul d approve or di sapprove
those requirenents. W would review and (dis)approve your
alternative requirenents for each source category for which
you wi sh to receive delegation to inplenent alternative
requi renents. |If we di sapprove your substitution request,

you woul d proceed to inplenent the Federal rules.® For

6 Under your approved up-front program you would already
have been del egated the authority to inplenent and enforce those
Federal requirenents.
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part 63 NESHAP or ot her Federal requirenments that are already
promul gated at the tinme of your up-front submttal, step two
may be conmbined with step one, or it nmay occur after step
one, depending on the status of your existing rules or
authorities. To be submtted for approval, your alternative
requi renents nmust be enforceable as a matter of S/L |aw, they
may take the form of enforceable regul ations, general permt
terms or conditions, admnistrative orders, board orders, or
other legally enforceable nmechanisns in your jurisdiction.
I f the actual requirenents originate frompolicies instead of
regul ations, they may only be submtted to us if they are
i ncluded in an enforceabl e nechani smsuch as a permt.

Furthernore, the alternative requirenents that you
submt for a particular NESHAP or other Federal requirenent
must apply to the entire source category or subcategory.
Under the SPA process, as under the 863.93 process for
substitution of rules, we will only review and approve
alternative requirenents that do not require a source-
specific evaluation to determ ne their equivalency. This
means that, if you are using a permtting mechanismto nake
your requirenents enforceable for a source category, you
could only submt general permts. (Earlier we asked for
comment on the feasibility and desirability of creating

[imted exceptions to this policy.)
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After we have determ ned whet her your alternative
requi renents are acceptable, the public would have
21 days to comment on your proposed alternative requirenents
and our evaluation of themthrough a notice and comrent

rul emaki ng published in the Federal Register. Then, after

considering the public comments and your responses to them
we woul d act on your submttal by notifying you in witing as
to whether we have approved or di sapproved your request for
substitution. W would also publish our findings in a final

Federal Register notice. Because your alternative

requi renents do not becone federally enforceable or repl ace
t he otherw se applicable Federal section 112 requirenents

until the final Federal Register notice is published, we

strongly recommend that you begin your SPA approval process
under step two in plenty of tinme to receive approval before
the first substantive conpliance date for the otherw se
appl i cabl e Federal requirenents. (By substantive conpliance
date we nean a date by which the source is required to conply
with provisions to install and operate control equipment,
make process changes, or take other physical steps that
reduce em ssions of HAP to the atnosphere.) For sources that
need a long lead tinme to cone into conpliance with your

requi renents or the otherw se applicabl e NESHAP requirenents,
nmore than two years may be needed. We recommend that you

devel op suitable tinelines for inplenenting the SPA process
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steps with your EPA Regional Ofice at the tine of up-front
approval, or as early in the process as possible.

During the course of developing this proposed
rul emaki ng, sonme of you suggested that a 45-day review period
(simlar to the 45-day review period for proposed title V
operating permts) should be adequate for acting on
alternative section 112 requirenents under the SPA process.
However, because of the potential conplexity of equival ency
denonstrations, the application of approved alternatives to
all sources or groups of sources wthin the affected source
category or subcategory within your jurisdiction, and the
need to do a rul emaking to approve your source category-w de
alternative requirenents, we believe that 45 days is not
adequate as the maxi mum al | owabl e revi ew peri od.

I n devel opi ng the SPA process, we explored options under
whi ch we coul d approve your alternative requirenents in step
two without the need for additional Federal rul emaking, but
the Act prohibits that. 42 U S. C. 87697(d). See also,

Admi ni strative Procedures Act, 5 U S.C. 88551, 553. Under

t he APA, Agency actions of general applicability and future
effect designed to inplenent the | aw are consi dered rul es and
must undergo rul emaki ng. Approvals of your source category
or subcategory applicable alternative requirenents, which
will be inplenmented and enforced in |lieu of the Federal

section 112 standards, fall within the above description of a
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“rule.” Consequently, we nust undergo a rul emaking to grant
such an approval .

c. Incorporation of alternative requirenments into
title V permts

Fol | ow ng conpl etion of step two of the SPA process, you
woul d i ncorporate the new federally applicable requirenments
into title V permts for sources that are required to have
such permts. This action is inportant for several reasons
relating to section 112(1) substitutions of requirenents.
First, we and the public have an opportunity to ensure that
t he approved alternative section 112 requirenents are
i npl enmented correctly via the permt issuance process.
Second, the permt is a publicly available repository of the
requi renents that apply to an affected source. W, you, the
af fected source, and the public all have access to the sane
i nformati on about what is required fromthat source.

Al t hough we and the public have an additional
opportunity to review your alternative section 112
requi renents during the permt issuance process, this is not
an opportunity to "second guess" the approval of those
requi renents that took place during the step two review. The
pur pose of the review during the permt issuance process is
to ensure that the terns and conditions of previously
approved alternative requirenments are incorporated properly

into the permt.
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3. Changes to previously approved alternative

requirenents

After we have approved your alternative requirenents
(rules or permt terns), if your alternative requirenents
t hen change in any way that would change the approved section
112 provisions, you nust resubmt your rules or permts to us
for reapproval in order for your new alternative requirenments
to becone federally enforceable in place of the set of
alternative requirenents we previously approved.
Subsequently, if relevant, you nmust open and revi se any
federally enforceable permts (or permt terns) that contain
these alternative section 112 requirenents to bring them up
to date with your revised, approved alternative requirenents.
In other words, you nust repeat step two and revi se your
title V permts whenever your underlying regul ations,
policies, or permts change so that your subpart E-approved
rules and permts to correctly reflect your nost current
requirenents for those affected sources. As a matter of
Federal enforceability, until we approve your revised
alternative requirenents under step two, sources renain
subject to the applicable alternative section 112
requi renents that we approved previously. [If your
alternative requirenents originate from source category

rules, you nmust first submt those rules to us, as in step
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two, to obtain our approval that the changed rul es satisfy
t he equi val ency denonstration criteria.

| f your alternative requirenents originate frompolicies
that result in permt terns and conditions, rather than from
enforceable rules, if you nake any changes to those policies,
or if you inplenent those policies differently from how they
are expressed in the approved permt terns and conditions,
you nust submt the revised permt terns and conditions, as
in step two, to obtain our approval that the changed permt
ternms satisfy the equival ency denonstration criteria.

4. Criteria for denonstrating equi val ency of

alternative requirenents

Under proposed 863.97(d), each individual submttal for
specific alternative requirenments nust:

(1) Identify the specific conditions that sources in
the source category nust conply with under your requirenents,
i ncludi ng which of these are alternative requirenents that
you want to inplenment and enforce in lieu of the otherw se
appl i cabl e Federal requirenents. You nust submt copies of
all S/L rules, regulations, permts, inplenentation plans, or
ot her enforceabl e nechani sns that contain the entire set of
requi renents for which you are seeking approval, including
any alternative requirenents, or if these docunents are

readily available to us and the public, you may cite the
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rel evant portions of the docunents or indicate where they are
avai |l abl e;

(2) Identify how these conditions are the sane as or
different fromthe rel evant Federal requirenents through a
si de-by-si de conparison of your requirenents and ours. Your
subm ttal nust contain sufficient detail for us to be able to
make a determ nation of equival ency between your alternative
requi renents and the Federal requirenents;

(3) Provide detailed information that supports and
justifies why you believe that your alternative requirenents,
taken as a whole, are no less stringent than the otherw se
appl i cabl e Federal requirenents, that is, how they neet the
equi valency criteria specified in 863.93(b). For exanpl e,

t hi s equi val ency denonstrati on nmust denonstrate how your

requi renents will achi eve equival ent or greater em ssions
reductions conpared to the Federal requirenments for each

af fected source.

We woul d then evaluate the specific alternative
requi renments by using the equivalency "test" contained in
863.93(b). Section XlI. of the preanble contains a conplete
di scussi on on how we woul d conduct an equi val ency eval uati on
under the criteria of 863.93(b) to ensure that the
alternative requirenents are no | ess stringent, taken as a

whol e, than the otherw se applicabl e Federal requirenents.
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(I'n the future, we may supplenent this discussion with

addi ti onal gui dance.)

C. 863. 94 equivalency by permt approval process
1. Overvi ew and purpose of an equival ency by permt
process

Because of issues you raised about the current program
substitution process in 863.94, we are proposing to revise
863.94 to create an equival ency by permt (EBP) approval
process which does not include a requirenent for you to
submt your alternative requirements in the formof the
Federal standard. The proposed EBP process would all ow you
to substitute, for a limted nunber of sources, alternative
requi renents and authorities that take the formof permt
terms and conditions instead of source category regul ations.
Under this three-step process, you could seek approval to
i npl enent alternative section 112(d), section 112(h), or
section 112(f) requirenents that would be enforced in |lieu of
part 63 em ssions standards by submtting permt terns and
conditions that satisfy subpart E s equival ency denonstration
criteria. Once approved, these permt terns and conditions
woul d be included in a title V permt, through the
appropriate title V permt issuance process, to replace the
ot herwi se applicable Federal requirenents. This process
satisfies your request for a means of obtaining del egation

for a few sources without having to go through rul emaki ng at
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the S/IL level to establish source category-specific
regulations. It also allows you to substitute alternative
requi renents on a source-specific basis for area sources when
t hose sources are permtted under title V.

The proposed EBP process acconplishes simlar objectives
to those that the current 863.94 is intended to acconplish;
however, the EBP process provides flexibility beyond that now
in 863.94 by allowng a "holistic" approach for determ ning
equi val ency between your alternative requirenents and the
Federal em ssions standards. The proposed EBP process
differs fromthe current process in 863.94 in that it does
not require you to present your permt ternms and conditions
in the formof the Federal standard in order to denonstrate
equi val ency (although doing so nay greatly reduce the tinme it
takes to approve your alternative requirenents). Rather, it
relies on the sane equival ency denonstration "test"” that is
currently in 863.93(b) for rule substitutions and that we are
proposing for the 863.97 SPA process.

To bal ance this additional flexibility, we are proposing
to add a process step (i.e., step two, in which we review
your draft permt terns and conditions before they are
i ncluded in proposed permts) and |imt the scope of
applicability of the EBP process (i.e., allow the EBP
approach for 5 or fewer sources in a source category that is

affected by a NESHAP for which you want to substitute
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alternative requirenents). These "checks and bal ances" woul d
ensure that the results of EBP inplenentation are conparabl e
to the results that would be achi eved through the other
subpart E processes in ternms of the types of alternative
requi renents that could be approved, the opportunities for
public and EPA review of alternative requirenments, and the
overall burden that woul d be associated with inplenenting
t his approach (for you, for us, and for regul ated sources).
In addition, the checks and bal ances woul d provi de assurance
that the proper em ssion reductions are achieved. These
concepts are explained further in the renmainder of this
section of the preanble.

Essentially, the EBP process is appropriate when a
source-specific analysis is necessary to determ ne the effect
of the alternative requirenents. |In general, it is
appropriate when you do not already have S/L standards that
apply to source categories regulated by part 63 em ssions
standards. For exanple, EBP could be appropriate for SIP-
approved rules that regulate HAP indirectly. Alternative
requi renents may al so arise from heal t h-based or technol ogy-
based rul es that generate source-specific requirenents based
on a source's operations, |ocation, construction or
nodi fication activities, etc. Because each of these
situations requires a source-specific analysis, general

permts would not be appropriate under the EBP process.
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The EBP process is simlar to (but not the same as) the
title V permt streanlining process we devel oped for
m ni m zi ng duplication anong nmul tiple applicable requirenents
that apply to the sanme em ssions point at a source. (For
gui dance on permt streamining, see our March 5, 1996 policy
gui dance docunent entitled "Wiite Paper Nunmber 2 for I|nproved
| mpl enmentation of the Title V Operating Permts Program™
comonly called Wite Paper 2, which can be found on our
website at http://ww. epa. gov/ttn/oarpg/t5wp. htm .) Through
title V permt streanlining, a source nay elect to
consolidate nultiple applicable requirenents into a single
set of applicable requirenents that assure conpliance with
each of the "subsuned"” requirenents to the sane extent as
woul d be achi eved by having the source conply with each
requi renent independently. Through the EBP process, you (as
the permtting authority) nmay have Federal section 112
requi renents replaced with your approved alternative
requirenents that are no |l ess stringent than the section 112
requi renents that they replace. Sources subject to the title
V operating permts prograns nmust continue to neet the
requi renents of that programin addition to the requirenments
of subpart E.

The EBP process differs fromthe rule substitution and

the SPA processes in that three steps are required under EBP
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to obtain our approval for your alternative requirenents.
While all of the substitution options require Federal
rul emaki ng action to approve your programelenents (i.e., the
863.91(b) criteria and any ot her up-front approval el enents)
and a step where we review and (dis)approve your alternative
requi renents, the EBP process also requires a final step
where we review and (di s)approve how those alternative
requi renents are incorporated into title V permt terns and
conditions. In the other substitution options, your
alternative requirenents are approved by rul emaki ng and
becone federally enforceable after the second step. |In the
EBP process, after approval of the S/L alternative
requi renents, you nust incorporate the approved permt terns
and conditions into Title V permts.

The EBP and SPA processes also differ in that the scope
of applicability for EBP is narrower than the scope for SPA
Under the SPA process you submt and we approve alternative
requi renents that apply to entire source categories; this
approach may i npact nunerous sources in nmany source
categories. In contrast, under the EBP process, you submt
and we approve alternative requirenents that apply to a snal
nunber of individual sources in a category. These sources
may or may not conprise all the sources in that category in
your jurisdiction. (If they do not conprise all your sources

in that category, you nmust accept del egation for the
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remai nder of your sources in the category under a different
subpart E del egation process.)

2. Steps in the proposed equival ency by pernit process

a. Step one: Up-front approval

As a first step you would submt certain el enments of
your program for up-front approval (as in the existing 863.94
and the proposed SPA processes). The purpose of the up-front
submttal is for you to denonstrate that you have satisfied
the basic 863.91(b) criteria for obtaining del egation,
denonstrate that you have an approved title V permt program
to i nplenent the EBP approach, and identify the sources in
the source categories for which you wish to use the EBP
approach. (You may identify sources for which part 63
em ssions standards will be established in the future.)

I n discussing the formthat an EBP process coul d take,

sone of you have suggested that an up-front approval would be
redundant when you al ready have an approved title V program
We disagree, at least in part. As we already discussed for
t he SPA process, the State-specific up-front approval for an
EBP program serves critical functions under section 112(1)
i ncludi ng ensuring that you neet the 863.91(b) criteria for
del egation, providing a |l egal foundation for you to repl ace
t he ot herw se applicable Federal NESHAP requirenments in your
permts with your alternative, federally enforceable

requi renents, and delineating the specific sources and
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Federal em ssions standards for which you have accepted
del egation. Also, as in the SPA process, the up-front
approval step allows us to verify that you have adequate
resources and authorities to inplenent your alternative
section 112 requirenents through your approved inplenentation
mechani sm which in this case is your title V permt program
As we have nentioned previously, title V program approval
generally is sufficient to denonstrate that you have
satisfied the 863.91(b) criteria for the sources covered by
your title V program but it is not sufficient to satisfy the
ot her purposes of the up-front approval.

Section 63.94(b) of the proposed rule, which contains
the criteria for up-front approval, differ fromthe approval
criteria currently in 863.94(b) in that they no |onger
require you to nmake legally binding commtnents to express
your title V permt ternms and conditions in the formof the
Federal standard, in addition they no | onger can be construed
to require you to denonstrate equivalency in a |line-by-Iline
manner. The new second step in the EBP process, where we
revi ew and approve your alternative requirenents, replaces
the up-front commtnents. In this step we have the
opportunity to evaluate your alternative permt terns and
conditions the same way we woul d eval uate your alternative

rules under the rule substitution or SPA processes, so the
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up-front, legally binding conmtnents are no | onger necessary
to inplenment this option.

We are proposing that you submt for approval under the
EBP process an up-front package that, in addition to
including a witten request to use the EBP process:

(1) Identifies the existing or future Federal NESHAP
standards to be repl aced,;

(2) Specifies the specific sources to be covered for
each NESHAP standard (not to exceed five sources per source
category) as well as the process you will use to accept
del egation for the other sources in the source category in
your jurisdiction; and

(3) Denonstrates that you have an EPA-approved title V
program for the sources for which you wish to use the EBP
pr ocess.

Because the up-front EBP submttal elenents do not
contain alternative requirenents, we are proposing that we
coul d take a maxi mum of 90 days to review (follow ng a
determ nation that the submttal is conplete) and
(di s)approve the programyou submtted up-front, including
the opportunity during this period for public comrent during
t he rul emaki ng on your submttal. Through a proposed

rul emaki ng notice in the Federal Register, we would inform

the public of and request coments on your desire to use the

EBP process for the source categories and sources that you
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have identified. This notice would also informthe public
that they may provide comrents on specific equival ent
alternative requirenents during the conment period for
i ndividual draft permts. Assunmng the public comments are
favorable, as for all the subpart E processes, we woul d
promul gate a rule anending part 63 to incorporate your
program CQur proposed tineline for the 90 days is the sane
as for the sinple up-front approval process in SPA

| f you submt alternative requirenents (in the form of
permt terns and conditions) at the sane tine you submt your
up-front program we could evaluate them on approxi mately the
same 90-day tineline we use to approve your up-front program
(though they do not have to undergo rul emaking), but we could
not approve your alternative requirenents until your up-front
approval becones effective (at the tinme of publication in the

Federal Register). After your up-front approval has been

conpleted, if you wish to inplenent the EBP process for

i ndi vi dual sources or sources in source categories that are
not already identified as part of your approved EBP program
you woul d need to repeat the up-front approval process to add
t hose sources to your program As part of your resubmtta
for program approval, you would not have to repeat the
portions of the denonstration that pertain to the 863.91(b)
program approval criteria, provided that your forner

denonstration is still adequate to show that you have the
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resources, authorities, and other program el enents necessary
to inplenent the EBP program for the additional sources.
Finally, nothing precludes you from obtaining up-front
approval sinultaneously under nore than one subpart E
substitution process, e.g., SPA and EBP. W are eager to
work with you to streamline the adm nistrative aspects of
obt ai ni ng subpart E approval to the maxi num degree possible
within the framework of these regul ations.

| f we di sapprove your program approval request, the
Federal em ssions standards or requirenents remain the
applicable requirenents for those sources. You would proceed
to inplenent the Federal rules for those sources that are
covered by your title V program

b. Step two: Approval of alternative NESHAP
requirenents

After we approve your programyou may proceed to
i npl emrent step two, the devel opnent and submttal of the
draft permt terns and the equival ency denonstrations
thenmsel ves. In step two of the EBP process, we would review
and approve your alternative requirenents for each source for
whi ch you have recei ved del egati on under the EBP process.
For Federal standards that are already pronul gated at the
time of your up-front submttal, step two may take pl ace
concurrently with step one, or it may occur after step one.

The purpose of step two is for us to evaluate and approve the
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actual draft permt terns and conditions that you are
proposing to include in permts for these sources to repl ace
the ot herwi se applicabl e Federal NESHAP requirenents.

In step two of the EBP process, you would submt to us
the specific draft permt ternms and conditions that you
propose to substitute for Federal section 112 requirenents,
and we woul d approve or disapprove those terns and
conditions. |If practical, we prefer that you submt just the
terms and conditions that would substitute for the Federal
section 112 requirenents, thereby omtting any State-only
requirenents, and that this submttal take place well before
you prepare the conplete draft permts for the affected
sources, so that the ternms you include in the conplete draft
permts reflect the comments you receive fromus on your
alternative section 112 requirenments. However, in sone
situations it may be appropriate for you to submt conplete
draft permts at this step, and it may speed the overal
permt issuance process when tine is of the essence. Your
subm ttal nust include the conplete set of draft permt terns
and conditions that substitute for the Federal NESHAP, an
identification of which terns contain alternative
requi renents, and your supporting docunentation for your
equi val ency denonstration. Additional information on the
criteria you nmay use to denonstrate equival ency for

alternative requirenents is |located in section VII.C 4. of
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this preanble. After considering your submttal, we woul d
notify you in witing (which may be done electronically) as
to whether we have approved or di sapproved your alternative
requi renents. We may approve your submttal on the condition
that you make certain changes to the permt terns and
conditions that we identify.

We are proposing that we could take up to 90 days after
receiving a conplete submttal to review and either approve
or di sapprove your permt terns and conditions. W are
proposing that this review period take no nore than 90 days
because we are not required to do a rul emaki ng foll owm ng our
eval uation. However, we think 90 days is an appropriate
anount of tine to review your alternative requirenments
because this step is essentially the sanme as our review of
your rules or issued permts under the rule substitution or
SPA processes. Each individual permt under the EBP process
is like a substituted rule. W are seeking comments on
whet her nore or less time should be allowed for this approval
step. Regardless, in any particular situation, we may not
need to take the maxi mum anmount of time allocated for our
revi ew when you provide conplete, well-docunented information
and denonstrations in your submttal. For exanple, we may
require less time to review and approve your alternative
requi renents when you submt your permt ternms and conditions

in the formof the Federal standard and/or your requirenents
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are no less stringent than the Federal NESHAP requirenents on
their face.

Furthernore, we believe it is appropriate to require an
EPA review period for your alternative requirenents that
t akes pl ace separately fromand in advance of our opportunity
under title V to review your proposed permts, and we believe
this review period nmust be |ong enough to all ow us adequate
time to conplete our evaluation. The 90-day period we are
proposi ng for the EBP process is consistent with the anount
of time we would have under the other subpart E substitution
options to evaluate your alternative rules or permt terns
(not including the tinme needed to do rul emaking), and we
think that up to 90 days will be needed to conpl ete our
eval uation of your alternative requirenents, which would be
conparable to a rule substitution evaluation for each permt.
Therefore, we think the 45-day review period provided for
under title Vis not adequate for this purpose. In addition,
we are not required under title V to review your proposed
permt before it can be issued, but under subpart E we nust
have an affirmative opportunity to approve or di sapprove your
alternative requirenents for themto replace the otherw se
appl i cabl e Federal requirenents. The second step of the EBP
process satisfies the need under section 112(1) for a
mandatory requirenent that we review and approve your

alternative requirenents.
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After review ng our coments on your draft permt terns
and conditions, you woul d nake adjustnents as necessary and
devel op a conplete draft permt for public review and comrent
under the title V regulations. Under these revisions to
subpart E, in your notice of draft permt availability to the
public, you must identify where the alternative requirenents
appear and specifically solicit comments on those
requirenents. In notifying the public, you nust follow the
public notification procedures of your approved title V
program The draft permt ternms and conditions nust al so be
acconpani ed by conprehensi ve supporting docunentation that
denonstrates how they satisfy the criteria for equival ency.
We are calling this supporting docunentation the "equival ency
denonstration,” and it nust conformto the guidance for
denonstrating equi val ency that we have provided in section
Xl. of this preanble. Under title V, you are required to
provi de an opportunity for a public hearing on the draft
permt as well as a comment period of at |east 21 days.

When we approve your programis alternative requirenents,
those requirenents may replace the correspondi ng Feder al
requi renents and becone the federally enforceable
requi renents applicable to the affected sources. Your
alternative requirenents woul d becone federally enforceable
at the tinme of permt issuance. |f we disapprove your

alternative requirenents, you would proceed to inplenent the
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Federal rules for sources covered by your title V program
To gain approval to inplenment the EBP process for a subset of
sources in a category in your jurisdiction, you nmust accept
del egation for the remai nder of the sources in the category
t hrough anot her subpart E process, such as straight
del egation. Your alternative requirenents nay not becone
federally enforceable when the permt issues unless and until
we approve themduring step two. W have added rul e | anguage
to this effect to prevent alternative requirenments from
i nadvertently becom ng federally enforceable if, for sone
reason, you include themin your proposed permts wthout our
explicit approval and if, for sone reason, we fail to object
to those permts.

C. Step three: Incorporation into title V permts

After we have approved your draft permt terns and
condi tions as equival ent, you would incorporate theminto
proposed title V permts using the appropriate permt
nmodi fication process. As required under title V, you would
send the proposed permts to us for our review and approval
and we woul d have up to 45 days to object to the proposed
permt. In accordance with title V, if we object in witing
to the issuance of the proposed permt, you would be unable
to issue the permt. However, if we have approved your
alternative requirenents in step two, and if we do not object

to the proposed permt, when the permt is issued your
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alternative requirenents woul d becone the federally
applicable requirenents in lieu of the Federal NESHAP
standard(s). Under EBP, conpliance with the set of 863.94
alternative requirenents would be considered conpliance with
all of the applicable NESHAP requirenents that are repl aced
by that set of alternative requirenents.

This step is critical for several reasons. First, under
the EBP process, the permt issuance process is the |egal
mechani sm (that replaces notice and conmment rul emaki ng) for
maki ng your alternative requirenents federally enforceable in
lieu of the otherw se applicable Federal section 112
requi renents. Second, we and the public have an opportunity
to ensure that the approved alternative section 112
requirenents are inplemented correctly via the permt
i ssuance process. To enhance this opportunity, the notice of
permt availability and the permt nust flag that the permt
contains alternative section 112 requirenents, and the
approved equi val ency denonstration for that set of
requi renents nust be attached to each draft, proposed, and
final permt. Third, the permt is the publicly available
repository that contains the alternative section 112
requi renents that apply to an affected source. Qur |etter of
approval to you in step two may not necessarily be readily
accessible to the public and, although it contains approved

alternative requirenents, it does not contain the applicable
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requirenents for that source, as defined in title V. Through
the permt docunent, we, you, the affected source, and the
public all have access to the sanme infornmation about what is
required fromthat source.

Al t hough we have an additional opportunity to review
your alternative section 112 requirenents during the permt
i ssuance process, this should not be viewed as an opportunity
to "second guess" the approval of those requirenents that
t ook place during the step two review. The purpose of our
45-day review with regard to the alternative section 112
requirenents is to ensure that the previously approved permt
terms and conditions are incorporated properly into the
permt.

3. Program approval criteria

Because of the time necessary for us to reviewtitle V
permts containing alternative NESHAP requi renments expressed
inaformthat is different fromthat in the underlying
Federal standard, we believe this process should be applied
in a given jurisdiction only to relatively few sources. W
beli eve that w despread use of the EBP process coul d hanper
your ability to adm nister your title V operating permts
progranms, and it could overtax our resources for review ng
permts. This, in turn, could delay permt issuance for
sources generally. Because of our concern about the

potential burden associated with this process, we are
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proposing to limt the nunber of sources that could use EBP
We are proposing that you may participate in the EBP process
for five or fewer sources in your jurisdiction that are
subject to a pronul gated Federal NESHAP. For five or fewer
sources within a source category, we should be able to review
each individual equival ency denonstration within the proposed
timeframe. As we nentioned previously, if you have nore than
five sources subject to a NESHAP for which you want to
substitute alternative requirenents, you should use a process
ot her than EBP

We recogni ze that our selection of five or fewer sources
in a category is a subjective decision based on our
assessnment of the burden that will be associated with
preparing and review ng individual permts wth equival ency
denonstrations (which could be conparable to five rule
substitutions). Therefore, we are seeking comment on our
proposal to include in 863.94 a defined nmaxi mum nunber of
sources in a category for which you could use the EBP
process. W are also seeking comrent on whether a nunber
ot her than five would be acceptable; whether there should be
a defined maxi mum nunber of sources in all categories taken
toget her for which you could use the EBP process; or whether
t he maxi mum nunber for each category and/or the total nunber
of sources for all categories should be a matter that is

negoti ated between you and the Regional Ofice during the up-
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front approval. W would appreciate detailed justification
for any responses that you provide to these questions.

In addition to having approved permt prograns and a
[imted nunmber of sources in a NESHAP-affected source
category, two additional conditions need to be satisfied in
order for you to submt equivalent alternative requirenents
in step two. First, a Federal NESHAP standard nust have been
pronmul gated. Equival ent alternatives cannot be devel oped
wi t hout having a basis for conparison. (This is true for al
the substitution options.) Second, your equival ent
alternative requirenents nust be specific to the sources to
which they will apply. In general, the EBP process is
desi gned to address situations where you lack a rule or
conbi nation of rules the effect of which would be conparabl e
to the NESHAP for which they would substitute. Should you
have other rules or a conmbination of rules the effect of
whi ch woul d be conparable to the Federal NESHAP, you shoul d
investigate the use of alternative subpart E processes such
as rule substitution or SPA, or permt streamining as
described in White Paper 2. Exanples of S/L requirenents
that are suitable as the basis for developing permt terns
and conditions under the EBP process are source-specific SIP
requi renents and anbi ent concentration limts derived from

heal t h-based rul es.
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In order to ensure that permts are issued in tinme to
avoi d potential dual regulation on NESHAP-affected sources,
we strongly recomrend that you give us your step two
submttal at least 1-1/2 to 2 years in advance of the first
substantive conpliance date for a NESHAP. (By substantive
conpliance date we nean a date by which the source is
required to conply with provisions to install and operate
control equi pnent, neke process changes, or take other
physi cal steps that reduce em ssions of HAP to the
at nosphere.) W think that 1-1/2 to 2 years is an
appropriate anount of tinme to inplenent steps two and three
of the EBP process for a typical title V permt issuance
process. During the first 3 nonths we woul d approve or
di sapprove your alternative requirenents. During the
remai nder of the tinme you would issue the title V permt and
sources woul d take steps as necessary to conply with the new
applicable requirenents. For sources affected by sinple
NESHAP st andards (or with very sinple permts), and for
submttal of alternative requirenents that are not
significantly different fromthe NESHAP requirenents, a
timeframe shorter than 2 years nmay be adequate. For sources
that need a long lead tine to cone into conpliance with your
requi renents or the otherw se applicabl e NESHAP requirenents,
nmore than 2 years nmay be needed. W recomend that you

devel op suitable tinelines for inplenenting the EBP process
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steps with your EPA Regional Ofice at the tine of up-front
approval, or as early in the process as possible. Before
final permts are issued under the EBP option, sources are
subject to all applicable Federal NESHAP requirenents.

4. Criteria for denonstrating equival ency for

alternative requirenents

Each submttal of permt ternms and conditions for a
source nust:

(1) Identify the specific, practicably enforceable
conditions wth which the source nust conply;

(2) Identify how these conditions are the sane as or
different fromthe rel evant Federal requirenents through a
si de-by-si de conparison of your requirenents and ours;

(3) Provide detailed information that supports and
justifies your belief that your alternative requirenents neet
t he equivalency "test" in 863.93(b). Your submttal nust
contain sufficient detail to allow us to make a determ nation
of equi val ency between your requirenents and ours.

We woul d then evaluate the specific alternative
requi renents (i.e., permt terns and conditions) using the
equi val ency evaluation criteria in 863.93(b) and di scussed in
section Xl. of this preanble and any gui dance we develop to
suppl enent the preanble. W believe that the conpliance
eval uati on study approach to denonstrating equival ency for

al ternative conpliance and enforcenent neasures described in
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section X.C. is not appropriate for the EBP process, but we
are taking comment on whether this approach could be

i npl emented effectively under this process.

5. Changes to previously approved alternative

requirenents

After we have approved your alternative requirenents
(permt ternms and conditions) in step two, if your
alternative requirenents change in any way that woul d change
t he approved section 112 provisions, you nust resubmt your
permt terms to us for reapproval in order for your new
alternative requirenents to becone federally enforceable in
pl ace of the set of alternative requirenments we previously
approved. Subsequently, you nust open and revise the title V
permts that contain these alternative section 112
requi renents using the appropriate permt nodification
process to bring themup to date with your revised, approved
alternative requirenents. |In other words, you nust repeat
step two and revise your title V permts whenever your
underlying regul ations, policies, or permts change so that
your subpart E-approved permt ternms correctly reflect your
nost current requirenents for those affected sources. As a
matter of Federal enforceability, until we approve your

revised alternative requirenents under step two, sources
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remain subject to the applicable alternative section 112
requi renents that we approved previously. |f your
alternative requirenents originate frompolicies that result
in permt ternms and conditions, rather than from enforceabl e
rules, if you make any changes to those policies, or if you
i npl ement those policies differently fromhow they are
expressed in the approved permt terns and conditions, you
must submt the revised permt terns and conditions, as in
step two, to obtain our approval that the changed permt
ternms satisfy the equival ency denonstration criteria.

6. How equi val ency by permt conpares with title V

pernmt streanlining

Under the proposed EBP process, you would be able to use
your title V permtting process to adjust and repl ace one or
nor e applicabl e Federal NESHAP standards wi th your equival ent
alternative requirenents. This allows you, as the permtting
authority, to substitute your alternative requirenments for
simlar part 63 NESHAP requirenents and nake your alternative
requi renents federally enforceable. Substitution of
requi renments under EBP is simlar, but not identical to
"stream i ning" under \Wite Paper 2, however, as the follow ng
di scussi on nmakes cl ear.

VWiile the process in Wite Paper 2 allows permtting
authorities as well as sources to initiate streamining,

streanl i ni ng under White Paper 2 can only be inplenmented when
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the permt applicant consents to its use (see Wite Paper 2,
page 2). Under the EBP process, you would be allowed to
initiate the substitution process, for exanple, by
identifying in the permt application the individual NESHAP
standards for which you want to substitute your alternative
requi renents, and you could do so without a source's consent.
(You could not replace Federal requirenments with your
alternative requirenents, however, until we approve your
alternative requirenents in witing during step two of the
EBP process.)

The purpose of streamlining under White Paper 2 is to
synt hesi ze the conditions of nultiple applicable requirenents
into a single new permt term(or set of terns) that wll
assure conpliance with all of the requirenments. Under Wite
Paper 2, the applicable requirements that are not selected as
the set of streamined requirenents remain in effect.
Streanml i ni ng subsunmes, rather than replaces, the
nonstream i ned requirenents. This nmeans that a source
subject to enforcenent action for violation of a streamined
applicable requirenent could potentially also be subject to
enforcenment action for violation of one or nore subsuned
appl i cabl e requi renents.

Under the EBP process, however, your equival ent
alternative set of applicable requirenents replaces the

NESHAP requi rements. This nmeans that once the equival ent
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alternative requirenents are included in an approved
federally enforceabl e operating permt, the replaced NESHAP
requi renents are no |onger relevant for conpliance and
enf or cement pur poses.

In order to denonstrate the adequacy of proposed
strean i ned requirenents under Wiite Paper 2, a source mnust
denonstrate that the nost stringent of nultiple applicable
emssions limtations for a specific regulated air poll utant
(or class of pollutants) on a particular em ssions unit (or
collection of units) has been selected. The MRR requirenents
associated wth the nost stringent emssions |limtation are
presunmed appropriate for use with that streamined em ssions
[imt, unless reliance on that MRR would dimnish the ability
to assure conpliance with the stream ined requirenents.

Under EBP, you nust denonstrate that your alternative
emssions limtation is as at |east as stringent as the

ot herwi se applicable Federal emssions limtation for a
specific HAP (or class of HAP) for a particular affected
source. Your alternative MRR requirenents may be approved if
they neet the "holistic" equivalency test for subpart E
equi val ency determ nati ons.

Under Waite Paper 2, there is no limt on how many and
whi ch applicable requirenents can be stream ined. Under
VWi te Paper 2, streamlining is not limted to the

requi renents arising fromany particular program al
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applicable requirenents are eligible for streamining. In
contrast, under subpart E s EBP process, replacenent is
limted only to Federal NESHAP standards by equi val ent
alternative requirenents -- only the Federal NESHAP st andards
are replaced, not subsuned, by the equivalent alternative
requi renents established through the EBP process. Note that
after getting approval for equivalent alternative
requi renments for section 112(1) purposes, nothing prevents
further stream ining of these requirenents with other
appl i cabl e requirenents under the process and criteria
provided in Wiite Paper 2. However, when you seek to replace
a Federal section 112 standard during the title V permt
I ssuance process under 863.94, streamining nust take place
by nmeeting both the criteria of 863.94 and, except where
contradictory, the criteria of Wiite Paper 2 (see Wite Paper
2, page 18).

Under White Paper 2, applicable requirenents that are
not selected as the nost stringent, i.e. those that are
"unused," during the streanlining process nust be nentioned
in the source's title V operating permt under the permt
shield section, if your programoffers a shield, or in the
statenment of basis section. This approach ensures that al
applicable requirenents are accounted for in a single
docunent, including those subsunmed by streanmining, and that

the public and enforcenent agencies are able to assess
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conpliance wth subsuned requirenents quickly. W are not
requiring a simlar approach for the EBP process. Rather, we
believe it would be adequate if the equival ency denonstration
sinply acconpani es draft and final permts. |If the
alternative requirenents correctly replace the Federal NESHAP
requirenents in the permt, there would be no need to assess
conpliance with the repl aced standards.

VI, How do the revi sed del egati on processes conpare?

This section discusses simlarities and differences
anong the rule substitution process, the SPA process, and the
EBP process as we are proposing themin this rulemaking. The
di scussi on conpares these options in terns of what they
require, which steps are nost critical, and where and how
they provide flexibility for you to obtain approval.
Differences exi st anong the three processes in terns of the
section 112 prograns or sources that they cover, the
requi renents for up-front program approval, and the
requi renents and procedures for approval of your alternative
requi renments (including what formyour alternative
requi renents nust take before you can submt themto us).

The three processes are simlar in terns of the "test" that
you nust neet to denonstrate the equival ency of alternative
requirenents and in terns of when we and the public have an

opportunity to coment on your submttal. Al of these
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factors may affect your selection of delegation options under
subpart E

A. What section 112 programs or sources are covered by each

process?

You nmay use the rule substitution and EBP processes to
substitute your alternative requirenents for Federal rules
and requirenments established under sections 112(d), 112(f),
and 112(h). (863.93 may al so be used to substitute your
alternative requirenents for Federal section 112(r)
requi renents.) W are also proposing that the SPA process
cover additional Federal requirenents established under other
section 112 provisions, but only after we have pronul gated
regul ations inplenmenting those prograns. You may not seek
approval under the SPA process to inplenent and enforce
alternative section 112(r) requirenents that address
section 112's Ri sk Managenent Plan (RW).

You may use the rule substitution and SPA processes to
substitute your alternative requirenents for any nunber of
Federal requirenents that apply to an unlimted nunber of
sources in a source category. You may use the EBP process to
substitute your alternative requirenments for five or fewer
sources in a source category regulated by a NESHAP. W are
seeki ng comment on whether the total nunber of sources for
all source categories should be limted. (Currently, as we

are proposing to anmend 863.94, we are not proposing to limt
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on the nunber of source categories for which you could use
t he EBP process. )

B. VWhat is required for up-front approval ?

All three processes require an up-front approval to
ensure, at a mninum that you have satisfied the 863.91(b)
program approval criteria. The up-front approval takes the
form of an EPA rul emaki ng, through notice and coment in the

Federal Register. It can take 90 to 180 days for us to

conplete this process fromthe date that we receive a
conpl ete request for approval, depending on whether we are
approving alternative requirenents at the sane tine.

The rul e substitution process requires the least in
terms of an up-front approval, the EBP process requires
sonewhat nore, and the SPA process may require even nore
(dependi ng on the nature of your program. |In addition to
the 863.91(b) criteria (which, in general, nmay be satisfied
for title V sources by denonstrating title V program
approval ) :

(1) For the SPA and EBP processes you obtain up-front
approval for current and future Federal standards or
requi renents for which you intend to substitute alternative
requirenents. In your up-front submttal (in step one) you
woul d identify the Federal requirenents and the source
categories they regulate. (For EBP you would need to

identify individual sources.)
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Because the rule substitution process coll apses the up-
front approval and the approval of alternative NESHAP
requirenents into the same step, the identification of
particul ar NESHAP for which you will be substituting
requi renents takes place at the tine the rule substitution
request is approved during that step. It is not possible
under the rule substitution process to obtain advance
approval to substitute requirenents for NESHAP that are not
yet promnul gated; however, it is possible to obtain future
approval for additional alternative NESHAP requirenments
w t hout having to repeat the 863.91(b) program approval
criteria denonstration.

(2) For the SPA process you obtain up-front approval to
i npl emrent area source requirenments using an enforceabl e area
source nechani sm such as a general permt issued under a S/L-
enforceable permtting program Under both SPA and the rule
substitution process, you may obtain del egation to inplenent
alternative area source requirenents through approved
alternative requirenents that cover categories of area
sour ces.

(3) For the SPA process, which covers prograns of broad
applicability under section 112, you may obtain up-front
approval for generically applicable alternative requirenents

such as "general provisions" or equipnent |eak standards.
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Cenerically applicable requirenents apply to nore than one
source category for which you will be obtaining del egation.

(4) For the SPA process you nust obtain up-front
approval to inplenent a protocol that establishes an
alternative conpliance strategy in place of MRR requirenents
for one or nore part 63 em ssions standards, i.e., the
conpliance eval uati on study approach outlined later in the
preanble in section X.C. The proposed up-front approval
criteria for the EBP process (see revised 863.94(b)) are
sinpler and nore streanlined than the existing approval
criteria in 863.94(b) and the proposed new approval criteria
for SPA in 863.97(b).

In the sane vein, the proposed up-front approval
criteria for the SPA process (see proposed 863.97(b)) are
potentially nore extensive than the existing approval
criteria in sections 63.94(b) and 63.93(b). This is because
we nmay approve your use of area source nechani sns, approve
generic alternative requirenents, or approve protocols for
establishing alternative conpliance and enforcenent
strategies. Depending on which programel enents you get
approved during this step, we believe it may be possible to
expedite the subsequent rul emaking to approve your
alternative requirenents. Thus, in exchange for the effort

i nvol ved i n seeking program approval under 863.97, you nmay
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obtain approval for your alternative requirenents in |ess
time than it would otherw se take.

We are clarifying in this notice that, in general, al
S/L’s that have received interimor final title V program
approval have satisfied the 863.91(b) approval criteria for
title V sources. This clarification establishes that, for
all the del egation options under subpart E, if you have
received title V program approval, you need not necessarily
repeat the 863.91(b) denonstration of adequate resources and
authorities in your up-front submttal, at least for title V
sources. |If you are inplenenting a programor rule for area
sources, however, you would have to denonstrate that you have
met the
Section 63.91(b) criteria for those source categories and
program nmechani sns. Al so, for exanple, if you seek to obtain
approval to inplenent the conpliance eval uation study
approach discussed in section X.C., you nay have to update
your 863.91(b) approval.

C. What is required to denonstrate that alternative

requi renents are equival ent?

Al'l three approval processes rely on the sane "test" for
determ ni ng whet her your alternative requirenents are no |ess
stringent than the Federal requirenents, and they rely on the
sane protocol for preparing equival ency denonstrations. Each

subm ttal of alternative requirenents nust be acconpani ed by



142
an equi val ency denonstration package that provides the
technical justification and supporting information we need to
eval uate your requirenents. Very briefly, the test for
equi val ency is whether, taken as a whole, the | evels of
control and conpliance and enforcenent neasures in your
alternative requirenents achi eve equi val ent or better
em ssions reductions conpared with the otherw se applicable
Federal requirenents at each affected source, and conpliance
dates nmust be no later than those for the Federal
requi renents. The next section of the preanble, which is
entitled "How wi || EPA determ ne equivalency for S/L
alternative NESHAP requirenents?," explains how we woul d
apply this test.

D. What is required for EPA approval of alternative

requirenents?

For the rule substitution process we approve your

alternative requirenents by doing rulemaking in step one.

For the SPA process, we approve your alternative requirenents
by doing rulemaking in step two. The rul emaking step is the
critical step in these processes in ternms of making your
alternative requirenents federally enforceable to replace the
NESHAP requirenents. |In the EBP processes we approve your
alternative requirenents in step two by notice to you in
witing. Rulemaking is not required for step two approval of

your alternative requirenents. (For SPA and EBP, approval of
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alternative requirenents can take place at the sane tine as
the up-front approval, provided the Federal section 112
requi renents are pronul gated and you are able to submt your
alternative requirenents at the tine of up-front approval.
You can think of this as sinultaneously conbining step two
with step one, as generally happens under the rule
substitution process.)

The SPA and EBP processes differ in terns of which step
is the critical step. Step two is the critical step in the
SPA process because this is when your alternative
requi renents becone federally enforceable to replace the
section 112 requirenents. For EBP, which is inplenented only
through title V permtting prograns, your alternative
requi renents becone federally enforceable and repl ace the
NESHAP requi renments in step three, when the permts are
issued. This is why it is critical for us to have an
opportunity to affirmor object to each permt in the EBP
process.

When your alternative requirenents becone federally
enf orceabl e through issued permts, the requirenents may only
be incorporated into permts and considered federally
enforceable if they have already been approved by us. This
elimnates the possibility that alternative NESHAP
requi renents coul d becone federally enforceable by "default”

if we fail to object to a permt during our review period.
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The purpose of the permt review step froma section 112(1)
approval perspective is to ensure that the permt accurately
i ncorporates the approved alternative requirenents.

The EBP process allows your alternative requirenments to
replace the ot herw se applicable Federal section 112
requi renents so that the Federal requirenents are no | onger
rel evant for conpliance and enforcenent purposes. This goes
beyond Wi te Paper Nunmber 2's streamnlining guidance, which
requires unused streamined requirenments to be subsuned,
rather than replaced, in the permt.

For both the rule substitution and the SPA processes,
your alternative requirenents nust be submtted in a form
that is enforceable as a matter of S/L |law and that applies
to an entire source category or subcategory unless you use
the partial approval option. For SPA these authorities may
consist of rules or general permt terns and conditions. W
wi Il not do source-specific reviews of alternative
requi renents under these processes even with parti al
approval s (except under rare circunstances, e.g., you only
have one source in a category). For the EBP process, your
alternative requirenents nust be submtted in the form of
source-specific permt terns and conditions. W wll only do
source-specific reviews of alternative requirenents under
this process. An advantage of the EBP process is that you

need not undertake a source category rul emaki ng or general
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permtting process at the S/L | evel before submtting
alternative requirenents for approval

When the basis for your alternative requirenents is S/L
policies, as opposed to enforceable regulations or rules, you
may only submt such alternative requirenents when they are
incorporated into enforceable rules or permts (or other
enforceabl e nechanisns). |f and when you revise your
policies in a way that would change any alternative
section 112 requirenents that we have al ready approved, you
nmust revise and resubmt your requirenments for another
approval that allows us and the public to ensure that the
subpart E equivalency criteria are still satisfied for those
requirenents.

E. VWhen do EPA and the public have an opportunity to

comment on S/L submttal?

For all subpart E del egation processes, we and the
public are provided an opportunity to conment during the up-
front approval step as well as during the subsequent steps to
approve alternative requirenents and ensure that they are
accurately reflected in title V operating permts. For the
up-front approval step, which always involves rulemaking in

the Federal Reqgister, the public coment period nust |ast for

a mninmumof 21 days. The 21-day m ni mum public coment
period is also required for any other rul emaking activities.

This includes the approval of substituted rules and
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authorities (i.e., alternative requirenments) under the rule
substitution process in 863.93. Qur review period, including
t he consi deration of public coments and publication in the

Federal Register, may not exceed 90 days for any approval

t hat does not involve rul emaking on alternative requirenents,
and 180 days for any approval step that does invol ve
rul emaki ng on alternative requirenents.

For the SPA process, the opportunity for us and the
public to review and coment on your alternative requirenents
may take place with the up-front approval, or it may happen
during the subsequent step. The timng of this review
depends on the status of your program and regul ati ons, on our
promul gated rul es, and on when you submt your alternative
requi renents. Because this activity requires Federal
Reqgi ster rul emaki ng, we are proposing that our review period
for this step can take up to 180 days.

For the EBP process, the opportunity for us to review
and comrent on your alternative requirenents may take place
roughly at the sanme tinme as the up-front approval, or it may
happen during the subsequent step. (However, we cannot
approve your alternative requirenents until we approve your
request for del egation under the EBP process.) Again, the
timng of this review depends on the status of your program
on our pronulgated rules, and on when you submt your permt

terms and conditions. Because this activity does not require
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Federal Register rul emaking, we are proposing that our review

period for this step can take up to 90 days. Under title V,
the public would have 30 days to review and comment on the
conplete draft title V permts after we have approved or

di sapproved your alternative permt terns and conditions.

Al so under title V, you nust provide a 45-day period for us
to review and object to each proposed permt before it is
issued (and for us to review and object to each permt
revision that amends, repeals, or revises previously approved
section 112 requirenents). The purpose of our and the
public's review of each permt during the 45-day period is to
ensure that the permt ternms and conditions accurately
reflect the substance of any approved alternative
requirenents.

| X. How should a S/L decide which del egati on process(es) to

use?

This section discusses howthe simlarities and
di fferences anong the rule substitution process, the SPA
process, and the EBP process (as we are proposing themin
this rul emaki ng) may affect your selection of del egation
opti ons under subpart E. By expanding the nunber of
del egati on processes avail abl e under subpart E and by
increasing their ease of use, we hope to provide you with as
much flexibility as we can in accepting del egation for

Federal section 112 requirenents. Your sel ection of
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del egation processes will depend on the structure of your
program i ncluding the nature of your industries, the needs of
your legislature, and the maturity of your programwth
regard to air toxics (or related) regulations. To choose the
nost appropriate processes, we invite you to consider what
each option is designed to address and the tradeoffs anong
t he options.

Al'l the processes offer the same flexibility by allow ng
approval of alternative MRR requirenents. Furthernore, if
your rule contains a stricter em ssions standard conpared
with the Federal standard, we can accept a |less stringent
package of MRR requirenents. Such flexibility allows you to
submt MRR requirenents that differ fromthe Federal MRR
requirenents.

A 863.93 substitution of rules or authorities

The rul e substitution option in 863.93 addresses
situations where you have a few source categories for which
you want to substitute alternative source category rules or
ot her enforceable authorities for nmajor and/ or area sources.
The alternative requirenments that you submt to us for
approval nust already be enforceable under your S/L law in
the formof regul ations or conparabl e enforceabl e
requi renents (such as permt ternms). This program nmay i npact
NnumMer ous sources in a source category or across the source

categories for which you substitute rules.
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The rul e substitution option offers several advantages.
First, it allows your alternative requirenents to becone
federally enforceable and replace the otherw se applicable
Federal requirenents upon our approval of your rules.
Second, it involves somewhat |ess up-front effort to
substitute alternative requirenents than the EBP or SPA
options (potentially significantly |ess conpared with SPA).
Third, it can be applied to an unlimted nunber of sources or
source categories including area sources. A disadvantage of
the rule substitution option is that it may entail a |onger
total review and approval process for each rule conpared to
step two of the SPA process. This is because we review each
of your rules on an individual basis. Thus, this option
could be admnistratively nore burdensonme to us and to you in
devel oping and reviewing nultiple rules. Nevertheless, you
may deci de that substituting your owmn S/L requirenents (e.g.
toxic, VOC, or PMrules) on a rule-by-rule basis both
provi des the best approach for reducing dual regulation and
achieving the required em ssions reductions nost efficiently.

B. 863. 94 equi val ency by pernit

In other situations, where you have only a few sources
for which you want to substitute alternative requirenents (or
a few sources in each of a few source categories) and you do
not already have source category rules that regul ate these

sources, it may make sense to use the EBP process. An
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advant age of the EBP process is that you may submt
alternative requirenents in the formof title V permt terns
and conditions; this allows you to bypass the sonetines
| engt hy process of devel opi ng source category rules, which
may not be an efficient use of your resources for just a few
sources. D sadvantages of the EBP process are that it nay be
used only for five or fewer sources in a category and only
when a source-specific analysis is required to do an
equi val ency denonstration; also, general permts are not

al l oned under this option.

C. 863. 97 State program approval

| f you decide to substitute alternative source category
rules (or enforceable authorities or general permt termns)
for a large nunber of Federal section 112 rules, then the SPA
process may be appropriate for you. This situation m ght
arise if you decide to develop an entire air toxics program
or if you already have a mature air toxics program wth many
regul ati ons affecting source categories regul ated by Federal
section 112 standards. (This del egation process may i npact
NnumMer ous sources in a source category or across the source
categories for which you substitute rules.) The SPA process
is appropriate in these situations because it can elimnate
t he redundant review of generic requirenents that apply to

mul tiple source categories each tine we revi ew your
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alternative requirenents for a new source category; thus, it
has the potential to shorten the review period for the
specific alternative requirenents because sone aspects of the
approval woul d have been worked out in advance.

Anot her advantage provi ded by the SPA process is that it
all ows you to substitute your area source requirenents for
Federal area source requirenments using source category rules
or ot her enforceabl e nmechani sns such as Federal |y Enforceabl e
State Operating Permt (FESOP) general permts. Also, |ike
the rule substitution process, the SPA process allows your
alternative requirenents to becone federally enforceabl e and
replace the ot herw se applicable Federal requirenments upon
our approval of your rules or permts. A disadvantage of the
SPA process is that it may entail a nore conplex submtta
and review process for the up-front approval during step one
conpared with the EBP and rul e substitution processes. W
believe this level of effort will be admnistratively
efficient, however, for devel oping and submtting nmultiple
rules. Finally, the SPA program covers section 112
requi renents that we may develop in the future under other
sections besides sections 112(d), (112(f), and 112(h), and it
all ows you to devel op protocols to establish alternative
conpl i ance and enforcenment strategies.

At the tinme you submt your programfor up-front

approval, your alternative requirenents do not yet need to be
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devel oped or enforceable; however, when you submt your
alternative requirenents to us for approval in step two, they
must al ready be enforceabl e under your S/L law in the form of
regul ations, general permt terns, or requirenents in another
enf or ceabl e mechani sm

X. How wi || EPA detern ne equivalency for S/L alternative

NESHAP r equi renents?

A. | nt r oducti on

Bef ore we can approve your alternative requirenments in
pl ace of a part 63 em ssions standard, you nust submt to us
detailed information that denonstrates how your alternative
requi renents conpare with the otherw se applicabl e Federal
standard. This applies whether your alternative requirenents
take the formof a S/L regulation, the ternms and conditions
of specific permts, or any other format. This section
addresses what information you nust submt and how we woul d
deci de whether to approve that submttal. It also pertains
to the information that you could submt for approval under
t he SPA process as part of the optional up-front program
el enent s.

In order to evaluate your submttal in a tinely way, we
woul d expect you to devel op and submt a side-by-side
conparison of your requirenents and the Federal rule. This
conpari son woul d cover specific elenents pertaining to the

applicability of the standard to subject sources, the
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emssions limt (and its associated requirenents such as test
met hods, averaging tinmes, and work practice standards), which
constitutes the level of control, the conpliance and
enforcenent neasures (MRR), and associ ated requirenents
established in the part 63 General Provisions. (W intend to
provi de exanpl es of such submttal in forthcom ng gui dance).
The details of the submttal would then be organi zed
according to these elenents. Your submttal could be based
on S/L policies that are not necessarily enforceable as a
matter of S/L law, so long as they are then nmade federally
enforceabl e through the 112(1) approval process.
Fundanental |y, you nmust denonstrate that your alternative
requi renents will achieve the sanme (or nore) em ssions
reductions of the sanme pollutants fromthe sanme sources that
w Il be regulated by the Federal standard and that they w |
achi eve the reductions no later than the Federal standard.
Al so, our ability to enforce the alternative requirenments to
the section 112 standard nust not be di m ni shed.

The expectations, guidelines, and requirenents di scussed
in this section would apply to the rule substitution, SPA
and equi val ency by permt approval processes we are proposing
for revised subpart E. The conplexity of any particul ar
subm ttal woul d depend, however, on the process option you
select, the conplexity of the regul ations that are being

conpared, and the degree to which your requirenents differ
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fromthe Federal requirenents. (However, the criteria for
eval uating the equival ency of your submttal would be the
sane under each process option.) You nust denonstrate to us
that your alternative requirenents adequately achieve the
em ssions reduction and enforceability results of the Federal
standards and this burden typically is proportional to how
much your requirenments deviate fromthe Federal requirenents
for which they woul d substitute.

The remai nder of this section is organized as foll ows.
Section X. B., below, addresses our thinking regarding
equi val ency denonstrations that involve alternative | evels of
control and conpliance and enforcenent neasures (including a
di scussi on on how conpliance eval uati on studi es may be used
to establish alternative conpliance and enforcenent neasures
in section X.C.). This discussion is followed by a nore
conprehensi ve description of the equival ency denonstration
process under subpart E in section X.D. Finally, in section
X.E. we address specific issues associated with denonstrating
equi val ency for work practice standards and Ceneral
Pr ovi si ons.

B. Equi val ency of alternative levels of control and

conpliance and enforcenent neasures

You told us that you believe the equivalency test in
subpart E should be flexible enough to accomodat e approaches

other than a line-by-1ine equival ency of conpliance and
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enforcenment neasures (that is, MRR requirenents) between your
rules and the Federal rules. |In your view, |ine-by-line
equi val ency woul d preclude approving S/L approaches to
conpl i ance assurance and enforcenent that rely on fewer MRR
responsibilities for sources and greater inspection
frequencies by permtting authorities (or other el enents,
e.g., operator training) in your programs. You believe these
approaches can produce equivalent results conpared wth the
ot herwi se applicable Federal NMRR requirenents.

Your views highlight differences in philosophy and
approach regardi ng conpliance assurance and enforcenent
bet ween our respective progranms. Wile we believe that
vi gorous inspection prograns are vital to environnental
protection prograns, we do not believe that they replace
conpletely the need for adequate docunentation by sources of
what air em ssions (and operation, maintenance, and
corrective activities) have occurred since an inspector was

| ast present at those sources.’” Wile we recognize that

" The MRR requirenments in part 63 NESHAP serve the
fol |l ow ng purposes:

(a) To ensure that process operators are provided
information sufficient for themto know whet her the process is
operating in conpliance wth applicable requirenents;

(b) To provide a source of information for plant managers,
cor porate managers, and corporate environnmental conpliance
personnel to be able to review and ascertain whether facility
operations are in conpliance with applicable requirenents;

(c) To provide sufficient information for State or Loca
program and Federal inspectors to ascertain the degree of
facility conpliance at tinmes other than the period of an onsite
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having a field presence is an effective way to assure
conpliance, we continue to find conpelling reasons to limt
how NESHAP MRR may be nodified through the section 112(1)
equi val ency process to reduce the NESHAP MRR schenes. W
believe that using a frequent inspection program can
substitute for sonme but not all conpliance and enforcenent
measures. W are seeking comment on the use of a frequent
i nspection programas a substitute for sonme conpliance and

enf orcement neasures.

Earlier, in section VI.C.3. of this preanble, we
clarified that we believe that flexibility to approve
alternative conpliance and enforcenent approaches is already
available in 863.93, and that we intend to wite sections
63.94 and 63.97 in a simlar way to conport with the | anguage
in 863.93(b). Therefore, we are not proposing changes to the
"test" in 863.93(b), but we are proposing rule revisions to
ot her subpart E sections to achieve the flexibility afforded
by 8§63.93(b).

On a practical level, given the continuing need to do
nmore with fewer resources, S/L air pollution control

enforcenent offices may find that they have fewer inspectors

i nspection; and
(d) To provide sufficient evidence to docunent the
conpliance status of a facility for | aw enforcenent purposes.
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inthe field and/or fewer travel dollars to deploy the
i nspectors they do have. The devel opnent of new section 112
standards that affect tens of thousands of sources nationw de
wi Il put an even greater strain on S/L and Federal inspection
forces. You should be aware that once you agree to
substitute nore frequent inspections for sone MRR, you nust
continue that higher frequency of inspections to ensure that
your equival ency determ nation remains valid.

Furthernore, traditionally we have relied on you to be
the first authority to address violations. In doing so, you
may take a year or nore to identify and address a viol ation.
| f you are unable to achieve a satisfactory resol ution, we
may be called upon to assist you with a Federal enforcenent
action. In sone cases we may overfile as part of our Federal
oversight responsibility. |If we are to conduct our oversight
duties, we nmust have sufficient evidence to review Years
after a violation has occurred, it is |likely that the nost
reliable source of information will be a source’ s nonitoring
records that clearly denonstrate viol ations.

Because we may not initiate a Federal enforcenent action
for several years after alleged violations have occurred, we
requi re that sources' records be retained for at |east five
years, the statutory maxi numgenerally allowed for Federa
actions pursuant to 28 U S.C. Section 2462. (This is

consistent wwth requirenents for all major and area sources
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who nust obtain operating permts under title V of the Act).
In determning if the alleged violations are one-tine
violations or are part of a continuing pattern of violations,
we and the courts nust have records spanning a significant
period of time to assess the history of violations at a
source. Thus, the five-year record retention requirenent
that applies under the title V operating permts program and
the part 63 em ssions standards is critical to our
enforcement efforts, and we will not nodify this requirenent
t hrough the section 112(1) approval process.

The current standard for approvability for substituted
rul es under subpart E 863.93(b)(2) is that the |levels of
control and MRR nust "result in em ssions reductions from
each affected source...that are no |l ess stringent than would
result fromthe otherw se applicable Federal rule.” Wat
this neans as a practical nmatter is that if the em ssions
[imtation in your submttal is nore stringent than the
emssions limtation in the Federal NESHAP standard, then the
MRR in your submttal can be slightly |less stringent than the
MRR in the Federal rule. W cannot approve gross
deficiencies in conpliance and enforcenent neasures, however.
Simlarly, if the emssions limtation in your rule is
identical to that in the Federal rule or it is different but
equal in stringency, your MRR package can be different from

the NESHAP MRR, but it nmust, in total, be no | ess stringent
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than the NESHAP' s conpliance and enforcenent provisions.
This neans that sonme provisions in your MRR package can be
| ess stringent than the NESHAP if they are bal anced by
sonmething in your MRR package that is nore stringent or nore
protective. For exanple, your nonitoring could be nore
stringent and your reporting frequency |ess stringent, so
long as the end result is equival ency.

We expl ai ned this approach in our Novenber 26, 1996
menmor andum on this topic. This nmeno clarified that we w |
eval uate your submttal taken as a whole, that is, we wll
consi der the stringency of the level of control and the
stringency of the conpliance and enforcenent neasures
together. W nust review the conponents individually, but we
wll evaluate the sumof all the parts to determne if your
submttal is no less stringent than the Federal NESHAP. Note
that we are not proposing that |ess stringent em ssions
st andards nay be bal anced by nore stringent MRR  Thus, we
bel i eve you already have flexibility under the existing
| anguage of 863.93 to adjust the conpliance and enforcenent
measures in a manner that will allow for "less stringent"”
MRR, if it is balanced by a nore stringent |evel of control.

As pronul gated in 1993, the equival ency | anguage in
863. 94 (program substitution) specifies that, taken
i ndi vidually, your level of control nust be no | ess stringent

than the Federal NESHAP, and your conpliance and enforcenent
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provi sions nust be no less stringent than the Federal NESHAP
In addition, 863.94 as pronul gated requires you to put your
requirenents in the formof the Federal standard. This
| anguage does not allow the sane flexibility as the | anguage
in 863.93. It does not allowthe sane flexibility to bal ance
| ess stringent MRR provisions against a nore stringent |evel
of control, and it does not allow the sane flexibility within
the MRR conponent to bal ance MRR provi si ons agai nst each
other. For exanple, you could not submt nonitoring that is
nore stringent and reporting that is |less stringent, or sone
ot her conbination of adjustnents, so that the end result is
equi val ency with the Federal MRR provisions.

In response to your requests for greater flexibility in
t he subpart E equival ency process overall, we are proposing
in this rulemaking to create 863.97, the new SPA process, to
mrror the equival ency approach in 863.93. W are also
proposing to extend the 863.93 approach to the equival ency by
permt process in amended 863. 94.

Addi tionally, under these new provisions we would all ow
you to substitute other types of conpliance assurance and
enforcenent neasures to bal ance | ess stringent MRR neasures
in your substitution packages when it is unclear whether your
initial submttal is equivalent to the Federal rule. For
exanpl e, you nmay choose to include a guarantee of high |evels

of conpliance to be determ ned by annual audits or rule
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ef fecti veness studies, the exact nature of which you woul d
need to negotiate with us (see the discussion on conpliance
eval uation studies in section X.C., below). O, for exanple,
you may offer to put all conpliance reports from affected
sources on an electronic bulletin board available free to the
public in return for |less frequent reporting.

You and other affected parties should be aware of the
difficulty of conparing a nore stringent |evel of contro
with less stringent MRR or, where levels of control are
equal , of conparing nore and | ess stringent MRR and/or
entirely different enhancenents to the conpliance assurance
package as nentioned above. Deciding how nuch flexibility we
can allow on MRR provisions is not an exact science. W do
not now have a "common currency" or "rate of exchange" that
is generally applicable to all standards. Therefore, we are
not prepared at this tinme to define precisely how increases
in stringency may be traded for sone other kind of decreases
in stringency. Were we are not convinced that your package
is equivalent, you may need to offer additional inprovenents
in your program or enhanced docunentation to assist us in
reaching the conclusion that your rule or programis
equi valent. For nore detailed discussion of these issues,
pl ease see section X D.3. bel ow

We seek coment on all aspects of this discussion.

Because the determ nation of equivalency is not an exact
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science, we are seeking comment on how to nmake these criteria

nor e precise.

C. Usi ng conpli ance eval uati on studi es in equival ency

denonstrati ons

In conjunction with stakeholders from California, we
have devel oped a proposed approach for using conpliance
eval uation studies in subpart E rule substitutions to
establish equivalency for MRR provisions. W believe this
approach can be inplenented within the context of the
existing regulations for the rule substitution process under
863.93 (on a rule-by-rule basis) and for the proposed SPA
process. W intend to provide formal guidance in the near
future to inplenment this approach fully. The follow ng
di scussi on summarizes only the highlights of the proposed
appr oach.

Upon promul gation of a 40 CFR part 63 Federal standard,
you woul d evaluate the level of control, WPS, and MRR in the
Federal standard and prepare a submttal with your
alternative requirenents that you believe are adequate, as a
package, to denonstrate equival ency with the Federal
requi renents and to all ow Federal enforcenent actions on
sources that would otherw se be subject to the Federal

st andar d. |f differences exist between the Federal standard
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MRR requirenents and your alternative MRR and it is unclear
whet her your requirenents are equivalent to the Federal
requi renents, you may offer to add to your package a
commtnment to perform conpliance evaluation studies. This
comm tment would allow you to denonstrate that your
requi renents satisfy the approval criteria of 863.93(b). W
woul d then take public comment on your rule substitution

package through formal notice in the Federal Register and

ei ther approve or deny the rule substitution request that

i ncl udes an approved plan for perform ng the conpliance

eval uation studies. |[If approved, we would require that you
perform conpliance eval uation studies as frequently as every
year or two in perpetuity.

The conpliance eval uation study for any source category
in a part 63 NESHAP standard woul d consi st of conpliance
assessnments that would take place before and after we approve
your program In the pre-approval assessnent, you woul d
denonstrate to us that your existing MRR requirenents, either
al one or in conjunction wth appropriate anmendnents, are
achieving, or are likely to achieve, a high degree of
conpliance with the NESHAP requirenents to apply controls and
achi eve the NESHAP-specified em ssions reductions. In the
post - approval assessnment, you would denonstrate the rate of
conpliance for the source category (based on conpliance with

your approved alternative requirenents), the cause of
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nonconpl i ance, if any, and you woul d expl ai n whet her the
nonconpliance is related to your alternative MRR provisions.
This conpliance rate information would be eval uated to
determ ne, to the degree possible, if inplenenting the part
63 NESHAP MRR conpliance provisions that were not included in
your alternative rule would be likely to result in an
i nproved conpliance rate. The details for both phases of the
conpliance eval uati on study woul d be worked out with us in
advance of their inplenmentation and, if acceptable, they
woul d be approved, after public comrent, in the Federal
Regi ster as part of your rule substitution package.

Any approval of a package that includes the conpliance
eval uation study approach would be conditioned on (1) you
actually perform ng your commtnents related to the
conpl i ance eval uation study, (2) a finding through the post-
approval conpliance assessnent of no significant
nonconpl i ance, and (3) a finding through the post-approval
conpliance assessnent that your MRR provisions did not
contribute significantly to the nonconpliance rate that is
determned. |f any of these conditions are not satisfied,
and adjustnents to your program and regul ati ons do not
correct these deficiencies, we may di sapprove your programin
accordance with withdrawal provisions in 863.96. W seek
comment on this discussion and the use of conpliance

eval uation studies in equival ency denonstrations.
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D. Pr oposed process for determ ni ng equi val ency under

subpart E

Because of the conplexities involved in determning
whet her your alternative requirenents are no | ess stringent,
on the whol e, conpared with Federal section 112 requirenents,
we are requiring that you provide detail ed denonstrations in
your subm ssions when your requirenments are different from
those in the otherw se applicable Federal rules.

You nust provide in your submttal a side-by-side
conpari son of your alternative requirenents and the Federa
requi renents for which they would substitute. Your submttal
must contain all the detail we need to determ ne equival ency.
If you will be using nore than one rule to obtain equival ency
for a particular Federal rule, then you nust attach each of
your rules to your submttal and you nust indicate the
rel evant requirenents of each rule in the side-by-side
conparison. You nust also include all other docunents
containing requirements that are part of your equival ency
denonstration, such as any relevant portions of your approved
SIP. (If you are certain that these docunents are readily
avai l abl e to your EPA Regional Ofice and the public, it my
be sufficient to nmerely cite the relevant portions of the
docunents or say where they are available, e.g., give an
Internet address.) You nust submt all the information that

IS necessary to denonstrate whether your alternative
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requi renents achi eve the em ssions reductions called for in
t he Federal standard.

Even if your rules or policies specify that your
alternative requirenents nust be as stringent as the Federal
section 112 requirenents, you nust still performthe conplete
equi val ency denonstration as described in this section for
each individual Federal requirenment for which you wish to
substitute requirenments. Each of the follow ng el enents nust
be addressed in the equival ency denonstration.

1. Applicability

Your alternative standard, regulation, or permt terns
and conditions nust cover all of the affected sources covered
by the Federal NESHAP standard. Your standard nust not
contain any exenptions that do not al so appear in the Federal
rule. For exanple, you may currently have rul es that exenpt
particul ar affected sources, such as those emtting
particul ar pollutants, those performng a particular type of
operation (e.g., research and devel opnent), or those that are
bel ow a size cutoff specified in the Federal rule. W cannot
consider a rule containing such exenptions to be equival ent
(unl ess the Federal rule provides for the sane or broader
exenptions). Simlarly, we cannot consider a rule to be
equivalent if it does not control each of the HAP controlled
by the Federal standard to the sanme degree that the Federal

standard requires.
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In addition, as we explained in the original subpart E
proposal preanble at 58 FR 29303, "except as expressly
allowed in the otherw se applicable Federal em ssions
standard, any forns of averaging across facilities, source
categories, or geographical areas, or any fornms of trading
across pollutants, will be disallowed for a denonstration of
stringency . . . .” Any State rule nust be denonstrated to
be no I ess stringent than an ot herw se appli cabl e Federal
rule for any affected source subject to the Federal rule
rat her than, on average, across sources. This does not nean
that a State's submttal nust necessarily include a separate
denonstration of stringency for each individual affected
source within a State. Rather, a State nust denonstrate that
its rule could reasonably be expected to be no | ess stringent
for any affected source within the State, reflecting
know edge of the nunber, sizes, and operating characteristics
of that kind of source within the State subject to the
relevant State rule. A worst case analysis may reasonably
suffice in some such denonstrations.”

2. Level of Control

Your em ssions limtation cannot be consi dered
equi valent unless it results in em ssions reductions equal to
or greater than the em ssions reductions required by the
Federal NESHAP standard for each affected source. This is a

fundanmental point, and it is the basis for many of the
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requirenents outlined in this section. The docunentation
associated with your submttal nust clearly denonstrate
equi val ency. Em ssions nust be equivalent to the NESHAP
em ssions at all production |evels and all nobdes of
oper ati on.

Test methods and averaging tinmes are integral parts of
the em ssions Iimt equival ency determ nation. W cannot
make deci sions on the equival ency of your |evel of control
W t hout considering the test nethod(s) and averaging tinme(s)
associated wth both the NESHAP and your rules. In addition,
the term"emssions limt" as it is used here includes either
a nunerical emssions limtation or a work practice standard.

The subpart E rule allows for flexibility on those
el ements where you can reasonably show that the outcone of
your rule will be em ssions reductions that are equal to or
greater than the em ssions reductions required by the Federal
em ssions standard. Subpart E does not allow for an outcone
where there would not clearly be equival ent em ssions
reductions. The followng criteria follow fromthis point:

a. Form of the standard and burden of denonstration.
The formof your rule (or permt ternms and conditions) does
not have to mrror the formof the Federal standard.

However, because it is difficult to conpare rules that have
different formats, your em ssions reductions need to be

quantified in a way conparable to the Federal standard, and
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must be equival ent or better. |In addition, as we nentioned
earlier, the detail you provide in your denonstration should
fully account for the ways in which, and the degree to which,
your requirenents differ fromthe Federal requirenents.

b. Scope of applicability denonstration. Your
standard nust show equi val ency on an affected source-by-
af fected source basis. This neans that you need not
denonstrate that your standard equivalently covers all the
em ssions points in the NESHAP affected source the sanme way
that the Federal NESHAP covers them (unl ess the NESHAP
defines an affected source as an individual em ssion point),
but that the em ssions reductions that woul d be achi eved from
each affected source is equivalent to the em ssions
reductions that woul d have been achi eved by the otherw se
appl i cable part 63 em ssions standard.

C. Scope of pollutants covered. W nmay approve an
alternative rule which covers classes of pollutants, rather
t han i ndividual pollutants (e.g., VOC vs. specific HAP), but
only if you can denonstrate that your rule's effect is to
control each of the HAP in the Federal standard to the sane
degree as the Federal standard requires.

d. Control efficiency. The control efficiency at
whi ch your standard requires the pollution control equi pnent
to operate nust be as stringent as the anal ogous control

efficiency required by the Federal standard.
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e. Performance test nethods. Your alternative
requi renents nmust state how conpliance is to be determ ned
and the appropriate test nethod to be used. (The section
112(1) approval of your performance test nmethod is valid only
for the explicit purpose for which it is intended). The
performance test nmethod required by your rule nust ensure
that the control equi pnment or other control strategy perforns
wel | enough to achieve the sanme em ssions reductions required
by the Federal rule. The performance test nethod in your
alternative requirenents woul d be eval uated and approved
holistically as part of a package that includes your
emssions limt, averaging tine, applicability criteria, and
wor k practice standards.

f. Averaging times. Your rule nust explicitly contain
the averaging time associated with each em ssions limt
(e.g., instantaneous, 3-hour average, daily, nonthly, or
| onger). The averaging tinmes in your rule nust be sufficient
to assure the em ssions reductions that your rule requires,
and they must be sufficient to assure conpliance with the
limtations required in the otherw se applicabl e Federal
requirenents.

Your alternative requirenents nust state explicitly
those records that sources are required to keep to assess
conpliance with the associated tine franme for the

requi renents. You nust require records that are commensurate
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with the applicable regulatory requirenents and they nust be
avai |l abl e for inspection upon request.

g. Work practice standards. |If your rule incorporates
work practice requirenments which are different fromthose
required by the Federal rule, then you nust show that your
work practice requirements result in em ssions reductions
that are equivalent to the Federal requirenents in cases
where the work practice requirenents are related to em ssions
reductions. In cases where the work practice standards are
related to conpliance and enforcenent neasures (MRR), your
conpliance and enforcenent requirenents, including these work
practices, nmust be equivalent to the Federal conpliance and
enforcenent neasures as a whole or equivalent to the Federal
regul ation as a whole. (See the additional discussion on
wor k practice standards in section X E. bel ow)

h. Compl i ance dates. Your rule or permt terns nust
specify conpliance dates for your alternative requirenents.
The conpliance dates nmust be sufficiently expeditious to
ensure that each affected source is in conpliance no |ater
t han woul d be required by the otherw se applicabl e Federal

rul e.

3. Conpl i ance and Enf or cenent Measur es

You will need to submt a detail ed description of the

conpl i ance and enforcenent neasures (MRR) required by your
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rule as part of the side-by-side conparison of your rule and
the Federal rule for which it would substitute. W have
al ready stated that the |level of control in your rule nust be
at least as stringent as the level of control in the Federal
rule. In addition, in order for equivalency to be granted,
the I evel of control and MRR of your rule, taken together as
a whol e, nust be equivalent to the |evel of control and MRR
of the Federal rule, taken together as a whole. This neans
t hat equi val ency can be granted under two possible scenari os:

a. | f your level of control is equal to the Federa
emssions |imt, then the sumof your MRR requirenents nust
be as stringent as the sum of the Federal MRR requirenents.

This means that you nust require MRR that, on the whol e,
is equivalent to the requirenents in the Federal rule. |If
your requirenents are different fromthe Federa
requi renents, but are still considered close to equival ency
with the Federal requirenents, and it is difficult to
denonstrate equival ency definitively, then you may pursue
alternative conpliance and enforcenent strategies through the
conpliance eval uati on study approach di scussed above.

b. | f your level of control is nore stringent than the
Federal |evel of control, then the sumof your MR
requi renents can be | ess stringent than the sum of the
Federal MRR requirenents, so long as your rules and

requi renents, seen as a whole, are equivalent to the Federal
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MACT standard’s conbination of emssion limts, MRR and
ot her requirenents.

This neans that your rule as a whol e nmust be equival ent
to the Federal rule.

For either scenario a. or b., we believe there are
limts to the differences in MRR that we would accept in an
equi val ency denonstration. W believe that your alternative
requi renents nmust, at a mninmum neet one or both of the
foll owi ng tests:

i S/'L MRR requirenents are no | ess stringent than
Federal MRR; or

ii. S/L MRR requirenents assure conpliance with the
| evel of control or work practice standards to the sane
degree as the Federal requirenents.

In order to satisfy either of the tests above when you
m ght not otherw se be able to denonstrate equival ency, there
may be additional neasures of assurance that could, in sum
bring your MRR requirenents up to equival ency. For exanple,
we coul d consider accepting requirenents for additional
training for operators, a program of frequent inspections, a
requi renment of public or electronic posting of conpliance
reports, a State audit program systens to alert operators to
exceedances (| ockout systens which shut down operations if
you begi n operating out of conpliance could substitute for

sone MRR), or other simlar neasures.
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We believe that MRRis a critical conponent of any
standard. MRR hel ps to reduce pollution by alerting the
operator to abnormal conditions, so that corrective action
can be quickly taken to reduce pollution. Additionally, MR
hel ps to ensure that there is a record of conpliance, or non-
conpliance, which the enforcenent agency can use. This
record of data which would | ead to enforcenent provides an
incentive for sources to stay sufficiently below the | evel of
mandat ed em ssions so as to avoid enforcenent, thus further
reduci ng pol |l ution.

It is possible that a S/L with a |ess stringent
emssions limtation could in actual practice achieve greater
cl eanup than the Federal MACT because of the vigor of their
enforcenment program \Wile that m ght be a good result for
the environnent, what matters nore for the purposes of the
conparison required by section 112(1) is that the standards,
seen as a whole, are equivalent. However, we wll not accept
S/L emssion limts that are | ess stringent.

The | anguage in section 112(1)(5)(A) of the Act, which
di scusses the basis for approval or disapproval, says that
the Adm ni strator shall disapprove a S/IL programif the
authorities are not adequate to assure conpliance. W
interpret this section to nmean that even if some | esser
degree of MRR than the MACT's MRRis in a S/L rule, which

must be bal anced by a nore stringent em ssions requirenment in
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order for the standard as a whole to be seen as equival ent,
at no point can the S/L MRR package be inadequate to assure
conpliance by all sources within the S/L's jurisdiction with
each applicable standard. |In essence, this phrase in the Act
is establishing a bottomline below which no MRR submttal is
appr ovabl e.

Sonme of you have objected to the general inability to
characterize tradeoffs in such a bal ancing of em ssions
limts and MRR  However, the sanme is true of trading off
i ncreased i nspections, extensive conpliance assistance and
i nspector training for less MRR, as California has proposed.
How do we assess these tradeoffs? There is no exact answer.
We nust exercise judgnent by weighing all the facts, and use
wi sdom and commpn sense to nmake as fair an assessnent as
possi bl e.

Wth that in mnd, we may still consider an extensive
i nspection program as conpl enenting and assisting with
operator conducted nonitoring. However, it should be
understood that we expect that all S/L’s will have an
i nspection programas an integral part of the resources
devoted to inplenmenting the program An inspection program
shoul d be truly superior in order to justify a reduction in
MRR. For exanple, we would ask you to show us an inspection
checklist that you will use for each inspection; also,

i nspections should be frequent, such as tw ce yearly.
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However, an accurate record of conpliance activity when the
i nspector is not present, with good MRR, is the best neasure
of ongoi ng conpli ance.

Finally, we also believe there are sone "bottom|line"
conditions that are absolutely necessary to satisfy any of
these tests, and that substitute rule (or set of
requi renents) nust contain these conditions. Sonme of these
conditions are:

a. We cannot approve your alternative rules if they
allow you to exercise "Director's discretion" to change any
approved requirenents once we have granted equival ency and
conpl eted the subpart E approval process. (However, you may
be able to devel op source-specific alternative requirenents
t hrough ot her nechani sns such as obtai ni ng del egat ed
authority under the part 63 CGeneral Provisions (see
di scussion in section X.D. 4. below) for some of our
di scretionary provisions or streamining a source's permt
conditions follow ng the guidance in Wiite Paper 2.)

b. Maj or sources mnmust retain records for at least 5
years.

C. Your submttal nust sufficiently docunent and
support any requirenents that are different from Federal
NESHAP requi renents.

4. General Provisions
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Your submttal nust address all of the rel evant Ceneral
Provisions in part 63, subpart A and denonstrate that your
rule or set of other requirenents contains the sane or
equi val ent provisions. |In order to ensure that the review
process is workable and tinely, it is essential that your
subm ttal address each requirenent in the General Provisions
and di scuss any differences between a proposed alternative
and the General Provisions. Mere references to other S\L
rules or other requirenments or to the fact that such matters
are handled in sources' permts are not sufficient to
denonstrate equival ency (although denonstrations nay be made
through permt terns and conditions). For exanple, saying
that the General Provisions' intent is satisfied by "State
rule 452," is inconplete wi thout an explanation of the
rel evant features of rule 452 that address the individual
Ceneral Provisions requirenents, and subm ssion of a copy of
rule 452 as part of your section 112(1) submttal.
Simlarly, an assunption that the permt witer wll
automatically include quality control requirenents for
monitors, for exanple, is not acceptable. The requirenents
must be in the formof a S/L rule or enforceable permt terns
and conditions.

Furthernore, alternative requirenents based on policies
or other mechanisnms that are not regulations or rules

formal |y adopted under S/L |law are only approvable so |ong as
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you understand that they becone federally enforceabl e when we
approve them under 112(1).
Section X. F. below contains a nore conprehensive
di scussi on of how we woul d determ ne equival ency between S/ L
requi renents and the CGeneral Provisions to part 63.

5. Rel ationship to other Cean Air Act requirenents

Section 63.91(f) establishes that any S/L alternative
approved under section 112(1) of the Act nust not override
the requirenents of any other applicable programor rule
under the Act or under S/L law. For exanple, a source
subject to a section 112 NESHAP standard may al so be subj ect
to controls for criteria pollutants such as best avail able
control technol ogy (BACT), reasonably avail able control
technol ogy (RACT), or fifteen percent VOC reduction under a
SIP, or be subject to other S/L-level rules. W expect that
S/'L's will submt, for approval as alternatives to section
112 standards, rules which were established to conply with
sonme of these VOC or other criteria pollutant reduction
requirenents. Nothing in this rule should be construed as
al l ow ng sources to avoid any of those otherw se applicable
requirenents. In fact, we expect that the section 112(1)
process, by allowing S/L’s to substitute al ready-established
requi renents for section 112 rules, mght help S/L’s and
sources avoid having to inplenent requirenents that are

duplicative across Federal and S/ L prograns.
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E. Equi val ency of alternative work practice standards

Under section 112(h) of the Act, if it is not
technol ogically or economcally feasible to establish a
nunmerical emssions limtation when setting an em ssions
st andard under sections 112(d) (maxi mum achi evabl e control
technol ogy standards) or 112(f) (residual risk standards), we
have authority to establish design, equipnment, work practice,
or operational standards, or conbinations of these, so |ong
as they are consistent with the provisions of sections 112(d)
and (f). In addition, we are required to establish
requirenents that will ensure the proper operation and
mai nt enance of any design or equi pnent el enment we establish
in a WS, the general termthat applies to section 112(h)
st andards.

One of the issues you brought to our attention is that
t he equi val ency denonstration requirenents for alternative
WPS in subpart E are not clear. You asked us to clarify how
you may substitute alternative WPSs for federally pronul gated
WPS under section 112(1). The foll ow ng di scussion responds
to this request by explaining our interpretation of what is
requi red under the Act to substitute alternative requirenents
for Federal WPS and what flexibility exists under subpart E
to inplenent this interpretation.

For the purpose of equival ency denonstrations under

section 112(1), we consider work practice standards as part
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of the level of control in sone cases and as part of the
conpliance and enforcenent provisions in other cases. For
exanpl e, the equi pnent | eak provisions in several NESHAP
requi ring sources to nonitor val ves, connectors, and ot her
equi pnent, are considered WPS that reduce HAP em ssi ons.
Anot her exanple of a WPS that reduces emssions is the
requi renent in the Hal ogenated Sol vent Degreaser NESHAP to
store used rags, that are contam nated with HAP sol vent, in
barrels with tight fitting lids. These exanples contrast
Wi th adm nistrative-type WPS which a source perforns to
measur e and/or docunent its em ssions reductions, process
operations and mai ntenance, etc. for the purposes of
determ ning conpliance and establishing a record for
enforcenment actions. This latter type of activity falls into
the category of conpliance and enforcenent neasures, or MR
An exanple of a WPS that would be considered a conpliance and
enforcement neasure is the Wod Furniture Manufacturing
NESHAP requi rement to develop a work practice inplenentation
pl an.

One of your concerns about WPS equi val ency
denonstrations relates to the distinction between
"quantifiable WPS" and "nonquantifiable WPS." Quantifiable
WPS are those WPS for which the expected em ssions reductions
can reasonably be neasured, e.g., for |eak detection and

repair requirenents. (Quantifiable WPS may relate directly
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to an emssions limtation or have specific perfornmance
requi renents that are nmeasurable or quantifiable such as a
capture efficiency.) Nonquantifiable WPS are those for which
it is inpossible to neasure the expected em ssions reductions
(or establish specific performance requirenents that are
measur abl e or quantifiable), e.g., a requirenent to place
sol vent soaked rags in covered containers, or a requirenent
to devel op and i npl enent an operation and mai nt enance (O&\)
pl an.

It is your belief that WPS should be separated into
quantifiable and non-quantifiable em ssions as a way of
differentiating between those WPS that are tied to em ssions
standard and those WPS that are tied to conpliance and
enforcenent neasures. Although we agree that we shoul d
clearly differentiate between WPS tied to em ssions
reductions and those tied to conpliance and enforcenent
measures, we do not agree that only quantifiable WPS are tied
to em ssion standards. As indicated above, sone WPS that are
nonquantifiable are also tied to em ssions reductions. W
believe that differentiating between WPS on the basis of
whether or not it is tied to em ssions reductions is
sufficient.

For all WPS that are identified as tied to the |evel of
control or em ssions reductions conponent of an em ssions

standard, we believe that any equival ency denonstration for
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WPS nust address WPS in essentially the sane nanner as |evel
of control, that is, based on a "no less stringent" test in
terms of em ssions reductions achieved. This interpretation
is supported by section 112(h)(3), which allows alternative
WPS to be established on a source-specific basis if an owner

or operator can denonstrate to our satisfaction that "an
alternative neans of emssions I[imtation will achieve a
reduction in emssions of any air pollutant at |east

equi valent to the reduction in em ssions of such poll utant
achi eved" under the Federal WPS for which the alternative is
bei ng proposed.

Any alternative WPS requirenents that you submt nust
meet the "no less stringent"” test and/or nust match the
effect of the correspondi ng Federal WPS in terns of the
results they are intended to achieve. |n other words, our
interpretation of the "no less stringent" test for
determ ni ng equi val ency i s whether your WPS achi eve, in our
best engi neering judgenent, the sane em ssions reductions as
t he Federal WPS, and we woul d nmake this determ nation based
on an eval uation of whether your WPS neet the sanme objectives
or intent as the Federal WPS. In addition, any alternative
WPS t hat you propose for approval nust be enforceable as a

practical matter. W believe that no changes to subpart E

are needed to inplenent this interpretation.



183

For WPS that are part of the emssions limtation
conponent of the Federal standard, the alternative
requi renents you propose to inplement in lieu of a part 63
em ssions standard nust address every WPS in that Federal
standard. This neans that each Federal WPS nmust have an
equi val ent counterpart in your requirenents, or for the WS
for which you do not propose alternative requirenents, you
must i nplenment the Federal WPS for that source or source
category. Once equivalency for the emssions limtation
conponent of that standard is established, including the
conpl ete WPS conponent, we may eval uate the equival ency of
your entire submttal, including the MRR conponent, according
to the "holistic" equival ency test described above in
subsection D. of this section of the preanble. For WPS t hat
are identified as part of the conpliance and enforcenent
measures, there is nore flexibility on how equival ency may be
denonstrated. For nore discussion on denonstrating
equi val ency of conpliance and enforcenent neasures, see the
di scussion in section X. B. above.

One approach to expediting your subpart E approval and
to sinplifying inplenentation of section 112 requirenents in
your jurisdiction is to develop generic alternative WPS rul es
that are simlar in function to the General Provisions WS
requi renents in subpart A of part 63. These would apply to

all (or many) source categories for which you seek to
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substitute alternative requirenents. Because part 63
em ssions standards generally have been pronul gated w t hout
i nformati on supporting the derivation of their WS and the
associ at ed expected em ssions reductions, this infornation is
not often available as a basis for equival ency denonstrations
under subpart E. Therefore, we are proposing as a matter of
i npl enent ati on gui dance that, when this information is
absent, best engi neering judgenent be used to establish the
expected results fromor intent of the WPS for which you seek
equi val ency. To assist us in making these judgenents, we
expect you to provide whatever information is needed and in a
sufficient |level of detail to make an effective conparison
We request comment on whether additional guidance is needed
to inplenent this approach and, if so, the formthat such
gui dance shoul d t ake.

In the original subpart E proposal preanble (see 58 FR
29306), we indicated that alternative design, equipnent, work
practice, or operational standards established under section
112(h) must be expressed in the same form of the Federal
standard under the 863.94 program approval option or they
coul d not be approved (except for the provisions of
863.93(a)(4)(ii)). In situations where a Federal standard
does not contain a nunerical emssions limt, and instead
specifies sone sort of equi pnent, work practice, or

operational requirenents, it is less clear what it nmeans to
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express a level of control in the sanme formas the Federal
standard. Effectively, this nmeans that, depending on the
formof the Federal standard, it m ght not be possible to
express sone S/L requirenents in the same form in which case
t he Federal requirenents would remain the applicable
requirenents.

W believe that the existing | anguage in 863.93(b)(2),
whi ch contains the holistic equival ency test we are proposing
to apply to equival ency denonstrations under sections 63. 93,
63.94, and 63.97, is sufficiently flexible for us to approve
alternative WPS requirenents as we have described. W also
believe this | anguage gives you sufficient flexibility to
substitute reasonable alternatives to the Federal WS and
t hat providing specific guidance and exanples for
denonstrating equi val ency woul d be nore beneficial than
addi ng regul atory | anguage. W are seeking comments,
however, on whether the | anguage in 863.93(b)(2) is too
restrictive in this regard, what specific text changes m ght
be warranted, and how such text changes would clarify the
rule or make it nore workable. W intend to devel op gui dance
to better define these equivalency criteria and the
informati on we woul d need fromyou to eval uate your
equi val ency denonstrations for WPS.

F. Equi val ency of alternative General Provisions
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The purpose of this discussionis to clarify how you
shoul d denonstrate equival ency for the part 63 Ceneral
Provi sions contained in 40 CFR part 63, subpart A8 In this
rul emaki ng we neither propose to change any rul e | anguage in
subpart A, nor to take comment on the General Provisions
thenmsel ves. Rather, we are taking comments on our guidelines
for denonstrating equival ency for the General Provisions as
we present themin this preanble.

In addition, we intend to issue guidance that nore fully
expl ai ns the guidelines discussed bel ow and our intended
application of themin review ng individual submttal. This
gui dance shoul d be hel pful to you in devel oping submttal
t hat adequately address our equivalency criteria and
denonstration guidelines. W view the devel opnent of these
gui dance materials as an ongoing process that wll reflect
the evolution of our policy as we resol ve questions and
i ssues that arise in future submttal

The body of the guidance will be a table that
categorizes each individual requirenent in the General
Provi sions according to a sinple classification schenme that
is introduced bel ow

1. Function and i nportance of the General Provisions

8 The General Provisions were pronmul gated on March 16, 1994
(59 FR 12408).
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The General Provisions for part 63 NESHAP contain the
common adm ni strative and technical framework for al
em ssions standards established under section 112. Rather
t han reproduci ng conmon el enents in each standard, we have
used the General Provisions to present these common
requi renents in one place, subpart A of part 63. The Ceneral
Provi sions contain requirenents that pertain to the
adm nistrative and the conpliance-rel ated aspects of
i npl emrenti ng NESHAP. For exanple, the General Provisions
i nclude adm nistrative procedures and criteria for
determning the applicability of standards, responding to
ot her requests for determ nations, granting extensions of
conpl i ance, and approvi ng sources' requests to use
alternative neans of conpliance fromthat specified in an
i ndi vi dual standard. Conpliance-related provisions spell out
the responsibilities of sources to conply with the rel evant
em ssions standards and ot her requirenments. These provisions
i ncl ude conpliance dates, operation and nai ntenance
requi renents, nethods for determ ning conpliance with
st andards, procedures for em ssions (perfornmance) testing and
MRR requi renents.

The General Provisions apply presunptively to every
subpart of part 63, unless specifically overridden in an
i ndi vi dual subpart. Part 63 subparts typically include

tabl es that make explicit which General Provisions
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requi renments have been overridden or replaced for that
st andar d.

The General Provisions approach elimnates redundancy in
adm ni strative and conpliance-rel ated requirenents that are
common to all section 112 standards, and it ensures that a
baseline | evel of consistency wll be maintained anong
i ndi vi dual NESHAP. Because the Ceneral Provisions are a
cornerstone to every section 112 em ssions standard, every
S/L submttal under subpart E nust address how your
alternative requirenents conpare in effect to the CGenera
Pr ovi si ons.

2. Denponstration of equival ency between S/L rules or

prograns and the General Provisions

Sonme of you are concerned that any equival ency
denonstration would require a line-by-line show ng that your
requi renents are equivalent to the General Provisions.
| nst ead, you have argued that you should be able to
denonstrate generally that a conbination of your rules and
policies acconplishes the intent of the General Provisions
and that this general show ng should be sufficient for an
equi val ency denonstration.

We believe that a general showi ng of intent is not
sufficient to denonstrate equival ency under section 112(1)
for the General Provisions. The CGeneral Provisions are an

integral part of each part 63 NESHAP, and we consider themto
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be just as inportant as the requirenents in a source
cat egory-speci fic NESHAP when we eval uate an equi val ency
denonstration. However, at the sane tine, we think a |ine-
by-line equival ency denonstration is not necessary for every
CGeneral Provisions requirenent. Rather, we think the General
Provi sions can be classified into distinguishable categories
of requirenents that would require different criteria to
eval uate their equival ency. The level of rigor associated
w th an equi val ency denonstration for a particul ar CGeneral
Provi si ons requirenent woul d depend on which category it is
in. W have outlined this process in the follow ng
paragraphs and in an associ ated gui dance docunent.

3. CGeneral Provisions categories sinplify equival ency

det ermi nati ons

The individual requirenents in the General Provisions
can be classified into one of three categories:

(1) substantive requirenents,

(2) quality assurance/quality control requirenents, and

(3) adm nistrative requirenments

"Substantive requirenents" is the nbst restrictive
category and consists of those requirenents that are based on
statutory requirenents or on key (fundanental) EPA policies.
An exanple of a statutory requirenent is the requirenent for
new sources to conply with promul gated standards on the

pronmul gati on date, or upon startup if the startup date is
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| ater than the pronul gation date. The 5-year record
retention requirenent for major sources is a cornerstone of
our conpliance assurance and enforcenent program W would
be unlikely to approve alternatives to any of the
requirenents in this class. However, under sone
circunstances we nmay approve an alternative requirenent, but
we woul d require a detail ed show ng based on case-specific
factors to denonstrate that the alternative requirenent is
justified. The test for this category is "equival ence" --
the alternative requirement nust be as stringent as Federal
requi renent on a one-to-one basis.

In the second class of requirenents, called "quality

assurance/quality control requirenents,” we would judge

whet her the requirenment in the General Provisions is rel ated
to an inportant policy and/or guidance that is required of
every standard. In this case, your regulatory | anguage coul d
differ, but a requirenent that achieves the sane intent nust
be included in all substituted rules. |In our judgenent,
requirenents that fall into the category of "quality
assurance/quality control" directly inpact the |evel of
control and our ability to determ ne conpliance. For
exanpl e, the General Provisions require sources to devel op
detailed startup, shutdown, and mal function (SSM plans for

operating and mai ntaining sources during periods of SSM The

essential standard is that sources, including their process



191
and air pollution control equi pnent, must be operated and
mai ntained 1in a manner consistent with good air pollution
control practices for mnimzing emssions to the |levels
requi red by the standards. However, there are many
acceptabl e ways to inplenent the general requirenents to
devel op SSM pl ans and prograns of corrective action
Therefore, for the "quality assurance/quality control"”
category, your alternative requirenents need not be identical
to the correspondi ng General Provisions. For us to find that
your alternative requirenents are no |less stringent, we would
require that they satisfy the intent and the enforceability
of the requirenents as witten in the Federal rules. Like
"substantive requirenents," for "quality assurance/quality
control™ requirenments you nust have equival ent provisions in
the rules or other requirenents you submt to us for
approval .

An exanpl e of another situation where we could be
flexible in granting equivalency for requirenents in the
second category is the preconstruction review requirenments
found in 863.5. Section 63.5 inplenents the requirenent in
section 112(i)(1) of the Act that we (or a del egated agency)
revi ew sources' plans for major construction or
reconstruction activities to determne that new and
reconstructed maj or sources can conply with pronul gat ed

NESHAP when they start up. W are sensitive to the fact that
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you al ready have preconstruction review progranms and that
section 112 sources may be required to undergo
preconstruction review for other purposes such as major or
m nor new source review. W believe we can find your
existing prograns to be as stringent as the requirenents of
863.5 provided they achieve simlar results as 863.5 would
achieve. For affected sources, this also would elimnate the
burden of having to go through two simlar preconstruction
revi ew processes.

We consider the final category, "adm nistrative

requirenents,” to be the nost flexible in terns of your
opportunities to nake adjustnents in your rules or prograns.
"Adm ni strative requirenents” relate primarily to program
managenent. For exanple, 863.10(a) allows sources to
streamine their reporting requirenents by requesting
adjustnents to their reporting schedules. Because this
provision is not essential to inplenenting NESHAP, and
because the particular formits process requirenments take is
not essential to inplenmenting the intent of the provision as
a whol e, you have discretion to elimnate it altogether or to
substitute an alternative process that neets the sane intent.
In either case, the resulting package must be as stringent or
nore stringent than the Federal requirenents. Wile sone

"adm ni strative requirenents" may be necessary to inplenent

t he Federal NESHAP the way we think they should be
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i npl emrented, in general for this category of Genera
Provi sions, you have considerable flexibility to alter the
formof the requirenents.

The follow ng table provides sone additional exanpl es of
how we categorize various General Provisions requirenents
according to the classification schene we just described. In
the table, "substantive requirenents” are indicated by an
"A" "quality assurance/quality control requirenents" are
indicated by a "B," and "adm nistrative requirenents" are
indicated by a "C' under the colum | abel ed "Equi val ency
Determ nation." A conplete classification schene for all the
CGeneral Provisions requirenments will be provided in the
gui dance docunent referenced above.

4. How woul d t he equi val ency denpnstration process be

i npl emented for the General Provisions?

Each of your submttals that contain alternative
requi renents nust contain an equival ency denonstration for
the pertinent General Provisions (unless your rules or permt
ternms inplenment the part 63 General Provisions unchanged).
In order to ensure that the review process is workable and
tinely, it is essential that your submttal specifically
address each requirenent in the General Provisions and
di scuss any differences between a proposed alternative and

t he General Provisions.
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To denonstrate equival ency for "substantive
requi renents,” you would need to denonstrate that they are
equivalent (i.e., as stringent as the correspondi ng Federal
requi renent) on a one-to-one basis. For exanple, the
requirenent within a standard to do a conpliance
denonstration (e.g., a performance test) is a fixed
requi renent that you would need to reflect in your section
112(1) submttal. However, within the limts of the
associated requirenments classified as either "quality
assurance/quality control"™ or "adm nistrative," we would have
di scretion in determ ning overall equival ency, and we may be
able to determ ne equival ency holistically, by considering

nore than one requirenent at a tine.
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EXAMPLES OF GUI DANCE
GENERAL PROVI SI ONS EQUI VALENCY CRI TERI A

Equi val ency

Part 63 General Det er m n-
Provi si ons Reference Sunmary of Section(s) ation Conment s
63.1(a)(6) How to obtain source C Not related to statutory
category list or schedul e. requi rement or fundanmenta
policy. Purely
i nf ormational .
63.1(a)(7) Subpart D contai ns C I nformational. Cross
procedures for obtaining an ref erences other parts of
ext ensi on of conpliance with t he CFR
a rel evant standard through
an early reduction of
em ssi ons of HAP pursuant to
section 112(i)(5) of the
Act. Refers to subpart D
for extension of conpliance
t hrough an early reduction
program pursuant to
Section 112(i)(5).
63.1(a)(12) Ti me periods or deadlines C Section provided for
may be changed if owner or conveni ence. Not essentia
operator and adni ni strator to an alternative program
agree, according to
procedures in notification
requi rements (63.9(i)).
63. 1(b) (3) Stationary source emtting B Fundanent al EPA poli cy.

HAP, but not subject to this
part, shall keep a record of
applicability determ nation
on site for 5 years, or

until the source changes its
oper ati ons.

Needed for enforcenent
purposes. Flexibility in
formof applicability
records possible.
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Equi val ency

Part 63 General Det er m n-
Provi si ons Reference Sunmary of Section(s) ation Conment s
63.4(a) (1) Affected source shoul d not A Key statutory requirenents.
Pr ohi bi t ed operate in violation of
Activities provi sions of this part
unl ess granted an extension
of conmpliance.
63. 5(b) (3) Source nust obtain witten A Approval prior to
approval prior to construction is a key
constructing a new or statutory requirenent.
reconstructing an existing
maj or source after
promul gati on has occurred,
even if the S/L does not
have an approved permt
program
63.5(d) (4) Al ows the Adm nistrator to B Program nust al | ow
request additional Admi ni strator opportunity to
i nformation after subnittal request clarifications/nore
of application. i nf ormati on.
63.5(e) Li sts procedures for B Form of program may vary.
Approval of approval of construction or
Construction or reconstruction process if
Reconstruction Admi ni strator determines it
Procedur es will not violate part 63
st andar ds.
63.6(b) (1) If initial startup occurs A Al ternative conpliance dates

Conpl i ance Dat es

before effective date of
part 63 standard, source
nmust conply by effective
date of the standard.

nmust be no | ater than the
conpli ance dates in the
NESHAP.




197
We are seeking comments on ways to streamine the review process for alternative
CGeneral Provisions requirenents while ensuring that we wll receive sufficient
information to conduct a review that results in the approval of appropriate
alternative General Provisions.

Xl . How will the section 112(r) accidental release program provisions of subpart E

change and how will these changes affect the del egation of the RMP provisions?

We are proposing revisions to sections 63.90 and 63.95 to reflect the final rules
t hat have been promulgated to inplenent the accidental release programrequired by
section 112(r). \Wen subpart E was pronul gated in 1993, the section 112(r) rules were
not yet final. The section 112(r) rules were subsequently pronul gated on January 31,
1994 (list of regul ated substances) (59 FR 4478) and June 20, 1996 (ri sk managenent
progranms or RVP) (61 FR 31668) in 40 CFR part 68. These rules require the devel opnent
and i nplenentation of a risk managenent program by sources that store or contain
onsite nore than a threshold quantity of a hazardous substance listed in 868. 130.
This list is not the sane as the section 112(b) hazardous air pollutant |ist.

Part 68 also requires that a RW be submtted to a central location in a nethod
and format to be specified by us. Wth help fromrepresentatives of industry, State

and | ocal governnents, environnmental groups, and academ a, we are devel oping a system
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for electronic subm ssion of RWs to reduce paperwork burdens
and facilitate data nmanagenent. Under this system
facilities covered by the Ri sk Managenent Programrule would
submt their RMWs to us and we woul d then distribute the RWs
to the entities that are designated by section
112(r)(7)(B)(iii) to also receive them-S/Ls and the Chem ca
Safety and Hazard | nvestigation Board (established under
section 112(r)(6) of the Act). Further, we would al so nake
the RVWPs available to the public under section 114(c) of the
Act, as provided by section 112(r)(7)(B)(iii).

We are proposing to revise sections 63.90 and 63.95 to
make the requirenents for del egation consistent with the
final part 68 rules and our plan for an el ectronic subm ssion
systemfor RWs. Specifically, we are proposing to add to
863.90 a statenent that the authorities in the RWMP provisions
of part 68, subpart G wll not be delegated to you. The
system of el ectronic submssion of RWs is feasible only if
all RWPs include the data el enents prescribed by subpart G
and are submtted in the sane fornat.

You could still require subm ssion of additional
i nformati on under your own program and could include those
additional information requirenents in the programyou submt
to us for approval under part 63. W w Il consider your
request to include S/L information requirenents in our

el ectronic RVMP subm ssion program for use by covered
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facilities in that S/L’s jurisdiction. Qur approval of your
programt hrough a subpart E del egation process woul d nake
those additional requirenents federally enforceable.
However, inclusion of additional S/L requirenents potentially
rai ses technical and | egal issues that we would need to
address in deciding to what extent we coul d accommbdat e such
requests. In any event, any of your information requirenents
i ncluded in our electronic subm ssion programwould be in
addition to the standard data required under part 68 subpart
G

Wth respect to listing chem cals for coverage by the
RVP program we are proposing to add 863.90(c)(1)(ii) to
clarify that the authority to amend the |ist of chem cals and
the related thresholds will not be delegated to you as part
of a section 112(1) delegation. You may still adopt a risk
managenent program nore stringent than ours that |ists
addi tional chemicals or sets |ower thresholds for regul ated
subst ances which we could approve if submtted as part of the
S/L del egation request. |If, however, a S/L subsequently
changes its list of chemcals or the related thresholds after
we have approved their program the changes would have to be
submtted to us before they could becone part of the program
that we have approved and nade federally enforceable.

We are al so proposing to revise 863.95 to nake it

consistent wwth the requirenents of the final RV rule. The
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revisions would elimnate the requirenents for your prograns
to register or receive RWs fromcovered facilities and to
make RMPs avail able to the public consistent with the
provi sions of section 114 of the Act. Registration
i nformati on has been nmade part of the RMP prescribed by
subpart G the authorities of which, as noted above, we are
not delegating to you. You could require additional
registration information, but you nay not change the
registration information that subpart Grequires. You could
al so require that covered facilities in your jurisdiction
send a copy of their RVMPs to the S/L, as well as to us, but
you could not relieve covered facilities fromthe obligation
in subpart Gto send their RWs to us. You may al so provide
public access to RWPs consistent with the provisions of Act
section 114, but since we will be providing such public
access, you need not duplicate that function in order to
obt ai n approval of your program You will continue to be
required to review RVWPs and provide technical assistance to
sour ces.

We are also proposing to elimnate the requirenents for
coordi nati on nmechanisns wth the Chem cal Safety and Hazard
| nvestigati on Board, state energency response comm SSi ons,
| ocal energency planning commttees, and air permtting
authorities. Although we encourage S/Ls that take del egation

to coordinate with these groups, we do not believe that it
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shoul d be a requirenent for gaining del egation or for having
an equi val ency denonstration approved. Part 68 already lists
the responsibilities of air permtting agencies in relation
to part 68; coordination between the permtting agency and
the del egated agency will follow naturally fromthose
provisions. W are also proposing to delete the reference to
a “core prograni in 863.95(c) because the elenents referenced
as the core program have been del et ed.

The proposed 863.95 continues to say that you may
request delegation for a full or partial program Ful
del egati on neans you take over the entire section 112(r)
program for all covered sources in your jurisdiction.
Partial del egation neans you take the entire section 112(r)
programfor title V permtted sources only, or the entire
program for sone discrete universe of sources covered by the
section 112(r) rule. In other words, under parti al
del egation, you may request inplenentation authority for a
defined uni verse of sources, but may not take |less than the
entire section 112(r) programfor that defined universe.

XIl. Admnistrative requirenents for this rul emaking

A Publ i ¢ Hearing

A public hearing will be held, if requested, to discuss
t he proposed standards in accordance with the Adm nistrative
Procedures Act. Persons wi shing to make oral presentations

on the proposed standards should contact EPA (see ADDRESSES).
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To provide an opportunity for all who may wi sh to speak, ora
presentations will be [imted to 15 m nutes each. Any nenber
of the public may file a witten statenent on or before

[Insert date 60 days after publication in the FEDERAL

REG STER]. Witten statenments should be addressed to the Air
and Radi ati on Docket and Information Center (see ADDRESSES),
and refer to docket nunmber A-97-29. A verbatimtranscript of
the hearing and witten statenents will be placed in the
docket and be available for public inspection and copying, or
be mail ed upon request, at the Air and Radi ati on Docket and
I nfformati on Center (see ADDRESSES).
B. Docket

The docket for this regulatory action is docket nunber
A-97-29. The docket is an organized and conplete file of al
the information considered by the EPA in the devel opnent of
this rul emaki ng. The docket is a dynamc file, because
material is added throughout the rul emaki ng devel opnent. The
docketing systemis intended to all ow nenbers of the public
and industries involved to readily identify and | ocate
docunents so that they can effectively participate in the
rul emaki ng process. Along with the proposed and pronul gat ed
standards and their preanbles, the contents of the docket
wll serve as the record in case of judicial review [ See
section 307(d)(7)(A) of the Act.]

C. Executive Order 12866
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Under Executive Order 12866 (58 FR 51735, QOctober 4,
1993), the EPA nust determ ne whether the regulatory action
is "significant” and therefore subject to review by the
O fice of Managenent and Budget (OVB) on the basis of the
requi renents of the Executive Order in addition to its nornma
review requirenents. The Executive Order defines
"significant regulatory action" as one that is likely to
result in a rule that may:

(1) Have an annual effect on the econony of $100
mllion or nore or adversely affect in a material way the
econony, a sector of the econony, productivity, conpetition,
j obs, the environnent, public health or safety, or State,
| ocal, or Tribal governnents or comrunities;

(2) GCreate a serious inconsistency or otherw se
interfere with an action taken or planned by anot her agency;

(3) Materially alter the budgetary inpact of
entitlenents, grants, user fees, or |loan prograns, or the
rights and obligations of recipients thereof; or

(4) Raise novel legal or policy issues arising out of
| egal mandates, the President’s priorities, or the principles
set forth in the Executive O der.

Al t hough this proposed rule will not have an annual
effect on the econony of $100 million or nore, and therefore
is not considered economcally significant, EPA has

determned that this rule is a "significant regulatory
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action" because it contains novel policy issues. This action
was submtted to OVMB for review as required by Executive
Order 12866. Any witten comments from OVB to the EPA and
any witten EPA response to any of those comments will be
included in the docket listed at the beginning of this notice
under ADDRESSES. In addition, consistent with Executive
Order 12866, the EPA consulted extensively with S/L's, the
parties that will nost directly be affected by this proposal.
Mor eover, the Agency has al so sought involvenent from
i ndustry and public interest groups as descri bed herein.

D. Enhanci ng the | ntergovernnental Partnership Under

Executive Order 12875

Under Executive Order 12875, EPA may not issue a
regulation that is not required by statute and that creates a
mandat e upon a State, local or tribal government, unless the
Federal governnment provides the funds necessary to pay the
direct conpliance costs incurred by those governnents, or EPA
consults with those governnments. |If EPA conplies by
consul ting, Executive Order 12875 requires EPA to provide to
the Ofice of Managenent and Budget a description of the
extent of EPA's prior consultation wth representatives of
affected State, local and tribal governnents, the nature of
their concerns, copies of any witten comunications fromthe

governnents, and a statenent supporting the need to issue the
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regulation. 1In addition, Executive Order 12875 requires EPA
to devel op an effective process permtting elected officials
and other representatives of State, local, and tri bal
governnments “to provide nmeaningful and tinely input in the
devel opnent of regul atory proposals containing significant
unfunded nmandates.”

Today’s rul e does not create a mandate on State, |ocal,
or tribal governnents. The rule does not inpose any
enforceable duties on these entities. Specifically, they are
not required to purchase control systens to neet the
requirenents of this rule. Also, in developing this rule,
EPA consulted with States to enable themto provide
meani ngful and tinely input in the devel opnent of this rule.
Accordingly, the requirenents of section 1(a) of Executive
Order 12875 do not apply to this rule.

E. Consultation and Coordination with | ndian Tri bal

Gover nnent s Under Executive Order 13084

Under Executive Order 13084, EPA may not issue a
regulation that is not required by statute, that
significantly or uniquely affects the communities of Indian
tribal governnments, and that inposes substantial direct
conpliance costs on those communities, unless the Federal
gover nnment provides the funds necessary to pay the direct
conpliance costs incurred by the tribal governnents, or EPA

consults with those governnents. |f EPA conplies by
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consul ting, Executive Order 13084 requires EPA to provide to
the Ofice of Managenent and Budget, in a separately
identified section of the preanble to the rule, a description
of the extent of EPA's prior consultation with
representatives of affected tribal governnents, a sunmary of
the nature of their concerns, and a statenent supporting the
need to issue the regulation. In addition, Executive Oder
13084 requires EPA to devel op an effective process permtting
el ected officials and other representatives of Indian tribal
governnments “to provide nmeaningful and tinely input in the
devel opnent of regulatory policies on matters that
significantly or uniquely affect their communities.”

Today’ s rul e does not significantly or uniquely affect
the communities of Indian tribal governnments. Because this
rule inplenents a voluntary program it inposes no direct
conpliance costs on these comunities. Accordingly, the
requi renents of section 3(b) of Executive Order 13084 do not
apply to this rule.

F. Paper wor K Reducti on Act

EPA has submtted to OVB requirenments for collecting
informati on associated with the proposed standards (those
included in 40 CFR part 63, subpart E) for approval under the
provi sions of the Paperwork Reduction Act of 1980, 44 U S.C
3501 et seq. EPA has prepared an Information Coll ection

Request (ICR) (I CR No. 1643.03), and you may get a copy from
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Sandy Farmer by mail at OPPE Regul atory Information Division,
U.S. Environnental Protection Agency (2137), 401 M Street,
S. W, Washington, DC 20460, by email at farner.sandy@pa. gov,
or by calling (202)260-2740. A copy may al so be downl oaded
off the Internet at http://ww.epa.gov/icr.

This information i s needed and used by EPA to determ ne
if the State, local or Tribal governnent submitting an
application has net the criteria established in the 40 CFR
Part 63, Subpart E anmended rule. This information is
necessary for the Admnistrator to determ ne the
acceptability of approving the affected entity’s rules or
prograns in lieu of the Federal rules or prograns. The
collection of information is authorized under 42 U . S. C. 7401-
7671q.

The total 3-year burden of the collection is estimated
at 1,468,989 hours. The estimated average annual burden is
489, 663 hours, 3,856 hours per respondent, and 104 hours per
response. EPA has estimated that 127 State/l ocal agencies
wi |l request delegation of 35 MACT standards each using the
vari ous del egation options. |In addition, the 127 agencies
w Il use the accidental rel ease prevention programon a one-
time only basis during the first 2 years of the collection.
The cost burden of this response is limted to the |abor
costs of agency personnel to conply with the notification,

reporting, and recordkeeping elenments of the proposed rule.
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These costs are estinmated at $45.8 million for the 3-year
collection period and $15.3 mllion on average for each year
of the collection period. There are no capital, startup or
operation costs associated with the proposed rule.

Burden neans the total tinme, effort, or financial
resources expended by persons to generate, maintain, retain,
di scl ose, or provide information to or for a Federal Agency.
This includes the tine needed to review instructions, process
and mai ntain informati on, and di scl ose and provide
information; to adjust the existing ways to conply with any
previously applicable instructions and requirenents; to train
personnel to respond to a collection of information; to
search existing data sources; to conplete and review the
collection of information; and to transmt or otherw se
di scl ose the information.

An agency may not conduct or sponsor, and a person is
not required to respond to, a collection of information
unless it displays a current OMB control nunber. The OWB
control nunbers for EPA s regulations are listed in 40 CFR
part 9 and 48 CFR chapter 15.

Send comments on the Agency’s need for this information,
the accuracy of the provided burden estimates, and any
suggesting nethods for m nim zing respondent burden,

i ncludi ng through the use of automated coll ection techniques,

to the Director, OPPE Regulatory Information Division, US.
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Envi ronnental Protection Agency (2137), 401 M Street,
Washi ngton, DC 20460, and to the Ofice of Information and
Regul atory Affairs, O fice of Managenent and Budget, 725 17th
Street NW Washi ngton, DC 20503, marked "Attention: Desk
Ofice for EPA." Include the ICR nunber in any
correspondence. Since OMB is required to make a deci sion
concerning the I CR between 30 and 60 days after [Insert date
of publication in the FEDERAL REG STER], a comment to OMB is
best assured of having its full effect if OVB receives it by
[Insert date 30 days after publication in the FEDERAL
REA STER]. The final rule will respond to any OVMB or public
comments on the information collection requirenents contai ned
in this proposal.

G Requl atory Flexibility Act

Under the Regulatory Flexibility Act (Public Law 96-354,
Septenber 19, 1980), whenever an agency publishes a rule of
general applicability for which notice of proposed rul emaki ng
is required, it nust, except under certain circunstances,
prepare a Regul atory Flexibility Analysis that describes the
i npact of the rule on small entities (i.e., small businesses,
organi zati ons, and governnental jurisdictions). That
analysis is not necessary if the agency certifies that the
rule will not have a significant econom c inpact on a

substanti al nunmber of small entities.
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EPA believes that there will be little or no inpact on
small entities as a result of the pronmulgation of this
proposed rul e. State and Local governnents are the only
entities affected by this action and EPA expects that nost or
all of the governnments which woul d have the authority to
accept partial or conplete del egation under section 112(1) of
the Act are those whose popul ati ons exceed 50, 000 persons and
are, thus, not considered “small.” Accordingly, because few
or none of the affected entities are expected to be smal
entities, and because the regulatory inpacts wll be
insignificant, pursuant to the provisions of 5 U S.C. 605(b),
| hereby certify that this rule will not have a significant
econom c i npact on a substantial nunber of small entities.

H. Unf unded Mandat es Ref or m Act

Title I'l of the Unfunded Mandates Reform Act of 1995
(UVRA), Public Law 104-4, establishes requirenents for
Federal agencies to assess the effects of their regulatory
actions on State, local, and Tribal governments and the
private sector. Under section 202 of the UVRA, EPA generally
must prepare a witten statenent, including a cost-benefit
anal ysis, for proposed and final rules wth "Federal
mandat es” that may result in expenditures to State, |ocal,
and Tribal governnents, in the aggregate, or to the private
sector of $100 million or nore in any one year. Before

promul gating an EPA rule for which a witten statenent is
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needed, section 205 of the UVRA generally requires EPAto
identify and consi der a reasonabl e nunber of regul atory
alternatives and adopt the |east costly, nost cost-effective
or | east burdensone alternative that achieves the objects of
the rule. The provisions of section 205 do not apply when
they are inconsistent with applicable Iaw. Mreover, section
205 allows EPA to adopt an alternative other than the | east
costly, nost cost-effective or | east burdensone alternative
if the Adm nistrator publishes with the final rule an
expl anation why that alternative was not adopted. Before EPA
establishes any regulatory requirenents that may
significantly or uniquely affect small governnents, including
Tri bal governnents, EPA nust have devel oped under section 203
of the UVRA a small governnent agency plan. The plan nust
provide for notifying potentially affected small governnents,
enabling officials of affected small governnents to have
meani ngful and tinely input in the devel opnent of EPA
regul atory proposals with significant Federal
i ntergover nmental mandates, and inform ng, educating, and
advi sing small governnents on conpliance with the regul atory
requirenents.

This rule contains no Federal mandates (under the
regul atory provisions of Title Il of the UVRA) for S/L
governnments or the private sector. Because the proposed

rule, if promulgated, is estimated to result in the
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expenditure by S/L governnents of significantly |less than
$100 million in any one year, EPA has not prepared a
budgetary i npact statenent or specifically addressed the
selection of the |east costly, nost effective, or |east
burdensone alternative. Because small governnments will not
be significantly or uniquely affected by this rule, EPA is
not required to develop a plan with regard to smal
governnents. Moreover, this action proposes anendnents to a
rule that is voluntary for S/L governnents, so it does not
i npose any mandates on those entities. Therefore, the
requi renents of the Unfunded Mandates Act do not apply to
this section. Nonetheless, the EPA has encouraged
significant involvenent by State and | ocal governnents, as
detail ed throughout this preanble.

| . Protection of Children from Environnental Health Ri sks

and Safety Ri sks Under Executive Order 13045

Executive Order 13045 applies to any rule that EPA
determ nes (1) economcally significant as defined under
Executive Order 12866, and (2) the environnental health or
safety risk addressed by the rule has a di sproportionate
effect on children. |If the regulatory action neets both
criteria, the Agency nust evaluate the environnmental health
or safety effects of the planned rule on children and explain

why the planned regulation is preferable to other potentially
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effective and reasonabl e alternatives considered by the
Agency.

This proposed rule is not subject to Executive O der
13045, entitled Protection of Children from Environnental
Health Ri sks and Safety Risks (62 FR 19885, April 23, 1997),
because it is not an economcally significant regulatory
action as defined by Executive Order 12866.

J. Nat i onal Technol ogy Transfer and Advancenent Act

Section 12(d) of the National Technol ogy Transfer and
Advancenent Act of 1995 (“NTTAA"), Pub L. No. 104-113, §
12(d) (15 U.S.C. 272 note) directs EPA to use voluntary
consensus standards in its regulatory activities unless to do
so woul d be inconsistent with applicable |aw or ot herw se
inpractical. Voluntary consensus standards are technical
standards (e.g., materials specifications, test nethods,
sanpling procedures, and busi ness practices) that are
devel oped or adopted by voluntary consensus standards bodi es.
The NTTAA directs EPA to provide Congress, through QVB,
expl anati ons when the Agency decides not to use avail able and
appl i cabl e voluntary consensus st andards.

The proposed rul e does not involve technical standards.
Therefore, EPA is not considering the use of any voluntary
consensus standards.

The section 112(1) rule is nmerely a procedural screen

t hrough whi ch substantive air toxics standards are del egat ed
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and is not susceptible to the use of VCS. [If any of the
Federal air toxics standards del egated through section 112(1)
have VCS, then the section 112(l) rule wll assure that the
conparable S/L standard has equi val ent requirenents. The
section 112(1) rule itself, however, is not a vehicle for the
application of VCS.

Xi1l. Statutory Authority

The statutory authority for this proposal is provided by
sections 101, 112, 114, 116, and 301 of the Act as anended
(42 U.S.C. 7401, 7412, 7414, 7416, and 7601). This
rul emeking is al so subject to section 307(d) of the Act (42

U S.C 7407(d)).
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