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agent rejects the request for medi-
ation, the certifying agent shall pro-
vide written notification to the appli-
cant for certification or certified oper-
ation. The written notification shall
advise the applicant for certification or
certified operation of the right to re-
quest an appeal, pursuant to §205.681,
within 30 days of the date of the writ-
ten notification of rejection of the re-
quest for mediation. If mediation is ac-
cepted by the certifying agent, such
mediation shall be conducted by a
qualified mediator mutually agreed
upon by the parties to the mediation. If
a State organic program is in effect,
the mediation procedures established
in the State organic program, as ap-
proved by the Secretary, will be fol-
lowed. The parties to the mediation
shall have no more than 30 days to
reach an agreement following a medi-
ation session. If mediation is unsuc-
cessful, the applicant for certification
or certified operation shall have 30
days from termination of mediation to
appeal the certifying agent’s decision
pursuant to §205.681. Any agreement
reached during or as a result of the me-
diation process shall be in compliance
with the Act and the regulations in
this part. The Secretary may review
any mediated agreement for con-
formity to the Act and the regulations
in this part and may reject any agree-
ment or provision not in conformance
with the Act or the regulations in this
part.

§205.664 [Reserved]

§205.665 Noncompliance
for certifying agents.

(a) Notification. When an inspection,
review, or investigation of an accred-
ited certifying agent by the Program
Manager reveals any noncompliance
with the Act or regulations in this
part, a written notification of non-
compliance shall be sent to the certi-
fying agent. Such notification shall
provide:

(1) A description of each noncompli-
ance;

(2) The facts upon which the notifica-
tion of noncompliance is based; and

(3) The date by which the certifying
agent must rebut or correct each non-
compliance and submit supporting doc-
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umentation of each correction when
correction is possible.

(b) Resolution. When the certifying
agent demonstrates that each non-
compliance has been resolved, the Pro-
gram Manager shall send the certifying
agent a written notification of non-
compliance resolution.

(c) Proposed suspension or revocation.
When rebuttal is unsuccessful or cor-
rection of the noncompliance is not
completed within the prescribed time
period, the Program Manager shall
send a written notification of proposed
suspension or revocation of accredita-
tion to the certifying agent. The notifi-
cation of proposed suspension or rev-
ocation shall state whether the certi-
fying agent’s accreditation or specified
areas of accreditation are to be sus-
pended or revoked. When correction of
a noncompliance is not possible, the
notification of noncompliance and the
proposed suspension or revocation may
be combined in one notification. The
notification of proposed suspension or
revocation of accreditation shall state:

(1) The reasons for the proposed sus-
pension or revocation;

(2) The proposed effective date of the
suspension or revocation;

(3) The impact of a suspension or rev-
ocation on future eligibility for accred-
itation; and

(4) The right to file an appeal pursu-
ant to §205.681.

(d) Willful violations. Notwithstanding
paragraph (a) of this section, if the
Program Manager has reason to believe
that a certifying agent has willfully
violated the Act or regulations in this
part, the Program Manager shall send
a written notification of proposed sus-
pension or revocation of accreditation
to the certifying agent.

(e) Suspension or revocation. When the
accredited certifying agent fails to file
an appeal of the proposed suspension or
revocation of accreditation, the Pro-
gram Manager shall send a written no-
tice of suspension or revocation of ac-
creditation to the certifying agent.

(f) Cessation of certification activities.
A certifying agent whose accreditation
is suspended or revoked must:

(1) Cease all certification activities
in each area of accreditation and in
each State for which its accreditation
is suspended or revoked.
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(2) Transfer to the Secretary and
make available to any applicable State
organic program’s governing State offi-
cial all records concerning its certifi-
cation activities that were suspended
or revoked.

(g9) Eligibility. (1) A certifying agent
whose accreditation is suspended by
the Secretary under this section may
at any time, unless otherwise stated in
the notification of suspension, submit
a request to the Secretary for rein-
statement of its accreditation. The re-
quest must be accompanied by evi-
dence demonstrating correction of each
noncompliance and corrective actions
taken to comply with and remain in
compliance with the Act and the regu-
lations in this part.

(2) A certifying agent whose accredi-
tation is revoked by the Secretary
shall be ineligible to be accredited as a
certifying agent under the Act and the
regulations in this part for a period of
not less than 3 years following the date
of such revocation.

§§205.666-205.667 [Reserved]

§205.668 Noncompliance procedures
under State organic programs.

(a) A State organic program’s gov-
erning State official must promptly
notify the Secretary of commencement
of any noncompliance proceeding
against a certified operation and for-
ward to the Secretary a copy of each
notice issued.

(b) A noncompliance proceeding,
brought by a State organic program’s
governing State official against a cer-
tified operation, shall be appealable
pursuant to the appeal procedures of
the State organic program. There shall
be no subsequent rights of appeal to
the Secretary. Final decisions of a
State may be appealed to the United
States District Court for the district in
which such certified operation is lo-
cated.

(c) A State organic program’s gov-
erning State official may review and
investigate complaints of noncompli-
ance with the Act or regulations con-
cerning accreditation of certifying
agents operating in the State. When
such review or investigation reveals
any noncompliance, the State organic
program’s governing State official
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shall send a written report of non-
compliance to the Program Manager.
The report shall provide a description
of each noncompliance and the facts
upon which the noncompliance is
based.

§205.669 [Reserved]

INSPECTION AND TESTING, REPORTING,
AND EXCLUSION FROM SALE

§205.670 Inspection and testing of ag-
ricultural product to be sold or la-
beled “organic.”

(a) All agricultural products that are
to be sold, labeled, or represented as
““100 percent organic,” ‘‘organic,” or
““made with organic (specified ingredi-
ents or food group(s))” must be made
accessible by certified organic produc-
tion or handling operations for exam-
ination by the Administrator, the ap-
plicable State organic program’s gov-
erning State official, or the certifying
agent.

(b) The Administrator, applicable
State organic program’s governing
State official, or the certifying agent
may require preharvest or postharvest
testing of any agricultural input used
or agricultural product to be sold, la-
beled, or represented as ‘‘100 percent
organic,” ‘‘organic,” or ‘““made with or-
ganic (specified ingredients or food
group(s))”’ when there is reason to be-
lieve that the agricultural input or
product has come into contact with a
prohibited substance or has been pro-
duced using excluded methods. Such
tests must be conducted by the applica-
ble State organic program’s governing
State official or the certifying agent at
the official’s or certifying agent’s own
expense.

(c) The preharvest or postharvest tis-
sue test sample collection pursuant to
paragraph (b) of this section must be
performed by an inspector representing
the Administrator, applicable State or-
ganic program’s governing State offi-
cial, or certifying agent. Sample integ-
rity must be maintained throughout
the chain of custody, and residue test-
ing must be performed in an accredited
laboratory. Chemical analysis must be
made in accordance with the methods
described in the most current edition
of the Official Methods of Analysis of the
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