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agency and the household that each 
may file a summary of arguments 
which shall become a part of the record 
if timely received. Both parties shall 
be advised that failure to file a sum-
mary will not be considered in deciding 
the case and that the summary must 
be postmarked within 10 days of receipt 
of the notice. 

(5) All State agency hearing records 
and decisions shall be available for 
public inspection and copying, subject 
to the disclosure safeguards provided in 
§ 272.1(c), and provided identifying 
names and addresses of household 
members and other members of the 
public are kept confidential. 

(r) Implementation of local level hearing 
decision. (1) In the event the local hear-
ing decision upholds the State agency 
action, any benefits to the household 
which were continued pending the 
hearing shall be discontinued begin-
ning with the next scheduled issuance, 
regardless of whether or not an appeal 
is filed. Collection action for any 
claims against the household for 
overissuances shall be postponed until 
the 15-day appeal request period has 
elapsed, or if an appeal is requested, 
until the State agency upholds the de-
cision of the local hearing authority. 

(2) In the event the local hearing au-
thority decides in favor of the house-
hold, benefits to the household shall 
begin or be reinstated, as required by 
the decision, within the 45-day time 
limit allowed for local hearing proce-
dures. Any lost benefits due to the 
household shall be issued as soon as ad-
ministratively feasible. The State 
agency shall restore benefits to house-
holds which are leaving the project 
area before the departure whenever 
possible. If benefits are not restored 
prior to the household’s departure, the 
State agency shall forward an author-
ization to the benefits to the household 
or to the new project area if this infor-
mation is known. The new project area 
shall accept an authorization and issue 
the appropriate benefits whether the 
notice is presented by the household or 
received directly from another project 
area. 

(s) Implementation of final State agency 
decisions. The State agency is respon-
sible for insuring that all final hearing 
decisions are reflected in the house-

hold’s coupon allotment within the 
time limits specified in paragraph (c) 
of this section. 

(1) When the hearing authority deter-
mines that a household has been im-
properly denied program benefits or 
has been issued a lesser allotment than 
was due, lost benefits shall be provided 
to the household in accordance with 
§ 273.17. The State agency shall restore 
benefits to households which are leav-
ing the project area before the depar-
ture whenever possible. If benefits are 
not restored prior to the household’s 
departure, the State agency shall for-
ward an authorization to the benefits 
to the household or to the new project 
area if this information is known. The 
new project area shall accept an au-
thorization and issue the appropriate 
benefits whether the notice is pre-
sented by the household or received di-
rectly from another project area. 

(2) When the hearing authority up-
holds the State agency’s action, a 
claim against the household for any 
overissuances shall be prepared in ac-
cordance with § 273.18. 

(t) Review of appeals of local level deci-
sions. State agencies which adopt a 
local level hearing system shall estab-
lish a procedure for monitoring local 
level hearing decisions. The number of 
local level decisions overturned upon 
appeal to a State level hearing shall be 
examined. If the number of reversed de-
cisions is excessive, the State agency 
shall take corrective action. 

(u) Departmental review of decisions 
contrary to Federal law and regulations. 
[Reserved] 

[Amdt. 132, 43 FR 47889, Oct. 17, 1978, as 
amended by Amdt. 132, 44 FR 33385, June 8, 
1979; Amdt. 146, 46 FR 1427, Jan. 6, 1981; 
Amdt. 269, 51 FR 10793, Mar. 28, 1986; Amdt. 
356, 59 FR 29713, June 9, 1994; 64 FR 48938, 
Sept. 9, 1999; Amdt. 378, 65 FR 41325, July 5, 
2000; Amdt. 388, 65 FR 70211, Nov. 21, 2000] 

§ 273.16 Disqualification for inten-
tional Program violation. 

(a) Administrative responsibility. (1) 
The State agency shall be responsible 
for investigating any case of alleged in-
tentional Program violation, and en-
suring that appropriate cases are acted 
upon either through administrative 
disqualification hearings or referral to 
a court of appropriate jurisdiction in 
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accordance with the procedures out-
lined in this section. Administrative 
disqualification procedures or referral 
for prosecution action should be initi-
ated by the State agency in cases in 
which the State agency has sufficient 
documentary evidence to substantiate 
that an individual has intentionally 
made one or more acts of intentional 
Program violation as defined in para-
graph (c) of this section. If the State 
agency does not initiate administra-
tive disqualification procedures or 
refer for prosecution a case involving 
an overissuance caused by a suspected 
act of intentional Program violation, 
the State agency shall take action to 
collect the overissuance by estab-
lishing an inadvertent household error 
claim against the household in accord-
ance with the procedures in § 273.18. 
The State agency should conduct ad-
ministrative disqualification hearings 
in cases in which the State agency be-
lieves the facts of the individual case 
do not warrant civil or criminal pros-
ecution through the appropriate court 
system, in cases previously referred for 
prosecution that were declined by the 
appropriate legal authority, and in pre-
viously referred cases where no action 
was taken within a reasonable period 
of time and the referral was formally 
withdrawn by the State agency. The 
State agency shall not initiate an ad-
ministrative disqualification hearing 
against an accused individual whose 
case is currently being referred for 
prosecution or subsequent to any ac-
tion taken against the accused indi-
vidual by the prosecutor or court of ap-
propriate jurisdiction, if the factual 
issues of the case arise out of the same, 
or related, circumstances. The State 
agency may initiate administrative 
disqualification procedures or refer a 
case for prosecution regardless of the 
current eligibility of the individual. 

(2) Each State agency shall establish 
a system for conducting administrative 
disqualifications for intentional Pro-
gram violation which conforms with 
the procedures outlined in paragraph 
(e) of this section. FNS shall exempt 
any State agency from the requirement 
to establish an administrative disquali-
fication system if the State agency has 
already entered into an agreement, 
pursuant to paragraph (g)(1) of this sec-

tion, with the State’s Attorney Gen-
eral’s Office or, where necessary, with 
county prosecutors. FNS shall also ex-
empt any State agency from the re-
quirement to establish an administra-
tive disqualification system if there is 
a State law that requires the referral 
of such cases for prosecution and if the 
State agency demonstrates to FNS 
that it is actually referring cases for 
prosecution and that prosecutors are 
following up on the State agency’s re-
ferrals. FNS may require a State agen-
cy to establish an administrative dis-
qualification system if it determines 
that the State agency is not promptly 
or actively pursuing suspected inten-
tional Program violation claims 
through the courts. 

(3) The State agency shall base ad-
ministrative disqualifications for in-
tentional Program violations on the 
determinations of hearing authorities 
arrived at through administrative dis-
qualification hearings in accordance 
with paragraph (e) of this section or on 
determinations reached by courts of 
appropriate jurisdiction in accordance 
with paragraph (g) of this section. 
However, any State agency has the op-
tion of allowing accused individuals ei-
ther to waive their rights to adminis-
trative disqualification hearings in ac-
cordance with paragraph (f) of this sec-
tion or to sign disqualification consent 
agreements for cases of deferred adju-
dication in accordance with paragraph 
(h) of this section. Any State agency 
which chooses either of these options 
may base administrative disqualifica-
tions for intentional Program violation 
on the waived right to an administra-
tive disqualification hearing or on the 
signed disqualification consent agree-
ment in cases of deferred adjudication. 

(b) Disqualification penalties. (1) Indi-
viduals found to have committed an in-
tentional Program violation either 
through an administrative disqualifica-
tion hearing or by a Federal, State or 
local court, or who have signed either a 
waiver of right to an administrative 
disqualification hearing or a disquali-
fication consent agreement in cases re-
ferred for prosecution, shall be ineli-
gible to participate in the Program: 
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(i) For a period of twelve months for 
the first intentional Program viola-
tion, except as provided under para-
graphs (b)(2), (b)(3), (b)(4), and (b)(5) of 
this section; 

(ii) For a period of twenty-four 
months upon the second occasion of 
any intentional Program violation, ex-
cept as provided in paragraphs (b)(2), 
(b)(3), (b)(4), and (b)(5) of this section; 
and 

(iii) Permanently for the third occa-
sion of any intentional Program viola-
tion. 

(2) Individuals found by a Federal, 
State or local court to have used or re-
ceived benefits in a transaction involv-
ing the sale of a controlled substance 
(as defined in section 102 of the Con-
trolled Substances Act (21 U.S.C. 802)) 
shall be ineligible to participate in the 
Program: 

(i) For a period of twenty four 
months upon the first occasion of such 
violation; and 

(ii) Permanently upon the second oc-
casion of such violation. 

(3) Individuals found by a Federal, 
State or local court to have used or re-
ceived benefits in a transaction involv-
ing the sale of firearms, ammunition or 
explosives shall be permanently ineli-
gible to participate in the Program 
upon the first occasion of such viola-
tion. 

(4) An individual convicted by a Fed-
eral, State or local court of having 
trafficked benefits for an aggregate 
amount of $500 or more shall be perma-
nently ineligible to participate in the 
Program upon the first occasion of 
such violation. 

(5) Except as provided under para-
graph (b)(1)(iii) of this section, an indi-
vidual found to have made a fraudulent 
statement or representation with re-
spect to the identity or place of resi-
dence of the individual in order to re-
ceive multiple food stamp benefits si-
multaneously shall be ineligible to par-
ticipate in the Program for a period of 
10 years. 

(6) The penalties in paragraphs (b)(2) 
and (b)(3) of this section shall also 
apply in cases of deferred adjudication 
as described in paragraph (h) of this 
section, where the court makes a find-
ing that the individual engaged in the 

conduct described in paragraph (b)(2) 
and (b)(3) of this section. 

(7) If a court fails to impose a dis-
qualification or a disqualification pe-
riod for any intentional Program viola-
tion, the State agency shall impose the 
appropriate disqualification penalty 
specified in paragraphs (b)(1), (b)(2), 
(b)(3), (b)(4), and (b)(5) of this section 
unless it is contrary to the court order. 

(8) One or more intentional Program 
violations which occurred prior to 
April 1, 1983 shall be considered as only 
one previous disqualification when de-
termining the appropriate penalty to 
impose in a case under consideration. 

(9) Regardless of when an action 
taken by an individual which caused an 
intentional Program violation oc-
curred, the disqualification periods 
specified in paragraphs (b)(2) and (b)(3) 
of this section shall apply to any case 
in which the court makes the requisite 
finding on or after September 1, 1994. 

(10) For the disqualification periods 
in paragraphs (b)(1), (b)(5) or (b)(6) of 
this section, if the offense occurred 
prior to the implementation of these 
penalties, the State agency may estab-
lish a policy of disqualifying these in-
dividuals in accordance with the dis-
qualification periods in effect at the 
time of the offense. This policy must be 
consistently applied for all affected in-
dividuals. 

(11) State agencies shall disqualify 
only the individual found to have com-
mitted the intentional Program viola-
tion, or who signed the waiver of the 
right to an administrative disqualifica-
tion hearing or disqualification con-
sent agreement in cases referred for 
prosecution, and not the entire house-
hold. 

(12) Even though only the individual 
is disqualified, the household, as de-
fined in § 273.1, is responsible for mak-
ing restitution for the amount of any 
overpayment. All intentional Program 
violation claims must be established 
and collected in accordance with the 
procedures set forth in § 273.18. 

(13) The individual must be notified 
in writing once it is determined that 
he/she is to be disqualified. The dis-
qualification period shall begin no 
later than the second month which fol-
lows the date the individual receives 
written notice of the disqualification. 
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The disqualification period must con-
tinue uninterrupted until completed 
regardless of the eligibility of the dis-
qualified individual’s household. 

(c) Definition of intentional Program 
violation. Intentional Program viola-
tions shall consist of having inten-
tionally: 

(1) made a false or misleading state-
ment, or misrepresented, concealed or 
withheld facts; or 

(2) committed any act that con-
stitutes a violation of the Food Stamp 
Act, the Food Stamp Program Regula-
tions, or any State statute for the pur-
pose of using, presenting, transferring, 
acquiring, receiving, possessing or traf-
ficking of coupons, authorization cards 
or reusable documents used as part of 
an automated benefit delivery system 
(access device). 

(d) Notification to applicant house-
holds. The State agency shall inform 
the household in writing of the dis-
qualification penalties for intentional 
Program violation each time it applies 
for Program benefits. The penalties 
shall be in clear, prominent, and bold-
face lettering on the application form. 

(e) Disqualification hearings. The 
State agency shall conduct administra-
tive disqualification hearings for indi-
viduals accused of intentional Program 
violation in accordance with the re-
quirements outlined in this section. 

(1) Consolidation of administrative dis-
qualification hearing with fair hearing. 
The State agency may combine a fair 
hearing and an administrative disquali-
fication hearing into a single hearing if 
the factual issues arise out of the 
same, or related, circumstances and 
the household receives prior notice 
that hearings will be combined. If the 
disqualification hearing and fair hear-
ing are combined, the State agency 
shall follow the timeframes for con-
ducting disqualification hearings. If 
the hearings are combined for the pur-
pose of settling the amount of the 
claim at the same time as determining 
whether or not intentional Program 
violation has occurred, the household 
shall lose its right to a subsequent fair 
hearing on the amount of the claim. 
However, the State agency shall, upon 
household request, allow the household 
to waive the 30-day advance notice pe-
riod required by paragraph (e)(3)(i) of 

this section when the disqualification 
hearing and fair hearing are combined. 

(2) Disqualification hearing procedures. 
(i) State agencies have the option of 
using the same hearing officials for dis-
qualification hearings and fair hearings 
or designating hearing officials to con-
duct only disqualification hearings. 

(ii) The provisions of § 273.15 (m), (n), 
(o), (p), and (q)(1) are also applicable 
for disqualification hearings. 

(iii) At the disqualification hearing, 
the hearing official shall advise the 
household member or representative 
that they may refuse to answer ques-
tions during the hearing. 

(iv) Within 90 days of the date the 
household member is notified in writ-
ing that a State or local hearing initi-
ated by the State agency has been 
scheduled, the State agency shall con-
duct the hearing, arrive at a decision 
and notify the household member and 
local agency of the decision. The 
household member or representative is 
entitled to a postponement of the 
scheduled hearing, provided that the 
request for postponement is made at 
least 10 days in advance of the date of 
the scheduled hearing. However, the 
hearing shall not be postponed for 
more than a total of 30 days and the 
State agency may limit the number of 
postponements to one. If the hearing is 
postponed, the above time limits shall 
be extended for as many days as the 
hearing is postponed. 

(v) The State agency shall publish 
clearly written rules of procedure for 
disqualification hearings, and shall 
make these procedures available to any 
interested party. 

(3) Advance notice of hearing. (i) The 
State agency shall provide written no-
tice to the individual suspected of com-
mitting an intentional Program viola-
tion at least 30 days in advance of the 
date a disqualification hearing initi-
ated by the State agency has been 
scheduled. If mailed, the notice shall 
be sent either first class mail or cer-
tified mail-return receipt requested. 
The notice may also be provided by any 
other reliable method. If the notice is 
sent using first class mail and is re-
turned as undeliverable, the hearing 
may still be held. 

(ii) If no proof of receipt is obtained, 
a timely (as defined in paragraph (e)(4) 
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of this section) showing of nonreceipt 
by the individual due to circumstances 
specified by the State agency shall be 
considered good cause for not appear-
ing at the hearing. Each State agency 
shall establish the circumstances in 
which non-receipt constitutes good 
cause for failure to appear. Such cir-
cumstances shall be consistent 
throughout the State agency. 

(iii) The notice shall contain at a 
minimum: 

(A) The date, time, and place of the 
hearing; 

(B) The charge(s) against the indi-
vidual; 

(C) A summary of the evidence, and 
how and where the evidence can be ex-
amined; 

(D) A warning that the decision will 
be based solely on information pro-
vided by the State agency if the indi-
vidual fails to appear at the hearing; 

(E) A statement that the individual 
or representative will, upon receipt of 
the notice, have 10 days from the date 
of the scheduled hearing to present 
good cause for failure to appear in 
order to receive a new hearing; 

(F) A warning that a determination 
of intentional Program violation will 
result in disqualification periods as de-
termined by paragraph (b) of this sec-
tion, and a statement of which penalty 
the State agency believes is applicable 
to the case scheduled for a hearing; 

(G) A listing of the individual’s 
rights as contained in § 273.15(p); 

(H) A statement that the hearing 
does not preclude the State or Federal 
Government from prosecuting the indi-
vidual for the intentional Program vio-
lation in a civil or criminal court ac-
tion, or from collecting any 
overissuance(s); and 

(I) If there is an individual or organi-
zation available that provides free 
legal representation, the notice shall 
advise the affected individual of the 
availability of the service. 

(iv) A copy of the State agency’s pub-
lished hearing procedures shall be at-
tached to the 30-day advance notice or 
the advance notice shall inform the in-
dividual of his/her right to obtain a 
copy of the State agency’s published 
hearing procedures upon request. 

(v) Each State agency shall develop 
an advance notice form which contains 

the information required by this sec-
tion. 

(4) Scheduling of hearing. The time 
and place of the hearing shall be ar-
ranged so that the hearing is accessible 
to the household member suspected of 
intentional Program violation. If the 
household member or its representa-
tive cannot be located or fails to ap-
pear at a hearing initiated by the State 
agency without good cause, the hearing 
shall be conducted without the house-
hold member being represented. Even 
though the household member is not 
represented, the hearing official is re-
quired to carefully consider the evi-
dence and determine if intentional Pro-
gram violation was committed based 
on clear and convincing evidence. If 
the household member is found to have 
committed an intentional Program 
violation but a hearing official later 
determines that the household member 
or representative had good cause for 
not appearing, the previous decision 
shall no longer remain valid and the 
State agency shall conduct a new hear-
ing. The hearing official who originally 
ruled on the case may conduct the new 
hearing. In instances where good cause 
for failure to appear is based upon a 
showing of nonreceipt of the hearing 
notice as specified in paragraph 
(e)(3)(ii) of this section, the household 
member has 30 days after the date of 
the written notice of the hearing deci-
sion to claim good cause for failure to 
appear. In all other instances, the 
household member has 10 days from the 
date of the scheduled hearing to 
present reasons indicating a good cause 
for failure to appear. A hearing official 
must enter the good cause decision 
into the record. 

(5) Participation while awaiting a hear-
ing. A pending disqualification hearing 
shall not affect the individual’s or the 
household’s right to be certified and 
participate in the Program. Since the 
State agency cannot disqualify a 
household member for intentional Pro-
gram violation until the hearing offi-
cial finds that the individual has com-
mitted intentional Program violation, 
the State agency shall determine the 
eligibility and benefit level of the 
household in the same manner it would 
be determined for any other household. 
For example, if the misstatement or 
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action for which the household member 
is suspected of intentional Program 
violation does not affect the house-
hold’s current circumstances, the 
household would continue to receive its 
allotment based on the latest certifi-
cation action or be recertified based on 
a new application and its current cir-
cumstances. However, the household’s 
benefits shall be terminated if the cer-
tification period has expired and the 
household, after receiving its notice of 
expiration, fails to reapply. The State 
agency shall also reduce or terminate 
the household’s benefits if the State 
agency has documentation which sub-
stantiates that the household is ineli-
gible or eligible for fewer benefits (even 
if these facts led to the suspicion of in-
tentional Program violation and the 
resulting disqualification hearing) and 
the household fails to request a fair 
hearing and continuation of benefits 
pending the hearing. For example, the 
State agency may have facts which 
substantiate that a household failed to 
report a change in its circumstances 
even though the State agency has not 
yet demonstrated that the failure to 
report involved an intentional act of 
Program violation. 

(6) Criteria for determining intentional 
Program violation. The hearing author-
ity shall base the determination of in-
tentional Program violation on clear 
and convincing evidence which dem-
onstrates that the household mem-
ber(s) committed, and intended to com-
mit, intentional Program violation as 
defined in paragraph (c) of this section. 

(7) Decision format. The hearing 
authority’s decision shall specify the 
reasons for the decision, identify the 
supporting evidence, identify the perti-
nent FNS regulation, and respond to 
reasoned arguments made by the 
household member or representative. 

(8) Imposition of disqualification pen-
alties. (i) If the hearing authority rules 
that the individual has committed an 
intentional Program violation, the 
household member must be disqualified 
in accordance with the disqualification 
periods and procedures in paragraph (b) 
of this section. The same act of inten-
tional Program violation repeated over 
a period of time must not be separated 
so that separate penalties can be im-
posed. 

(ii) No further administrative appeal 
procedure exists after an adverse State 
level hearing. The determinaton of in-
tentional Program violation made by a 
disqualification hearing official cannot 
be reversed by a subsequent fair hear-
ing decision. The household member, 
however, is entitled to seek relief in a 
court having appropriate jurisdiction. 
The period of disqualification may be 
subject to stay by a court of appro-
priate jurisdiction or other injunctive 
remedy. 

(iii) Once a disqualification penalty 
has been imposed against a currently 
participating household member, the 
period of disqualification shall con-
tinue uninterrupted until completed 
regardless of the eligibility of the 
disqualifed member’s household. How-
ever, the disqualified member’s house-
hold shall continue to be responsible 
for repayment of the overissuance 
which resulted from the disqualified 
member’s intentional Program viola-
tion regardless of its eligibility for 
Program benefits. 

(9) Notification of hearing decision. (i) 
If the hearing official finds that the 
household member did not commit in-
tentional Program violation, the State 
agency shall provide a written notice 
which informs the household member 
of the decision. 

(ii) If the hearing official finds that 
the household member committed in-
tentional Program violation, the State 
agency shall provide written notice to 
the household member prior to dis-
qualification. The notice shall inform 
the household member of the decision 
and the reason for the decision. In ad-
dition, the notice shall inform the 
household member of the date the dis-
qualification will take effect. If the in-
dividual is no longer participating, the 
notice shall inform the individual that 
the period of disqualification will be 
deferred until such time as the indi-
vidual again applies for and is deter-
mined eligible for Program benefits. 
The State agency shall also provide 
written notice to the remaining house-
hold members, if any, of either the al-
lotment they will receive during the 
period of disqualification or that they 
must reapply because the certification 
period has expired. The procedures for 
handling the income and resources of 
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the disqualified member are described 
in § 273.11(c). A written demand letter 
for restitution, as described in 
§ 273.18(d)(3), shall also be provided. 

(iii) Each State agency shall develop 
a form for notifying individuals that 
they have been found by an administra-
tive disqualification hearing to have 
committed intentional Program viola-
tion. The form shall contain the infor-
mation required by this section. 

(10) Local level hearings. (i) The State 
agency may choose to provide adminis-
trative disqualification hearings at the 
local level in some or all of its project 
areas with a right to appeal to a State 
level hearing. If a local level disquali-
fication hearing determines that a 
household member committed inten-
tional Program violation, the notifica-
tion of hearing decision described in 
paragraph (e)(9) of this section shall 
also inform the household member of 
the right to appeal the decision within 
15 days after the receipt of the notice, 
the date the disqualification will take 
effect unless a State level hearing is 
requested, and that benefits will be 
continued pending a State level hear-
ing if the household is otherwise eligi-
ble. If the household member appeals 
the local level decision, the advance 
notice of hearing, as described in para-
graph (e)(3) of this section, shall be 
provided at least 10 days in advance of 
the scheduled State level hearing and 
shall also inform the household mem-
ber that the local hearing decision will 
be upheld if the household or its rep-
resentative fails to appear for the hear-
ing without good cause. When a local 
level decision is appealed, the State 
agency shall conduct the State level 
hearing, arrive at a decision, and no-
tify the household member and local 
agency of the decision within 60 days of 
the date the household member ap-
pealed its case. The prior decision shall 
not be taken into consideration by the 
State hearing officer in making the 
final determination. In all other re-
spects, local level disqualification 
hearings shall be handled in accordance 
with the procedures specified in this 
section for State level hearings. 

(ii) The State agency shall develop 
appropriate forms which contain the 
information required by this section 
for notification of a local level hearing 

decision and advance notice of a sched-
uled State level hearing for appeal of a 
local level decision. 

(f) Waived hearings. Each State agen-
cy shall have the option of establishing 
procedures to allow accused individuals 
to waive their rights to an administra-
tive disqualification hearing. For State 
agencies which choose the option of al-
lowing individuals to waive their rights 
to an administrative disqualification 
hearing, the procedures shall conform 
with the requirements outlined in this 
section. 

(1) Advance notification. (i) The State 
agency shall provide written notifica-
tion to the household member sus-
pected of intentional Program viola-
tion that the member can waive his/her 
right to an administrative disqualifica-
tion hearing. Prior to providing this 
written notification to the household 
member, the State agency shall ensure 
that the evidence against the house-
hold member is reviewed by someone 
other than the eligibility worker as-
signed to the accused individual’s 
household and a decision is obtained 
that such evidence warrants scheduling 
a disqualification hearing. 

(ii) The written notification provided 
to the household member which in-
forms him/her of the possibility of 
waiving the administrative disquali-
fication hearing shall include, at a 
minimum: 

(A) The date that the signed waiver 
must be received by the State agency 
to avoid the holding of a hearing and a 
signature block for the accused indi-
vidual, along with a statement that the 
head of household must also sign the 
waiver if the accused individual is not 
the head of household, with an appro-
priately designated signature block; 

(B) A statement of the accused indi-
vidual’s right to remain silent con-
cerning the charge(s), and that any-
thing said or signed by the individual 
concerning the charge(s) can be used 
against him/her in a court of law; 

(C) The fact that a waiver of the dis-
qualification hearing will result in dis-
qualification and a reduction in bene-
fits for the period of disqualification, 
even if the accused individual does not 
admit to the facts as presented by the 
State agency; 
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(D) An opportunity for the accused 
individual to specify whether or not he/ 
she admits to the facts as presented by 
the State agency. This opportunity 
shall consist of the following state-
ments, or statements developed by the 
State agency which have the same ef-
fect, and a method for the individual to 
designate his/her choice: 

(1) I admit to the facts as presented, 
and understand that a disqualification 
penalty will be imposed if I sign this 
waiver; and 

(2) I do not admit that the facts as 
presented are correct. However, I have 
chosen to sign this waiver and under-
stand that a disqualification penalty 
will result; 

(E) The telephone number and, if pos-
sible, the name of the person to con-
tact for additional information; and 

(F) The fact that the remaining 
household members, if any, will be held 
responsible for repayment of the re-
sulting claim. 

(iii) The State agency shall develop a 
waiver of right to an administrative 
disqualification hearing form which 
contains the information required by 
this section as well as the information 
described in paragraph (e)(3) of this 
section for advance notice of a hearing. 
However, if the household member is 
notified of the possibility of waiving 
his/her right to an administrative dis-
qualification hearing before the State 
agency has scheduled a hearing, the 
State agency is not required to notify 
the household member of the date, 
time and place of the hearing at that 
point as required by paragraph 
(e)(3)(i)(A) of this section. 

(2) Imposition of disqualification pen-
alties. (i) If the household member sus-
pected of intentional Program viola-
tion signs the waiver of right to an ad-
ministrative disqualification hearing 
and the signed waiver is received with-
in the timeframes specified by the 
State agency, the household member 
shall be disqualified in accordance with 
the disqualification periods specified in 
paragraph (b) of this section. The pe-
riod of disqualification shall begin with 
the first month which follows the date 
the household member receives written 
notification of the disqualification. 
However, if the act of intentional Pro-
gram violation which led to the dis-

qualification occurred prior to the 
written notification of the disqualifica-
tion periods specified in paragraph (b) 
of this section, the household member 
shall be disqualified in accordance with 
the disqualification periods in effect at 
the time of the offense. The same act of 
intentional Program violation repeated 
over a period of time shall not be sepa-
rated so that separate penalties can be 
imposed. 

(ii) No further administrative appeal 
procedure exists after an individual 
waives his/her right to an administra-
tive disqualification hearing and a dis-
qualification penalty has been im-
posed. The disqualification penalty 
cannot be changed by a subsequent fair 
hearing decision. The household mem-
ber, however is entitled to seek relief 
in a court having appropriate jurisdic-
tion. The period of disqualification 
may be subject to stay by a court of 
appropriate jurisdiction or other in-
junctive remedy. 

(iii) Once a disqualification penalty 
has been imposed against a currently 
participating household member, the 
period of disqualification shall con-
tinue uninterrupted until completed 
regardless of the eligibility of the dis-
qualified member’s household. How-
ever, the disqualified member’s house-
hold shall continue to be responsible 
for repayment of the overissuance 
which resulted from the disqualified 
member’s intentional Program viola-
tion regardless of its eligibility for 
Program benefits. 

(3) Notification of disqualification. The 
State agency shall provide written no-
tice to the household member prior to 
disqualification. The State agency 
shall also provide written notice to any 
remaining household members of the 
allotment they will receive during the 
period of disqualification or that they 
must reapply because the certification 
period has expired. The notice(s) shall 
conform to the requirements for notifi-
cation of a hearing decision specified in 
paragraph (e)(9) of this section. A writ-
ten demand letter for restitution, as 
described in § 273.18(d)(3), shall also be 
provided. 

(4) Waiver of hearing at local level. Any 
State agency which has adopted the 
two-tiered approach for administrative 
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disqualification hearings may also pro-
vide for waiver of the right to disquali-
fication hearing procedures outlined in 
this section. 

(g) Court referrals. Any State agency 
exempted from the requirement to es-
tablish an administrative disqualifica-
tion system in accordance with para-
graph (a) of this section shall refer ap-
propriate cases for prosecution by a 
court of appropriate jurisdiction in ac-
cordance with the requirements out-
lined in this section. 

(1) Appropriate cases. (i) The State 
agency shall refer cases of alleged in-
tentional Program violation for pros-
ecution in accordance with an agree-
ment with prosecutors or State law. 
The agreement shall provide for pros-
ecution of intentional Program viola-
tion cases and include the under-
standing that prosection will be pur-
sued in cases where appropriate. This 
agreement shall also include informa-
tion on how, and under what cir-
cumstances, cases will be accepted for 
possible prosecution and any other cri-
teria set by the prosecutor for accept-
ing cases for prosecution, such as a 
minimum amount of overissuance 
which resulted from intentional Pro-
gram violation. 

(ii) State agencies are encouraged to 
refer for prosecution under State or 
local statutes those individuals sus-
pected of committing intentional Pro-
gram violation, particularly if large 
amounts of food stamps are suspected 
of having been obtained by intentional 
Program violation, or the individual is 
suspected of committing more than one 
act of intentional Program violation. 
The State agency shall confer with its 
legal representative to determine the 
types of cases which will be accepted 
for possible prosecution. State agencies 
shall also encourage State and local 
prosecutors to recommend to the 
courts that a disqualification penalty 
as provided in section 6(b) of the Food 
Stamp Act be imposed in addition to 
any other civil or criminal penalties 
for such violations. 

(2) Imposition of disqualification pen-
alties. (i) State agencies shall dis-
qualify an individual found guilty of 
intentional Program violation for the 
length of time specified by the court. If 
the court fails to impose a disqualifica-

tion period, the State agency shall im-
pose a disqualification period in ac-
cordance with the provisions in para-
graph (b) of this section, unless con-
trary to the court order. If disqualifica-
tion is ordered but a date for initiating 
the disqualification period is not speci-
fied, the State agency shall initiate the 
disqualification period for currently el-
igible individuals within 45 days of the 
date the disqualification was ordered. 
Any other court-imposed disqualifica-
tion shall begin within 45 days of the 
date the court found a currently eligi-
ble individual guilty of civil or crimi-
nal misrepresentation or fraud. 

(ii) Once a disqualification penalty 
has been imposed against a currently 
participating household member, the 
period of disqualification shall con-
tinue uninterrupted until completed 
regardless of the eligibility of the dis-
qualified member’s household. How-
ever, the disqualified member’s house-
hold shall continue to be responsible 
for repayment of the overissuance 
which resulted from the disqualified 
member’s intentional Program viola-
tion regardless of its eligibility for 
Program benefits. 

(3) Notification of disqualification. If 
the court finds that the household 
member committed intentional Pro-
gram violation, the State agency shall 
provide written notice to the household 
member. The notice shall be provided 
prior to disqualification, whenever pos-
sible. The notice shall inform the 
household member of the disqualifica-
tion and the date the disqualification 
will take effect. The State agency shall 
also provide written notice to the re-
maining household members, if any, of 
the allotment they will receive during 
the period of disqualification or that 
they must reapply because the certifi-
cation period has expired. The proce-
dures for handling the income and re-
sources of the disqualified member are 
described in § 273.11(c). In addition, the 
State agency shall provide the written 
demand letter for restitution described 
in § 273.18(d)(3). 

(h) Deferred adjudication. Each State 
agency shall have the option of estab-
lishing procedures to allow accused in-
dividuals to sign disqualification con-
sent agreements for cases of deferred 

VerDate Aug<04>2004 11:25 Jan 23, 2005 Jkt 205015 PO 00000 Frm 00761 Fmt 8010 Sfmt 8010 Y:\SGML\205015T.XXX 205015T



762 

7 CFR Ch. II (1–1–05 Edition) § 273.16 

adjudication. State agencies are en-
couraged to use this option for those 
cases in which a determination of guilt 
is not obtained from a court due to the 
accused individual having met the 
terms of a court order or which are not 
prosecuted due to the accused indi-
vidual having met the terms of an 
agreement with the prosecutor. For 
State agencies which choose the option 
of allowing individuals to sign disquali-
fication consent agreements in cases 
referred for prosecution, the procedures 
shall conform with the requirements 
outlined in this section. 

(1) Advance notification. (i) The State 
agency shall enter into an agreement 
with the State’s Attorney General’s Of-
fice or, where necessary, with county 
prosecutors which provides for advance 
written notification to the household 
member of the consequences of con-
senting to disqualification in cases of 
deferred adjudication. 

(ii) The written notification provided 
to the household member which in-
forms him/her of the consequences of 
consenting to disqualification as a part 
of deferred adjudication shall include, 
at a minimum: 

(A) A statement for the accused indi-
vidual to sign that the accused indi-
vidual understands the consequences of 
consenting to disqualification, along 
with a statement that the head of 
household must also sign the consent 
agreement if the accused individual is 
not the head of household, with an ap-
propriately designated signature block. 

(B) A statement that consenting to 
disqualification will result in disquali-
fication and a reduction in benefits for 
the period of disqualification, even 
though the accused individual was not 
found guilty of civil of criminal mis-
representation or fraud. 

(C) A warning that the disqualifica-
tion periods for intentional Program 
violations under the Food Stamp Pro-
gram are as specified in paragraph (b) 
of this section, and a statement of 
which penalty will be imposed as a re-
sult of the accused individual having 
consented to disqualification. 

(D) A statement of the fact that the 
remaining household members, if any, 
will be held responsible for repayment 
of the resulting claim, unless the ac-
cused individual has already repaid the 

claim as a result of meeting the terms 
of the agreement with the prosecutor 
or the court order. 

(iii) The State agency shall develop a 
disqualification consent agreement, or 
language to be included in the agree-
ments reached between the prosecutors 
and accused individuals or in the court 
orders, which contains the information 
required by this section for notifying a 
household member suspected of inten-
tional Program violation of the con-
sequences of signing a disqualification 
consent agreement. 

(2) Imposition of disqualification pen-
alties. (i) If the household member sus-
pected of intentional Program viola-
tion signs the disqualification consent 
agreement, the household member 
shall be disqualified in accordance with 
the disqualification periods specified in 
paragraph (b) of this section, unless 
contrary to the court order. The period 
of disqualification shall begin within 45 
days of the date the household member 
signed the disqualification consent 
agreement. However, if the court im-
poses a disqualification period or speci-
fies the date for initiating the disquali-
fication period, the State agency shall 
disqualify the household member in ac-
cordance with the court order. 

(ii) Once a disqualification penalty 
has been imposed against a currently 
participating household member, the 
period of disqualification shall con-
tinue uninterrupted until completed 
regardless of the eligibility of the dis-
qualified member’s household. How-
ever, the disqualified member’s house-
hold shall continue to be responsible 
for repayment of the overissuance 
which resulted from the disqualified 
member’s intentional Program viola-
tion regardless of its eligibility for 
Program benefits. 

(3) Notification of disqualification. If 
the household member suspected of in-
tentional Program violation signs the 
disqualification consent agreement, 
the State agency shall provide written 
notice to the household member. The 
notice shall be provided prior to dis-
qualification, whenever possible. The 
notice shall inform the household 
member of the disqualification and the 
date the disqualification will take ef-
fect. The State agency shall also pro-
vide written notice to the remaining 
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household members, if any, of the al-
lotment they will receive during the 
period of disqualification or that they 
must reapply because the certification 
period has expired. The procedures for 
handling the income and resources of 
the disqualified member are described 
in § 273.11(c). In addition, the State 
agency shall provide the written de-
mand letter for restitution described in 
§ 273.18(d)(3). 

(i) Reporting requirements. (1) Each 
State agency shall report to FNS infor-
mation concerning individuals dis-
qualified for intentional Program vio-
lation, including those individuals dis-
qualified based on the determination of 
an administrative disqualification 
hearing official or a court of appro-
priate jurisdiction and those individ-
uals disqualified as a result of signing 
either a waiver of right to a disquali-
fication hearing or a disqualification 
consent agreement in cases referred for 
prosecution. This information shall be 
submitted to FNS so that it is received 
no later than 30 days after the date the 
disqualification took effect, or would 
have taken effect for a currently ineli-
gible individual whose disqualification 
is pending future eligibility. 

(2) Each State agency shall report in-
formation concerning each individual 
disqualified for intentional Program 
violation in a format designed by FNS. 
This format shall include the individ-
ual’s social security number, date of 
birth, and full name, the number of the 
disqualification (1st, 2nd, or 3rd), the 
State and county in which the disquali-
fication took place, the date on which 
the disqualification took effect, and 
the length of the disqualification pe-
riod imposed. 

(3) Each State agency shall submit 
the required information on each indi-
vidual disqualified for intentional Pro-
gram violation through a reporting 
system in accordance with procedures 
specified by FNS. 

(4) All the data submitted by State 
agencies will be available for use by 
any State Welfare Agency. 

(i) State agencies shall, at a min-
imum, use the data for the following: 

(A) To determine the eligibility of in-
dividual Program applicants prior to 
certification in cases where the State 
agency has reason to believe a house-

hold member is subject to disqualifica-
tion in another political jurisdiction, 
and 

(B) To ascertain the appropriate pen-
alty to impose, based on past disquali-
fications, in a case under consider-
ation. 

(ii) State agencies may also use the 
data in other ways, such as the fol-
lowing: 

(A) To screen all program applicants 
prior to certification, and 

(B) To periodically match the entire 
list of disqualified individuals against 
their current caseloads. 

(5) The disqualification of an indi-
vidual for intentional Program viola-
tion in one political jurisdiction shall 
be valid in another. However, one or 
more intentional Program violations 
which occurred prior to April 1, 1983 
shall be considered as only one pre-
vious disqualification when deter-
mining the appropriate penalty to im-
pose in a case under consideration, re-
gardless of where the disqualifica-
tion(s) took place. State agencies are 
required to identify any individuals 
disqualified for fraud prior to imple-
mentation of this rule and to submit 
the information required by this sec-
tion on such individuals. 

(6) In cases where the imposition of a 
disqualification penalty is being held 
pending the future eligibility of a 
household member found to have com-
mitted intentional Program violation, 
the State agency shall submit a report 
revising the original disqualification 
report once the individual begins the 
period of disqualification in accordance 
with instructions provided by FNS. 

(7) In cases where the disqualification 
for intentional Program violation is re-
versed by a court of appropriate juris-
diction, the State agency shall submit 
a report to purge the file of the infor-
mation relating to the disqualification 
which was reversed in accordance with 
instructions provided by FNS. 

(j) Reversed disqualifications. In cases 
where the determination of intentional 
program violation is reversed by a 
court of appropriate jurisdiction, the 
State agency shall reinstate the indi-
vidual in the program if the household 
is eligible. The State agency shall re-
store benefits that were lost as a result 
of the disqualification in accordance 
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with the procedures specified in 
§ 273.17(e). 

[Amdt. 242, 48 FR 6855, Feb. 15, 1983, as 
amended by Amdt. 269, 51 FR 10793, Mar. 28, 
1986; Amdt. 357, 60 FR 43515, Aug. 22, 1995; 66 
FR 4468, Jan. 17, 2001] 

§ 273.17 Restoration of lost benefits. 
(a) Entitlement. (1) The State agency 

shall restore to households benefits 
which were lost whenever the loss was 
caused by an error by the State agency 
or by an administrative disqualifica-
tion for intentional Program violation 
which was subsequently reversed as 
specified in paragraph (e) of this sec-
tion, or if there is a statement else-
where in the regulations specifically 
stating that the household is entitled 
to restoration of lost benefits. Further-
more, unless there is a statement else-
where in the regulations that a house-
hold is entitled to lost benefits for a 
longer period, benefits shall be restored 
for not more than twelve months prior 
to whichever of the following occurred 
first: 

(i) The date the State agency re-
ceives a request for restoration from a 
household; or 

(ii) The date the State agency is noti-
fied or otherwise discovers that a loss 
to a household has occurred. 

(2) The State agency shall restore to 
households benefits which were found 
by any judicial action to have been 
wrongfully withheld. If the judicial ac-
tion is the first action the recipient 
has taken to obtain restoration of lost 
benefits, then benefits shall be restored 
for a period of not more than twelve 
months from the date the court action 
was initiated. When the judicial action 
is a review of a State agency action, 
the benefits shall be restored for a pe-
riod of not more than twelve months 
from the first of the following dates: 

(i) The date the State agency re-
ceives a request for restoration: 

(ii) If no request for restoration is re-
ceived, the date the fair hearing action 
was initiated; but 

(iii) Never more than one year from 
when the State agency is notified of, or 
discovers, the loss. 

(3) Benefits shall be restored even if 
the household is currently ineligible. 

(b) Errors discovered by the State agen-
cy. If the State agency determines that 

a loss of benefits has occurred, and the 
household is entitled to restoration of 
those benefits, the State agency shall 
automatically take action to restore 
any benefits that were lost. No action 
by the household is necessary. How-
ever, benefits shall not be restored if 
the benefits were lost more than 12 
months prior to the month the loss was 
discovered by the State agency in the 
normal course of business, or were lost 
more than 12 months prior to the 
month the State agency was notified in 
writing or orally of a possible loss to a 
specific household. The State agency 
shall notify the household of its enti-
tlement, the amount of benefits to be 
restored, any offsetting that was done, 
the method of restoration, and the 
right to appeal through the fair hear-
ing process if the household disagrees 
with any aspect of the proposed lost 
benefit restoration. 

(c) Disputed benefits. (1) If the State 
agency determines that a household is 
entitled to restoration of lost benefits, 
but the household does not agree with 
the amount to be restored as cal-
culated by the State agency or any 
other action taken by the State agency 
to restore lost benefits, the household 
may request a fair hearing within 90 
days of the date the household is noti-
fied of its entitlement to restoration of 
lost benefits. If a fair hearing is re-
quested prior to or during the time lost 
benefits are being restored, the house-
hold shall receive the lost benefits as 
determined by the State agency pend-
ing the results of the fair hearing. If 
the fair hearing decision is favorable to 
the household, the State agency shall 
restore the lost benefits in accordance 
with that decision. 

(2) If a household believes it is enti-
tled to restoration of lost benefits but 
the State agency, after reviewing the 
case file, does not agree, the household 
has 90 days from the date of the State 
agency determination to request a fair 
hearing. The State agency shall restore 
lost benefits to the household only if 
the fair hearing decision is favorable to 
the household. Benefits lost more than 
12 months prior to the date the State 
agency was initially informed of the 
household’s possible entitlement to 
lost benefits shall not be restored. 
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