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issues arising out of procurements en-
tered into in connection with the Pro-
gram. This includes, but is not limited 
to source evaluation, protests, dis-
putes, claims, or other matters of a 
contractual nature. Matters con-
cerning violation of law are to be re-
ferred to the local, State or Federal au-
thority that has proper jurisdiction. 

(c) Procurement procedure. The State 
agency may use its own procurement 
procedures which reflect applicable 
State and local laws and regulations, 
provided that procurements made with 
Program funds adhere to the standards 
set forth in OMB Circular A–102 and 7 
CFR part 3015. 

(d) Property acquired with State admin-
istrative expense funds. State Agencies 
shall comply with the requirements of 
OMB Circular A–102 and 7 CFR part 
3015, subpart R (46 FR 55654) in their 
utilization and disposition of property 
acquired in whole or in part with State 
Administrative Expense Funds. 

(Pub. L. 79–396, 60 Stat. 231 (42 U.S.C. 1751); 
Pub. L. 89–642, 80 Stat. 885–890 (42 U.S.C. 
1773); Pub. L. 91–248, 84 Stat. 207 (42 U.S.C. 
1759)) 

[Amdt. 9, 48 FR 19355, Apr. 29, 1983] 

§ 235.10 [Reserved] 

§ 235.11 Other provisions. 
(a) State funds. Expenditures of funds 

from State sources in any fiscal year 
for the administration of the National 
School Lunch Program, School Break-
fast Program, Special Milk Program, 
Child and Adult Care Food Program 
shall not be less than that expended or 
obligated in fiscal year 1977. Failure of 
a State to maintain this level of fund-
ing will result in the total withdrawal 
of SAE funds. State agencies shall fol-
low, as applicable, the provisions of Of-
fice of Management and Budget Cir-
cular A–102, Attachments F and G and 
7 CFR part 3015, subparts G and H in 
identifying and documenting expendi-
tures of funds from State revenues to 
meet the State funding requirement of 
this paragraph. 

(b) Sanctions imposed. (1) FNS may re-
cover, withhold or cancel payment of 
up to one hundred (100) percent of the 
funds payable to a State agency under 
this part, whenever it is determined by 
FNS that the State agency has failed 

to comply with the requirements con-
tained in this part and in parts 210, 215, 
220 and 226 of this title and in part 250 
of this title as it applies to the oper-
ation of the Food Distribution Pro-
gram in schools and child and adult 
care institutions. 

(2) In addition to the general provi-
sions found in paragraph (b)(1) of this 
section, FNS may, for any fiscal year, 
recover, withhold or cancel payment of 
up to thirty-three and one-third (331⁄3) 
percent of the funds payable to, and to 
be used by, a State agency under 
§ 235.4(a)(1) and § 235.4(b)(3) for adminis-
tration of school nutrition programs in 
FNS determines that a State agency is 
deficient in one or more of the fol-
lowing: 

(i) Implementing the requirements in 
§ 210.18; 

(ii) Conducting the number of reviews 
required in § 210.18 within the time-
frames specified; 

(iii) Covering the areas of review set 
forth in the § 210.18, carrying out cor-
rective action, and assessing and recov-
ering claims as prescribed in § 210.18 
and § 210.19 of this title; 

(iv) Conducting reviews with suffi-
cient thoroughness to identify viola-
tions of the areas of review identified 
in § 210.18; and 

(v) Meeting the reporting deadlines 
prescribed for the forms (FNS–10 and 
SF–269) required under § 210.5(d) of this 
title. 

(3) Furthermore, FNS may for any 
fiscal year, recover, withhold or cancel 
payment of up to thirty-three and one- 
third (331⁄3) percent of the funds pay-
able to, and to be used by, a State 
agency under § 235.4(a)(2), § 235.4(b)(1) 
and § 235.4(b)(4) for administration of 
the Child and Adult Care Food Pro-
gram if FNS determines that a State 
agency is deficient in meeting the re-
porting deadlines prescribed for the 
forms (FNS–44 and SF–269) required 
under § 226.7(d) of this title. 

(4) In establishing the amounts of 
funds to be recovered, withheld or can-
celled under paragraph (b)(2) and (b)(3) 
of this section, FNS shall determine 
the current or projected rate of funds 
usage by the State agency for all funds 
subject to sanction, and after consid-
ering the severity and longevity of the 
cumulative deficiencies, shall apply an 

VerDate Aug<04>2004 11:25 Jan 23, 2005 Jkt 205015 PO 00000 Frm 00281 Fmt 8010 Sfmt 8010 Y:\SGML\205015T.XXX 205015T



282 

7 CFR Ch. II (1–1–05 Edition) § 235.11 

appropriate sanction percentage to the 
amount so determined. During the fis-
cal year under sanction, a State agency 
may not use funds not included in the 
determination of funds usage to replace 
sanctioned funds. The maximum sanc-
tion percentage that may be imposed 
against a State agency for failure with-
in one or more of the five deficiency 
areas specified in paragraph (b)(2) of 
this section for any fiscal year shall be 
thirty-three and one-third (331⁄3) per-
cent of the funds payable under 
§ 235.4(a)(1) and § 235.4(b)(3) for adminis-
tration of school nutrition programs 
for such fiscal year. 

(5) Before carrying out any sanction 
against a State agency under this sec-
tion, the following procedures shall be 
implemented: 

(i) FNS shall notify the Chief State 
School Officer or equivalent of the defi-
ciencies found and of its intention to 
impose sanctions unless an acceptable 
corrective action plan is submitted and 
approved by FNS within 60 calendar 
days. 

(ii) The State agency shall develop a 
corrective action plan with specific 
timeframes to correct the deficiencies 
and/or prevent their future recurrence. 
The plan will include dates by which 
the State agency will accomplish such 
corrective action. 

(iii) FNS shall review the corrective 
action plan. If it is acceptable, FNS 
shall issue a letter to the Chief State 
School Officer or equivalent approving 
the corrective action plan, and detail-
ing the technical assistance that is 
available to the State agency to cor-
rect the deficiencies. The letter shall 
advise the Chief State School Officer or 
equivalent of the specific sanctions to 
be imposed if the corrective action 
plan is not implemented within time-
frames set forth in the approved plan. 

(iv) Upon advice from the State agen-
cy that corrective action has been 
taken, FNS shall assess such action 
and, if necessary, shall perform a fol-
low-up review to determine if the noted 
deficiencies have been corrected. FNS 
shall then advise the State agency if 
the actions taken are in compliance 
with the corrective action plan or if ad-
ditional corrective action is needed. 

(v) If an acceptable corrective action 
plan is not submitted and approved 

within 60 calendar days, or if corrective 
action is not completed within the 
time limits established in the correc-
tive action plan, FNS may impose a 
sanction by assessing a claim against 
the State agency or taking action in 
accordance with 7 CFR part 3015, sub-
part L. FNS shall notify the Chief 
State School Officer or equivalent of 
any such action. 

(vi) If, subsequent to the imposition 
of any sanction, FNS determines that 
the noted deficiencies have been re-
solved and that the programs for which 
SAE funds were made available are 
being operated in an acceptable man-
ner, FNS may return to the State 
agency or restore to the State agency’s 
Letter of Credit (LOC) part or all of 
any sanctioned SAE funds. 

(6) In carrying out sanctions under 
this part for any fiscal year, FNS may 
reduce the amount of allocated SAE 
funds payable to a State agency in 
whole or in part during such fiscal year 
and during following fiscal years if nec-
essary. 

(7) Any State agency which has a 
sanction imposed against it in accord-
ance with this paragraph shall not be 
eligible to participate in any realloca-
tion of SAE funds under § 235.5(d) of 
this part during any fiscal year in 
which such sanction is being applied. 

(c) Termination for convenience. FNS 
and the State agency may terminate 
the State agency’s participation under 
this part in whole, or in part, when 
both parties agree that continuation 
would not produce beneficial results 
commensurate with the further ex-
penditure of funds. The two parties 
shall agree upon the termination con-
ditions, including the effective date 
and, in the case of partial termination, 
the portion to be terminated. The 
State agency shall not incur new obli-
gations for the terminated portion 
after the effective date, and shall can-
cel as many outstanding obligations as 
possible. FNS shall allow full credit to 
the State agency for the Federal share 
of the noncancellable obligations, prop-
erly incurred by the State agency prior 
to termination. 

(d) In taking any action under para-
graphs (b) or (c) of this section, FNS 
and the State agency shall comply 

VerDate Aug<04>2004 11:25 Jan 23, 2005 Jkt 205015 PO 00000 Frm 00282 Fmt 8010 Sfmt 8010 Y:\SGML\205015T.XXX 205015T



283 

Food and Nutrition Service, USDA Pt. 240 

with the provisions of the Depart-
ment’s Uniform Federal Assistance 
Regulations, 7 CFR part 3015 subpart N 
concerning grant suspension, termi-
nation and closeout procedures. 

(e) State requirements. Nothing con-
tained in this part shall prevent a 
State agency from imposing additional 
operating requirements which are not 
inconsistent with the provisions of this 
part. 

(f) Administrative review process. When 
FNS asserts a sanction against a State 
agency under the provisions of para-
graph (b) of this section, the State 
agency may appeal the case and be af-
forded a review by an FNS Administra-
tive Review Officer of the record in-
cluding any additional written submis-
sions prepared by the State agency. 

(1) FNS shall provide a written notice 
and shall ensure the receipt of such no-
tice when asserting a sanction against 
a State agency. 

(2) A State agency aggrieved by a 
sanction asserted against it may file a 
written request with the Director, Ad-
ministrative Review Staff, U.S. Depart-
ment of Agriculture, Food and Nutri-
tion Service, 3101 Park Center Drive, 
Alexandria, Va. 22302 for a review of 
the record. Such request must be post-
marked within 30 calendar days of the 
date of delivery of the sanction notice 
and the envelope containing the re-
quest shall be prominently marked 
‘‘REQUEST FOR REVIEW.’’ If the 
State agency does not request a review 
within 30 calendar days of the date of 
delivery of the sanction notice, the ad-
ministrative decision on the sanction 
shall be final. 

(3) Upon receipt of a request for re-
view, FNS shall promptly provide the 
State agency with a written acknowl-
edgment of the request. The acknowl-
edgment shall include the name and 
address of the FNS Administrative Re-
view Officer reviewing the sanction. 
The acknowledgment shall also notify 
the State agency that any additional 
information in support of its position 
must be submitted within 30 calendar 
days of the receipt of the acknowledg-
ment. 

(4) When a review is requested, the 
FNS Administrative Review Officer 
shall review all available information 
and shall make a final determination 

within 45 calendar days after receipt of 
the State agency’s additional informa-
tion. The final determination shall 
take effect upon delivery of the written 
notice of this final decision to the 
State agency. 

(5) The final determination of the 
FNS Administrative Review Officer 
will be the Department’s final decision 
in the case and will not be subject to 
reconsideration. 

(Sec. 14, Pub. L. 95–166, 91 Stat. 1338 (42 
U.S.C. 1776); sec. 7, Pub. L. 95–627, 92 Stat. 
3621 (42 U.S.C. 1776); secs. 805 and 819, Pub. L. 
97–35, 95 Stat. 521–535 (42 U.S.C. 1773); sec. 
7(a), Pub. L. 95–627, 93 Stat. 3622, 42 U.S.C. 
1751) 

[41 FR 32405, Aug. 3, 1976, as amended at 44 
FR 48958, Aug. 21, 1979; Amdt. 6, 47 FR 14135, 
Apr. 2, 1982; Amdt. 11, 48 FR 27892, June 17, 
1983; Amdt. 12, 49 FR 18989, May 4, 1984; 
Amdt. 14, 51 FR 27152, July 30, 1986; Amdt. 15, 
51 FR 33862, Sept. 24, 1986; Amdt. 17, 55 FR 
1378, Jan. 16, 1990; 56 FR 32950, July 17, 1991; 
60 FR 15463, Mar. 24, 1995; 64 FR 50744, Sept. 
20, 1999] 

§ 235.12 Information collection/record-
keeping—OMB assigned control 
numbers. 

7 CFR section where requirements are de-
scribed 

Current 
OMB control 

number 

235.3(b) ............................................................. 0584–0067 
235.4(d), (e) ....................................................... 0584–0067 
235.7(a) ............................................................. 0584–0067 
235.7(b) ............................................................. 0584–0067 
235.7(c) .............................................................. 0584–0067 
235.8(a), (b) ....................................................... 0584–0067 
235.9(c), (d) ....................................................... 0584–0067 
235.11(b)(2) ....................................................... 0584–0067 
235.11(b)(5)(ii) ................................................... 0584–0067 
235.11(f) ............................................................ 0584–0067 

[64 FR 50744, Sept. 20, 1999] 

PART 240—CASH IN LIEU OF 
DONATED FOODS 

Sec. 
240.1 General purpose and scope. 
240.2 Definitions. 
240.3 Cash in lieu of donated foods for pro-

gram schools. 
240.4 Cash in lieu of donated foods for non-

residential child and adult care institu-
tions. 

240.5 Cash in lieu of donated foods for com-
modity schools. 

240.6 Funds for States which have phased 
out facilities. 

240.7 Payments to States. 
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