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exhausted his or her administrative 
remedies under 5 U.S.C. 552(a)(6)(C), the 
agency shall continue processing the 
request as expeditiously as possible and 
dispatch the determination when it is 
reached in the same manner and form 
as if it had been reached within the ap-
plicable deadline. 

[65 FR 46341, July 28, 2000] 

§ 1.18 Fee schedule. 
Pursuant to § 2.28 of this title, the 

Chief Financial Officer is delegated au-
thority to promulgate regulations pro-
viding for a uniform fee schedule appli-
cable to all agencies of the Department 
regarding requests for records under 
this subpart. The regulations providing 
for a uniform fee schedule are found in 
appendix A to this subpart. 

[65 FR 46341, July 28, 2000] 

§ 1.19 Exemptions and discretionary 
release. 

(a) All agency records, except those 
specifically exempted from mandatory 
disclosure by one or more provisions of 
5 U.S.C. 552(b), shall be made promptly 
available to any person submitting a 
request under this subpart. 

(b) Agencies are authorized, in their 
sole discretion, to make discretionary 
releases when such release is not other-
wise specifically prohibited by Execu-
tive Order, statute, or regulation. 

[65 FR 46341, July 28, 2000] 

§ 1.20 Annual report. 
(a) Each agency of the Department 

shall compile the following Freedom of 
Information Act statistics on a fiscal 
year basis beginning October 1, 1997, 
and report the following information to 
the Office of Communications no later 
than November 30 following the fiscal 
year’s close: 

(1) The number of requests for 
records received and the number of re-
quests which were processed; 

(2) The number of determinations 
made not to comply with initial re-
quests for records made to it under 
§ 1.5(a), and the reasons for each such 
determinations; 

(3) The number of appeals made by 
persons under § 1.14(b), the result of 
such appeals, and the reason for the ac-

tion upon each appeal that results in a 
denial of information. 

(4) A complete list of all statutes 
that the agency relies upon to author-
ize the agency to withhold information 
under 5 U.S.C. 552(b)(3), a description of 
whether a court has upheld the deci-
sion of the agency to withhold informa-
tion under each such statute, and a 
concise description of the scope of any 
information withheld; 

(5) The number of requests for 
records pending before the agency as of 
September 30 of the preceding year, 
and the median number of days that 
such requests had been pending before 
the agency as of that date: 

(6) The median number of days taken 
by the agency to process different 
types of requests; 

(7) The total amount of fees collected 
by the agency for processing requests; 

(8) The number of full-time staff of 
the agency devoted to processing re-
quests for records under this section, 
and the total amount expended by the 
agency for processing such requests. 

(b) Each agency shall compile the in-
formation required by paragraph (a) of 
this section for the preceding fiscal 
year into a report and submit this re-
port to the Director of Communica-
tions, Office of Communications, no 
later than November 30 following the 
fiscal year’s close. 

(c) The Director of Communications, 
Office of Communications, shall com-
bine the reports from all the agencies 
within USDA into a Departmental re-
port, and shall submit to the Attorney 
General on or before February 1 of each 
year in accordance with 5 U.S.C. 552(e). 

(d) Each agency shall make the re-
port available to the public including 
by computer telecommunications, or if 
computer telecommunications means 
have not been established by the agen-
cy, by other electronic means. 

[65 FR 46341, July 28, 2000] 

§ 1.21 Compilation of new records. 
Nothing in 5 U.S.C. 552 or this sub-

part requires that any agency create a 
new record in order to fulfill a request 
for records. However, an agency is re-
quired to provide a record in a form or 
format specified by a requester, if the 
record is readily reproducible by the 
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agency in the form or format re-
quested. Creation of records may be un-
dertaken voluntarily if the agency de-
termines this action to be in the public 
interest or the interest of USDA. 

[65 FR 46341, July 28, 2000] 

§ 1.22 Authentication. 

When a request is received for an au-
thenticated copy of a document which 
the agency determines to make avail-
able to the requesting party, the agen-
cy shall cause a correct copy to be pre-
pared and sent to the Office of the Gen-
eral Counsel which shall certify the 
same and cause the seal of the Depart-
ment to be affixed, except that the 
Hearing Clerk in the Office of Adminis-
trative Law Judges may authenticate 
copies of documents in the records of 
the Hearing Clerk and that the Direc-
tor of the National Appeals Division 
may authenticate copies of documents 
in the records of the National Appeals 
Division. 

[65 FR 46341, July 28, 2000] 

§ 1.23 Records in formal adjudication 
proceedings. 

Records in formal adjudication pro-
ceedings are on file in the Hearing 
Clerk’s office, Office of Administrative 
Law Judges, U.S. Department of Agri-
culture, Washington, DC 20250, and 
shall be made available to the public. 

[65 FR 46341, July 28, 2000] 

§ 1.24 Preservation of records. 

Agencies shall preserve all cor-
respondence relating to the requests it 
receives under this subpart, and all 
records processed pursuant to such re-
quests, until such time as the destruc-
tion of such correspondence and 
records is authorized pursuant to Title 
44 of the United States Code, and ap-
propriate records disposition authority 
granted by NARA. Under no cir-
cumstances shall records be sent to a 
Federal Records Center, transferred to 
the permanent custody of NARA, or de-
stroyed while they are the subject of a 
pending request, appeal, or civil action 
under the FOIA. 

[65 FR 46341, July 28, 2000] 

§ 1.25 Implementing regulations for 
the Office of the Secretary and the 
Office of Communications. 

(a) For the Office of the Secretary 
and for the Office of Communications, 
the regulations required by § 1.3 are as 
follows: 

(1) Records available for public in-
spection and copying may be obtained 
in Room 536–A, Jamie L. Whitten Fed-
eral Building, USDA, Washington, DC 
20250 during the hours of 9 a.m. to 5 
p.m. by prior appointment; 

(2) Any indexes and supplements 
which are maintained in accordance 
with the requirements of 5 U.S.C. 
552(a)(2) and § 1.5(b) will also be avail-
able in Room 536–A, Jamie L. Whitten 
Federal Building, USDA, Washington, 
DC 20250 during the hours of 9 a.m. to 
5 p.m.; 

(3) The person authorized to receive 
Freedom of Information Act requests 
and to determine whether to grant or 
deny such requests is the FOIA Officer, 
Office of Communications, USDA, 
Washington, DC 20250; 

(4) The official authorized to receive 
appeals from denial of FOIA requests 
and to determine whether to grant or 
deny such appeals is the Director of 
Communications, Office of Commu-
nications, USDA, Washington, DC 
20250. 

(b) The organization and functions of 
the Office of the Secretary and the Of-
fice of Communications is as follows: 

(1) The Office of the Secretary pro-
vides the overall policy guidance and 
direction of the activities of the De-
partment of Agriculture. Department- 
wide policy statements and announce-
ments are made from this office. 

(2) The Office of the Secretary con-
sists of the Secretary, Deputy Sec-
retary, Under Secretaries, Assistant 
Secretaries, and other staff members. 

(3) In the absence of the Secretary 
and the Deputy Secretary, responsi-
bility for the operation of the Depart-
ment of Agriculture is as delegated at 
part 2, subpart A, of this title. 

(4) The Office of Communications 
provides policy direction, review, and 
coordination of public information pro-
grams of the Department of Agri-
culture. The Office of Communications 
has responsibility for maintaining the 
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