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Office of the Secretary, USDA § 1.183 

Subpart J—Procedures Relating to 
Awards Under the Equal Ac-
cess to Justice Act in Pro-
ceedings Before the Depart-
ment 

SOURCE: 67 FR 63237, Oct. 11, 2002, unless 
otherwise noted. 

GENERAL PROVISIONS 

§ 1.180 Definitions. 
(a) The definitions contained in § 1.132 

of this part are incorporated into and 
made applicable to this subpart. 

(b) Adjudicative Officer means an ad-
ministrative law judge, administrative 
judge, or other person assigned to con-
duct a proceeding covered by EAJA. 

(c) Agency means an organizational 
unit of the Department whose head re-
ports to an official in the Office of the 
Secretary. 

(d) Agency counsel means the attor-
ney from the Office of the General 
Counsel representing the agency of the 
Department administering the statute 
involved in the proceeding. 

(e) Days means calendar days. 
(f) Department means the United 

States Department of Agriculture. 

§ 1.181 Purpose of these rules. 
The Equal Access to Justice Act, 5 

U.S.C. 504 (called ‘‘EAJA’’ in this sub-
part), provides for the award of attor-
ney fees and other expenses to eligible 
individuals and entities who are parties 
to certain administrative proceedings 
(called ‘‘adversary adjudications’’) be-
fore the Department. An eligible party 
may receive an award when it prevails 
over the Department unless the posi-
tion of the Department was substan-
tially justified or special cir-
cumstances make an award unjust. Al-
ternatively, an eligible party may re-
ceive an award in connection with an 
adversary adjudication arising from an 
agency action to enforce the party’s 
compliance with a statutory or regu-
latory requirement where the demand 
by the agency is substantially in excess 
of the decision of the adjudicative offi-
cer and is unreasonable when compared 
with such decision under the facts and 
circumstances of the case. The rules in 
this subpart describe the parties eligi-

ble for awards and the proceedings that 
are covered. They also explain how to 
apply for awards, and the procedures 
and standards that the Department 
will use to make awards. 

§ 1.182 When EAJA applies. 

EAJA applies to any adversary adju-
dication pending or commenced before 
the Department on or after August 5, 
1985, except with respect to a pro-
ceeding covered under § 1.183(a)(1)(iii) of 
this part, which is effective on or after 
October 21, 1986. In addition, the provi-
sions of § 1.185(b) relating to award for 
excessive demand apply only to adver-
sary adjudications commenced on or 
after March 29, 1996. Changes in max-
imum rates for attorney fees are effec-
tive as of October 11, 2002. 

§ 1.183 Proceedings covered. 

(a)(1) The rules in this subpart apply 
to adversary adjudications. These are: 

(i) Adjudications required by statute 
to be conducted by the Department 
under 5 U.S.C. 554 in which the position 
of the Department or any other agency 
of the United States, or any component 
of an agency, is presented by an attor-
ney or other representative who enters 
an appearance and participates in the 
proceeding, 

(ii) Appeals of decisions of con-
tracting officers made pursuant to sec-
tion 6 of the Contract Disputes Act of 
1978 (41 U.S.C. 605) before the Agri-
culture Board of Contract Appeals as 
provided in section 8 of that Act (41 
U.S.C. 607), and 

(iii) Any hearing conducted under 
chapter 38 of title 31, United States 
Code. 

(2) Any proceeding in which the De-
partment may prescribe a lawful 
present or future rate is not covered by 
EAJA. Proceedings to grant or renew 
licenses also are excluded, but pro-
ceedings to modify, suspend, or revoke 
licenses are covered if they are other-
wise ‘‘adversary adjudications.’’ The 
proceedings covered include adversary 
adjudications under the following stat-
utory provisions. 

Agricultural Marketing Agreement Act of 
1937 (7 U.S.C. 608c(15)(A)) 

Animal Health Protection Act, sections 10414 
and 10415 (7 U.S.C. 8313 and 8314). 
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