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made by motion filed a reasonable 
amount of time in advance of the date 
fixed for argument. 

(g) Order of argument. The appellant 
is entitled to open and conclude the ar-
gument. 

(h) Submission on briefs. By agreement 
of the parties, an appeal may be sub-
mitted for decision on the briefs, but 
the Judicial Officer may direct that 
the appeal be argued orally. 

(i) Decision of the judicial officer on ap-
peal. As soon as practicable after the 
receipt of the record from the Hearing 
Clerk, or, in case oral argument was 
had, as soon as practicable thereafter, 
the Judicial Officer, upon the basis of 
and after due consideration of the 
record and any matter of which official 
notice is taken, shall rule on the ap-
peal. If the Judicial Officer decides 
that no change or modification of the 
Judge’s decision is warranted, the Ju-
dicial Officer may adopt the Judge’s 
decision as the final order in the pro-
ceeding, preserving any right of the 
party bringing the appeal to seek judi-
cial review of such decision in the 
proper forum. A final order issued by 
the Judicial Officer shall be filed with 
the Hearing Clerk. Such order may be 
regarded by the respondent as final for 
purposes of a request for judicial re-
view as provided in § 1.175(a). 

[45 FR 6587, Jan. 29, 1980, as amended at 60 
FR 8458, Feb. 14, 1995] 

§ 1.171 Intervention. 
Intervention under these rules shall 

not be allowed, except that, in the dis-
cretion of the Judicial Officer, or the 
Judge, any person showing a substan-
tial interest in the outcome of the pro-
ceeding shall be permitted to partici-
pate in oral or written argument pur-
suant to §§ 1.169 and 1.170. 

[45 FR 6587, Jan. 29, 1980, as amended at 60 
FR 8458, Feb. 14, 1995] 

§ 1.172 Motions and requests. 
(a) General. All motions and requests 

shall be filed with the Hearing Clerk, 
and shall be served upon the parties, 
except those made on record during the 
oral hearing. The Judge shall rule upon 
all motions and requests filed or made 
prior to the filing of the certification 
of the transcript or recording. There-

after, the Judicial Officer will rule on 
any motions or requests. 

(b) Motions entertained. Any motion 
will be entertained except a motion to 
dismiss on the pleadings. All motions 
and requests concerning the complaint 
must be made within the time allowed 
for filing an answer. 

(c) Contents. All written motions and 
requests shall state the particular 
order, ruling, or action desired and the 
grounds therefor. 

(d) Response to motions in request. 
Within ten days after service of any 
written motion or request, or within 
such shorter or longer period as may be 
fixed by the Judge or the Judicial Offi-
cer the opposing party may file a re-
sponse to the motion or request. 

(e) Certification to the judicial officer. 
The submission or certification of any 
motion, request, objection, or other 
question to the Judicial Officer prior to 
the time when the Judge’s certification 
of the transcript is filed with the Hear-
ing Clerk, shall be made by and in the 
discretion of the Judge. The Judge may 
either rule upon or certify the motion, 
request, objection, or other question to 
the Judicial Officer, but not both. 

[45 FR 6587, Jan. 29, 1980, as amended at 60 
FR 8458, Feb. 14, 1995] 

§ 1.173 Judges. 

(a) Assignment. No Judge shall be as-
signed to serve in any proceeding who 
(1) has any pecuniary interest in any 
matter or business involved in the pro-
ceeding, (2) is related within the third 
degree by blood or marriage to any 
party to the proceeding, or (3) has par-
ticipated in the investigation pre-
ceding the institution of the pro-
ceeding or in determination that it 
should be instituted or in the prepara-
tion of the moving paper or in the de-
velopment of the evidence to be intro-
duced therein. 

(b) Disqualification of Judge. (1) Any 
party to the proceeding may, by mo-
tion made to the Judge, request that 
the Judge disqualify himself or herself 
and withdraw from the proceeding. 
Such motion shall set forth with par-
ticularity the alleged disqualification. 
The Judge may then either rule upon 
or certify the motion to the Judicial 
Officer, but not both. 
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