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(e) Whenever duplication fees, or
search fees for unsuccessful searches
(see sec. 4(f) of appendix A to this sub-
part), are anticipated to exceed $25.00,
and the requester has not indicated, in
advance, a willingness to pay fees as
high as those anticipated, agencies
shall notify the requester of the
amount of the anticipated fee. If an ex-
tensive and therefore costly successful
search 1is anticipated, agencies also
should notify requesters of the antici-
pated fees. The notification shall offer
the requester the opportunity to confer
with agency personnel to reform the
request to meet the requester’s needs
at a lower fee. In appropriate cases, an
advance deposit in accordance with sec.
8 of appendix A to this subpart may be
required.

[65 FR 46340, July 28, 2000]

§1.16 Extension of administrative

deadlines.

(@) In unusual circumstances as spec-
ified in this section, when additional
time is needed to respond to the initial
request or to an appeal, agencies shall
acknowledge the request or the appeal
in writing within the 20 working day
time period, describe the unusual cir-
cumstances requiring the delay, and in-
dicate the anticipated date for a sub-
stantive response that may not exceed
10 additional working days, except as
provided in the following:

(1) In instances in which the agency,
with respect to a particular request,
has extended the response date by 10
additional working days, if the agency
finds that it cannot make a response
determination within the additional 10
working day period, the agency shall
notify the requester and provide the re-
quester an opportunity to limit the
scope of the request to allow the agen-
cy to process the request within the ex-
tended time limit, or an alternative
time frame for processing the request
or a modified request.

(2) If the requester refuses to reason-
ably modify the request or arrange for
an alternative time frame for proc-
essing the request, the FOIA provides
that such refusal shall be considered as
a factor in determining whether there
are exceptional circumstances that
warrant granting additional time for
the agency to complete its review of
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the records, as set forth in 5 U.S.C.
552(a)(6)(C)(iii). The term ‘‘exceptional
circumstances’” does not include a
delay that results from a predictable
agency backlog, unless the agency
demonstrates reasonable progress in
reducing its backlog of pending re-
quests.

(b) As used in this section, ‘“‘unusual
circumstances’ that may justify delay
are:

(1) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the office processing the
request;

(2) The need to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records which are demanded in a single
request; or

(3) The need for consultation, which
shall be conducted with all practicable
speed, with another Department or
agency having a substantial interest in
the determination of the request or
among two or more components of
agency having substantial subject-mat-
ter interest in the request.

NOTE TO PARAGRAPH (b): Consultation re-
garding policy or legal issues between an
agency and the Office of the General Coun-
sel, Office of Communications, or the De-
partment of Justice is not a basis for exten-
sion under this section.

(c) The 10-day extension authorized
by this section may be divided between
the initial and appellate reviews, but in
no event shall the total extension ex-
ceed 10 working days.

(d) Nothing in this section shall pre-
clude the agency and the requester
from agreeing to an extension of time.
Any such agreement should be con-
firmed in writing and should specify
clearly the total time agreed upon.

[65 FR 46340, July 28, 2000]

§1.17 Failure to meet administrative
deadlines.

In the event an agency fails to meet
the administrative deadlines set forth
in §81.7 or 1.14, plus any extension au-
thorized by §1.16, it shall notify the re-
quester, state the reasons for the
delay, and the date by which it expects
to dispatch a determination. Although
the requester may be deemed to have



Office of the Secretary, USDA

exhausted his or her administrative
remedies under 5 U.S.C. 552(a)(6)(C), the
agency shall continue processing the
request as expeditiously as possible and
dispatch the determination when it is
reached in the same manner and form
as if it had been reached within the ap-
plicable deadline.

[65 FR 46341, July 28, 2000]

§1.18 Fee schedule.

Pursuant to §2.28 of this title, the
Chief Financial Officer is delegated au-
thority to promulgate regulations pro-
viding for a uniform fee schedule appli-
cable to all agencies of the Department
regarding requests for records under
this subpart. The regulations providing
for a uniform fee schedule are found in
appendix A to this subpart.

[65 FR 46341, July 28, 2000]

§1.19 Exemptions and discretionary
release.

(a) All agency records, except those
specifically exempted from mandatory
disclosure by one or more provisions of
5 U.S.C. 552(b), shall be made promptly
available to any person submitting a
request under this subpart.

(b) Agencies are authorized, in their
sole discretion, to make discretionary
releases when such release is not other-
wise specifically prohibited by Execu-
tive Order, statute, or regulation.

[65 FR 46341, July 28, 2000]

§1.20 Annual report.

(a) Each agency of the Department
shall compile the following Freedom of
Information Act statistics on a fiscal
year basis beginning October 1, 1997,
and report the following information to
the Office of Communications no later
than November 30 following the fiscal
year’s close:

(1) The number of requests for
records received and the number of re-
quests which were processed;

(2) The number of determinations
made not to comply with initial re-
quests for records made to it under
§1.5(a), and the reasons for each such
determinations;

(3) The number of appeals made by
persons under §1.14(b), the result of
such appeals, and the reason for the ac-
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tion upon each appeal that results in a
denial of information.

(4) A complete list of all statutes
that the agency relies upon to author-
ize the agency to withhold information
under 5 U.S.C. 552(b)(3), a description of
whether a court has upheld the deci-
sion of the agency to withhold informa-
tion under each such statute, and a
concise description of the scope of any
information withheld;

(5) The number of requests for
records pending before the agency as of
September 30 of the preceding year,
and the median number of days that
such requests had been pending before
the agency as of that date:

(6) The median number of days taken
by the agency to process different
types of requests;

(7) The total amount of fees collected
by the agency for processing requests;

(8) The number of full-time staff of
the agency devoted to processing re-
quests for records under this section,
and the total amount expended by the
agency for processing such requests.

(b) Each agency shall compile the in-
formation required by paragraph (a) of
this section for the preceding fiscal
year into a report and submit this re-
port to the Director of Communica-
tions, Office of Communications, no
later than November 30 following the
fiscal year’s close.

(c) The Director of Communications,
Office of Communications, shall com-
bine the reports from all the agencies
within USDA into a Departmental re-
port, and shall submit to the Attorney
General on or before February 1 of each
year in accordance with 5 U.S.C. 552(e).

(d) Each agency shall make the re-
port available to the public including
by computer telecommunications, or if
computer telecommunications means
have not been established by the agen-
cy, by other electronic means.

[65 FR 46341, July 28, 2000]

§1.21 Compilation of new records.

Nothing in 5 U.S.C. 552 or this sub-
part requires that any agency create a
new record in order to fulfill a request
for records. However, an agency is re-
quired to provide a record in a form or
format specified by a requester, if the
record is readily reproducible by the



