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considered a part of the transcript or 
recording and hearing record if the Ju-
dicial Officer, upon appeal, decides the 
Judge’s ruling excluding the evidence 
was erroneous and prejudicial. If the 
Judicial Officer decides the Judge’s 
ruling excluding the evidence was erro-
neous and prejudicial and that it would 
be inappropriate to have such evidence 
considered a part of the hearing record, 
the Judicial Officer may direct that 
the hearing be reopened to permit the 
taking of such evidence or for any 
other purpose in connection with the 
excluded evidence. 

(i) Transcript or recording. (1) Hearings 
to be conducted by telephone shall be 
recorded verbatim by electronic re-
cording device. Hearings conducted by 
audio-visual telecommunication or the 
personal attendance of any individual 
who is expected to participate in the 
hearing shall be transcribed, unless the 
Judge finds that recording the hearing 
verbatim would expedite the pro-
ceeding and the Judge orders the hear-
ing to be recorded verbatim. The Judge 
shall certify that to the best of his or 
her knowledge and belief any recording 
made pursuant to this paragraph with 
exhibits that were accepted into evi-
dence is the record of the hearing. 

(2) If a hearing is recorded verbatim, 
a party requests the transcript of a 
hearing or part of a hearing, and the 
Judge determines that the disposition 
of the proceeding would be expedited 
by a transcript of the hearing or part 
of a hearing, the Judge shall order the 
verbatim transcription of the recording 
as requested by the party. 

(3) Recordings or transcripts of hear-
ings shall be made available to any 
person at actual cost of duplication. 

[42 FR 743, Jan. 4, 1977, as amended at 60 FR 
8455, Feb. 14, 1995; 61 FR 11504, Mar. 21, 1996; 
68 FR 6340, Feb. 7, 2003] 

§ 1.142 Post-hearing procedure. 
(a) Corrections to transcript or record-

ing. (1) Within the period of time fixed 
by the Judge, any party may file a mo-
tion proposing corrections to the tran-
script or recording. 

(2) Unless a party files such a motion 
in the manner prescribed, the tran-
script or recording shall be presumed, 
except for obvious typographical er-
rors, to be a true, correct, and com-

plete transcript or recording of the tes-
timony given at the hearing and to 
contain an accurate description or ref-
erence to all exhibits received in evi-
dence and made part of the hearing 
record, and shall be deemed to be cer-
tified without further action by the 
Judge. 

(3) As soon as practicable after the 
close of the hearing and after consider-
ation of any timely objections filed as 
to the transcript or recording, the 
Judge shall issue an order making any 
corrections to the transcript or record-
ing which the Judge finds are war-
ranted, which corrections shall be en-
tered onto the original transcript or re-
cording by the Hearing Clerk (without 
obscuring the original text). 

(b) Proposed findings of fact, conclu-
sions, orders, and briefs. Prior to the 
Judge’s decision, each party shall be 
afforded a reasonable opportunity to 
submit for consideration proposed find-
ings of fact, conclusions, order, and 
brief in support thereof. A copy of each 
such document filed by a party shall be 
served upon each of the other parties. 

(c) Judge’s decision. (1) The Judge 
may, upon motion of any party or in 
his or her own discretion, issue a deci-
sion orally at the close of the hearing, 
or within a reasonable time after the 
closing of the hearing. 

(2) If the decision is announced oral-
ly, a copy thereof, excerpted from the 
transcript or recording, shall be fur-
nished to the parties by the Hearing 
Clerk. Irrespective of the date such 
copy is mailed, the issuance date of the 
decision shall be the date the oral deci-
sion was announced. 

(3) If the decision is in writing, it 
shall be filed with the Hearing Clerk 
and served upon the parties as provided 
in § 1.147. 

(4) The Judge’s decision shall become 
final and effective without further pro-
ceedings 35 days after the issuance of 
the decision, if announced orally at the 
hearing, or if the decision is in writing, 
35 days after the date of service thereof 
upon the respondent, unless there is an 
appeal to the Judicial Officer by a 
party to the proceeding pursuant to 
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§ 1.145; Provided, however, that no deci-
sion shall be final for purposes of judi-
cial review except a final decision of 
the Judicial Officer upon appeal. 

[42 FR 743, Jan. 4, 1977, as amended at 53 FR 
7177, Mar. 7, 1988; 60 FR 8456, Feb. 14, 1995; 68 
FR 6340, Feb. 7, 2003] 

§ 1.143 Motions and requests. 

(a) General. All motions and requests 
shall be filed with the Hearing Clerk, 
and served upon all the parties, except 
(1) requests for extensions of time pur-
suant to § 1.147, (2) requests for sub-
poenas pursuant to § 1.149, and (3) mo-
tions and requests made on the record 
during the oral hearing. The Judge 
shall rule upon all motions and re-
quests filed or made prior to the filing 
of an appeal of the Judge’s decision 
pursuant to § 1.145, except motions di-
rectly relating to the appeal. There-
after, the Judicial Officer will rule on 
any motions and requests, as well as 
the motions directly relating to the ap-
peal. 

(b) Motions entertained. (1) Any mo-
tion will be entertained other than a 
motion to dismiss on the pleading. 

(2) All motions and request con-
cerning the complaint must be made 
within the time allowed for filing an 
answer. 

(c) Contents. All written motions and 
requests shall state the particular 
order, ruling, or action desired and the 
grounds therefor. 

(d) Response to motions and requests. 
Within 20 days after service of any 
written motion or request, or within 
such shorter or longer period as may be 
fixed by the Judge or the Judicial Offi-
cer, an opposing party may file a re-
sponse to the motion or request. The 
other party shall have no right to reply 
to the response; however, the Judge or 
the Judicial Officer, in the Judge’s or 
the Judicial Officer’s discretion, may 
order that a reply be filed. 

(e) Certification to the judicial officer. 
The submission or certification of any 
motion, request, objection, or other 
question to the Judicial Officer prior to 
the filing of an appeal pursuant to 
§ 1.145 shall be made by and in the dis-
cretion of the Judge. The Judge may 
either rule upon or certify the motion, 

request, objection, or other question to 
the Judicial Officer, but not both. 

[42 FR 743, Jan. 4, 1977, as amended at 55 FR 
30673, July 27, 1990; 68 FR 6340, Feb. 7, 2003] 

§ 1.144 Judges. 
(a) Assignment. No Judge shall be as-

signed to serve in any proceeding who 
(1) has any pecuniary interest in any 
matter or business involved in the pro-
ceeding, (2) is related within the third 
degree by blood or marriage to any 
party to the proceeding, or (3) has any 
conflict of interest which might impair 
the Judge’s objectivity in the pro-
ceeding. 

(b) Disqualification of Judge. (1) Any 
party to the proceeding may, by mo-
tion made to the Judge, request that 
the Judge withdraw from the pro-
ceeding because of an alleged disquali-
fying reason. Such motion shall set 
forth with particularity the grounds of 
alleged disqualification. The Judge 
may then either rule upon or certify 
the motion to the Secretary, but not 
both. 

(2) A Judge shall withdraw from any 
proceeding for any reason deemed by 
the Judge to be disqualifying. 

(c) Powers. Subject to review as pro-
vided in this subpart, the Judge, in any 
assigned proceeding, shall have power 
to: 

(1) Rule upon motions and requests; 
(2) Set the time, place, and manner of 

a conference and the hearing, adjourn 
the hearing, and change the time, 
place, and manner of the hearing; 

(3) Administer oaths and affirma-
tions; 

(4) Issue subpoenas as authorized by 
the statute under which the proceeding 
is conducted, requiring the attendance 
and testimony of witnesses and the 
production of books, contracts, papers, 
and other documentary evidence at the 
hearing; 

(5) Summon and examine witnesses 
and receive evidence at the hearing; 

(6) Take or order the taking of depo-
sitions as authorized under these rules; 

(7) Admit or exclude evidence; 
(8) Hear oral argument on facts or 

law; 
(9) Require each party to provide all 

other parties and the Judge with a 
copy of any exhibit that the party in-
tends to introduce into evidence prior 
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