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(b) Agencies may establish as many
processing tracks as appropriate; proc-
essing within each track shall be based
on a first-in, first-out concept, and
rank-ordered by the date of receipt of
the request.

(c) Agencies may provide a requester
whose request does not qualify for the
fastest track an opportunity to limit
the scope of the request in order to
qualify for a faster track. This multi-
track processing system does not less-
en agency responsibility to exercise
due diligence in processing requests in
the most expeditious manner possible.

(d) Agencies shall process requests in
each track on a ‘“first-in, first-out”
basis, unless there are unusual cir-
cumstances as set forth in §1.16, or the
requester is entitled to expedited proc-
essing as set forth in §1.9.

[65 FR 46338, July 28, 2000]

§1.9 Expedited processing.

(a) A requester may apply for expe-
dited processing at the time of the ini-
tial request for records. Within ten cal-
endar days of its receipt of a request
for expedited processing, an agency
shall decide whether to grant it, and
shall notify the requester of the deci-
sion. Once the determination has been
made to grant expedited processing, an
agency shall process the request as
soon as practicable. If a request for ex-
pedited processing is denied, the agen-
cy shall act expeditiously on any ap-
peal of that decision.

(b) A request or appeal will be taken
out of order and given expedited treat-
ment whenever the agency determines
that the requester has established ei-
ther of the following criteria:

(1) Circumstances in which the lack
of expedited treatment could reason-
ably be expected to pose an imminent
threat to the life or physical safety of
an individual; or

(2) An urgency to inform the public
about an actual or alleged federal gov-
ernment activity, if made by an indi-
vidual primarily engaged in dissemi-
nating information. Representatives of
the news media would normally qualify
as individuals primarily engaged in dis-
seminating information; however,
other requesters must demonstrate
that their primary activity involves
publishing or otherwise disseminating

11

§1.11

information to the public as a whole,
and not just a particular segment or
group. ““‘Urgency’” contemplates that
the information has a particular value
that will be lost if not disseminated
quickly. Ordinarily this means a break-
ing news story of general public inter-
est. Information of historical interest
only or information sought for litiga-
tion or commercial activities would
not meet the test of urgency, nor
would a news media publication or
broadcast deadline unrelated to the
news breaking nature of the informa-
tion.

(c) A requester who seeks expedited
processing must provide a written
statement that the requester has cer-
tified to be true and correct to the best
of the requester’s knowledge, explain-
ing in detail the basis for requesting
expedited processing. The agency will
not consider the request to have been
received unless accompanied by a writ-
ten, certified statement, and will be
under no obligation to consider the re-
quest for expedited processing until it
receives such a written, certified state-
ment.

(d) the same procedures apply to re-
quests for expedited processing of ad-
ministrative appeals.

[65 FR 46338, July 28, 2000]

§1.10 Search services.

Search services are services of agen-
cy personnel—clerical or professional—
used in trying to find the records, that
are responsive to a request. Search
services includes both manual and elec-
tronic searches and time spent exam-
ining records for the purpose of finding
information that is within the scope of
the request. Search services also in-
clude services to transport personnel to
places of record storage, or records to
the location of personnel for the pur-
pose of the search, if such services are
reasonably necessary.

[65 FR 46339, July 28, 2000]

§1.11 Review services.

(a) Review services are services of
agency personnel—clerical or profes-
sional—in examining records, both



§1.12

paper and electronic, located in re-
sponse to a request that is for a com-
mercial use (as specified in sec. 6 of ap-
pendix A to this subpart) to determine
whether any portion of any record lo-
cated is exempt from mandatory dis-
closure.

(b) Review services include proc-
essing any records for disclosure e.g.,
doing all that is necessary to redact ex-
empt portions and otherwise prepare
records for release.

(c) Review services do not include the
time spent resolving general legal or
policy issues regarding the application
of exemptions.

[65 FR 46339, July 28, 2000]

§1.12 Handling information from a
private business.

Each USDA agency is responsible for
making the final determination with
regard to the disclosure or nondisclo-
sure of information in agency records
that has been submitted by a business.
When, in the course of responding to an
FOIA request, an agency cannot read-
ily determine whether the information
obtained from a person is privileged or
confidential business information, the
policy of USDA is to obtain and con-
sider the views of the submitter of the
information and to provide the sub-
mitter an opportunity to object to any
decision to disclose the information. If
a request (including a subpoena duces
tecum as described in §1.215) is re-
ceived in USDA for information that
has been submitted by a business, the
agency shall:

(a) Provide the business information
submitter with prompt notification of
a request for that information (unless
it is readily determined by the agency
that the information requested should
not be disclosed or, on the other hand,
that the information is not exempt by
law from disclosure). Afford business
information submitter reasonable time
in which to object to the disclosure of
any specified portion of the informa-
tion. The submitter must explain fully
all grounds upon which disclosure is
opposed. For example, if the submitter
maintains that disclosure is likely to
cause substantial harm to it competi-
tive position, the submitter must ex-
plain item-by-item why disclosure
would cause such harm. Information
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provided by a business submitter pur-
suant to this paragraph may itself be
subject to disclosure under FOIA,;

(b) Notify the requester of the need
to inform the submitter of a request
for submitted business information;

(c) Determine whether the requested
records are exempt from disclosure or
must be released;

(d) Provide business information sub-
mitters with notice of any determina-
tion to disclose such records prior to
the disclosure date, in order that the
matter may be considered for possible
judicial intervention; and

(e) Notify business information sub-
mitters promptly of all instances in
which FOIA requesters bring suit seek-
ing to compel disclosure of submitted
information.

[65 FR 46339, July 28, 2000]

§1.13 Date of receipt of requests or ap-
peals.

The date of receipt of a request or ap-
peal shall be the date it is received in
the agency and office responsible for
the administrative processing of FOIA
requests or appeals.

[65 FR 46339, July 28, 2000]

§1.14 Appeals.

(a) Requesters seeking administra-
tive appeal of a denial of a request for
records or denial of a fee waiver must
ensure that the appeal is received by
the agency within 45 days of the date of
the denial letter.

(b) Each agency shall provide for re-
view of appeals by an official different
from the official or officials designated
to make initial denials.

(c) 5 U.S.C. 552(a)(6)(A)(ii) provides
that each agency in the Department to
which an appeal of a denial is sub-
mitted shall inform the requester of its
determination concerning that appeal
within 20 working days (excepting Sat-
urdays, Sundays, and legal public holi-
days), plus any extension authorized by
§1.16, of its date of receipt. If the agen-
cy determines to grant the appeal, it
shall inform the requester of any con-
ditions surrounding the granting of the
request (e.g., payment of fees) and the
approximate date upon which compli-
ance will be effected. If the agency
grants only a portion of the appeal, it



