Environmental Protection Agency

more than one facility. Evidence of fi-
nancial assurance submitted to the Re-
gional Administrator must include a
list showing, for each facility, the EPA
Identification Number, name, address,
and the amount of funds for closure as-
sured by the mechanism. If the facili-
ties covered by the mechanism are in
more than one Region, identical evi-
dence of financial assurance must be
submitted to and maintained with the
Regional Administrators of all such
Regions. The amount of funds available
through the mechanism must be no
less than the sum of funds that would
be available if a separate mechanism
had been established and maintained
for each facility. In directing funds
available through the mechanism for
closure of any of the facilities covered
by the mechanism, the Regional Ad-
ministrator may direct only the
amount of funds designated for that fa-
cility, unless the owner or operator
agrees to the use of additional funds
available under the mechanism.

(i) Release of the owner or operator
from the requirements of this section.
Within 60 days after receiving certifi-
cations from the owner or operator and
an independent registered professional
engineer that final closure has been
completed in accordance with the ap-
proved closure plan, the Regional Ad-
ministrator will notify the owner or
operator in writing that he is no longer
required by this section to maintain fi-
nancial assurance for final closure of
the facility, unless the Regional Ad-
ministrator has reason to believe that
final closure has not been in accord-
ance with the approved closure plan.
The Regional Administrator shall pro-
vide the owner or operator a detailed
written statement of any such reason
to believe that closure has not been in
accordance with the approved closure
plan.

[47 FR 15047, Apr. 7, 1982, as amended at 51
FR 16448, May 2, 1986; 57 FR 42835, Sept. 16,
1992]

§264.144 Cost estimate for post-closure
care.

(a) The owner or operator of a dis-
posal surface impoundment, disposal
miscellaneous unit, land treatment
unit, or landfill unit, or of a surface
impoundment or waste pile required

§264.144

under 8§264.228 and 264.258 to prepare a
contingent closure and post-closure
plan, must have a detailed written esti-
mate, in current dollars, of the annual
cost of post-closure monitoring and
maintenance of the facility in accord-
ance with the applicable post-closure
regulations in §§264.117 through 264.120,
264.228, 264.258, 264.280, 264.310, and
264.603.

(1) The post-closure cost estimate
must be based on the costs to the
owner or operator of hiring a third
party to conduct post-closure care ac-
tivities. A third party is a party who is
neither a parent nor a subsidiary of the
owner or operator. (See definition of
parent corporation in §264.141(d).)

(2) The post-closure cost estimate is
calculated by multiplying the annual
post-closure cost estimate by the num-
ber of years of post-closure care re-
quired under §264.117.

(b) During the active life of the facil-
ity, the owner or operator must adjust
the post-closure cost estimate for in-
flation within 60 days prior to the anni-
versary date of the establishment of
the financial instrument(s) used to
comply with §264.145. For owners or op-
erators using the financial test or cor-
porate guarantee, the post-closure cost
estimate must be updated for inflation
within 30 days after the close of the
firm’s fiscal year and before the sub-
mission of updated information to the
Regional Administrator as specified in
§264.145(f)(5). The adjustment may be
made by recalculating the post-closure
cost estimate in current dollars or by
using an inflation factor derived from
the most recent Implicit Price Deflator
for Gross National Product published
by the U.S. Department of Commerce
in its Survey of Current Business as
specified in §264.145(b)(1) and (2). The
inflation factor is the result of dividing
the latest published annual Deflator by
the Deflator for the previous year.

(1) The first adjustment is made by
multiplying the post-closure cost esti-
mate by the inflation factor. The result
is the adjusted post-closure cost esti-
mate.

(2) Subsequent adjustments are made
by multiplying the latest adjusted
post-closure cost estimate by the latest
inflation factor.

269



§264.145

(c) During the active life of the facil-
ity, the owner or operator must revise
the post-closure cost estimate within
30 days after the Regional Adminis-
trator has approved the request to
modify the post-closure plan, if the
change in the post-closure plan in-
creases the cost of post-closure care.
The revised post-closure cost estimate
must be adjusted for inflation as speci-
fied in §264.144(b).

(d) The owner or operator must keep
the following at the facility during the
operating life of the facility: The latest
post-closure cost estimate prepared in
accordance with §264.144 (a) and (c)
and, when this estimate has been ad-
justed in accordance with §264.144(b),
the latest adjusted post-closure cost es-
timate.

[47 FR 15047, Apr. 7, 1982, as amended at 47
FR 32357, July 26, 1982; 50 FR 4514, Jan. 31,
1985; 51 FR 16449, May 2, 1986; 52 FR 46964,
Dec. 10, 1987]

§264.145 Financial assurance for post-
closure care.

The owner or operator of a hazardous
waste management unit subject to the
requirements of §264.144 must establish
financial assurance for post-closure
care in accordance with the approved
post-closure plan for the facility 60
days prior to the initial receipt of haz-
ardous waste or the effective date of
the regulation, whichever is later. He
must choose from the following op-
tions:

(a) Post-closure trust fund. (1) An
owner or operator may satisfy the re-
quirements of this section by estab-
lishing a post-closure trust fund which
conforms to the requirements of this
paragraph and submitting an originally
signed duplicate of the trust agreement
to the Regional Administrator. An
owner or operator of a new facility
must submit the originally signed du-
plicate of the trust agreement to the
Regional Administrator at least 60
days before the date on which haz-
ardous waste is first received for dis-
posal. The trustee must be an entity
which has the authority to act as a
trustee and whose trust operations are
regulated and examined by a Federal or
State agency.

(2) The wording of the trust agree-
ment must be identical to the wording

40 CFR Ch. | (7-1-04 Edition)

specified in §264.151(a)(1), and the trust
agreement must be accompanied by a
formal certification of acknowledg-
ment (for example, see §264.151(a)(2)).
Schedule A of the trust agreement
must be updated within 60 days after a
change in the amount of the current
post-closure cost estimate covered by
the agreement.

(3) Payments into the trust fund
must be made annually by the owner or
operator over the term of the initial
RCRA permit or over the remaining op-
erating life of the facility as estimated
in the closure plan, whichever period is
shorter; this period is hereafter re-
ferred to as the “pay-in period.” The
payments into the post-closure trust
fund must be made as follows:

(i) For a new facility, the first pay-
ment must be made before the initial
receipt of hazardous waste for disposal.
A receipt from the trustee for this pay-
ment must be submitted by the owner
or operator to the Regional Adminis-
trator before this initial receipt of haz-
ardous waste. The first payment must
be at least equal to the current post-
closure cost estimate, except as pro-
vided in §264.145(g), divided by the
number of years in the pay-in period.
Subsequent payments must be made no
later than 30 days after each
anniversay date of the first payment.
The amount of each subsequent pay-
ment must be determined by this for-
mula:

CE-CV

Y
where CE is the current post-closure cost es-
timate, CV is the current value of the trust

fund, and Y is the number of years remaining
in the pay-in period.

Next payment =

(if) If an owner or operator estab-
lishes a trust fund as specified iIn
§265.145(a) of this chapter, and the
value of that trust fund is less than the
current post-closure cost estimate
when a permit is awarded for the facil-
ity, the amount of the current post-clo-
sure cost estimate still to be paid into
the fund must be paid in over the pay-
in period as defined in paragraph (a)(3)
of this section. Payments must con-
tinue to be made no later than 30 days
after each anniversary date of the first
payment made pursuant to Part 265 of
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