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issue a certificate of conformity, the 
Administrator may deem such certifi-
cate void ab initio. 

(d) In any case in which certification 
of a vehicle is proposed to be withheld, 
denied, revoked, or suspended under 
paragraph (a) (3) or (4) of this section, 
and in which the Administrator has 
presented to the manufacturer involved 
reasonable evidence that a violation of 
§ 86.441 in fact occurred, the manufac-
turer, if the wishes to contend that, 
even though the violation occurred, the 
vehicle in question was not involved in 
the violation to a degree that would 
warrant withholding, denial, revoca-
tion, or suspension of certification 
under either paragraph (a) (3) or (4) of 
this section, shall have the burden of 
establishing that contention to the sat-
isfaction of the Administrator. 

(e) Any revocation or suspension of 
certification under paragraph (a) of 
this section shall: 

(1) Be made only after the manufac-
turer concerned has been offered an op-
portunity for a hearing conducted in 
accordance with § 86.444 hereof. 

(2) Extend no further than to forbid 
the introduction into commerce of ve-
hicles previously covered by the cer-
tification which are still in the hands 
of the manufacturer, except in cases of 
such fraud or other misconduct as 
makes the certification invalid ab 
initio. 

(f) The manufacturer may request in 
the form and manner specified in 
§ 86.443 that any determination made 
by the Administrator under paragraph 
(a) of this section to withhold or deny 
certification be reviewed in a hearing 
conducted in accordance with § 86.444. If 
the Administrator finds, after a review 
of the request and supporting data, 
that the request raises a substantial 
factual issue, he will grant the request 
with respect to such issue. 

[42 FR 1126, Jan. 5, 1977, as amended at 42 FR 
56738, Oct. 28, 1977] 

§ 86.443–78 Request for hearing. 
Within 30 days following receipt of 

notification that an application has 
been rejected or that certification has 
been denied, the manufacturer may re-
quest a hearing on the Administrator’s 
determination. The request shall be in 
writing, signed by an authorized rep-

resentative of the manufacturer and 
shall include a statement specifying 
the manufacturer’s objections to the 
Administrator’s determinations, and 
data in support of such objections. If, 
after the review of the request and sup-
porting data, the Administrator finds 
that the request raises a substantial 
factual issue, he shall provide the man-
ufacturer a hearing with respect to 
such issue. 

§ 86.444–78 Hearings on certification. 
(a)(1) After granting a request for a 

hearing under § 86.443 the Adminis-
trator will designate a Presiding Offi-
cer for the hearing. 

(2) The General Counsel will rep-
resent the Environmental Protection 
Agency in any hearing under this sec-
tion. 

(3) If a time and place for the hearing 
have not been fixed by the Adminis-
trator under § 86.443, the hearing shall 
be held as soon as practicable at a time 
and place fixed by the Administrator or 
by the Presiding Officer. 

(4) In the case of any hearing re-
quested pursuant to § 86.437, the Admin-
istrator may in his discretion direct 
that all argument and presentation of 
evidence be concluded within such 
fixed period not less than 30 days as he 
may establish from the date that the 
first written offer of a hearing is made 
to the manufacturer. To expedite pro-
ceedings, the Administrator may direct 
that the decision of the Presiding Offi-
cer (who may, but need not be the Ad-
ministrator himself) shall be the final 
EPA decision. 

(b)(1) Upon his appointment pursuant 
to paragraph (a) of this section, the 
Presiding Officer will establish a hear-
ing file. The file shall consist of the no-
tice issue by the Administrator under a 
hearing and the supporting data sub-
mitted therewith and all documents re-
lating to the request for certification 
and all documents submitted there-
with, and correspondence and other 
data material to the hearing. 

(2) The appeal file will be available 
for inspection by the applicant at the 
office of the Presiding Officer. 

(c) An applicant may appear in per-
son, or may be represented by counsel 
or by any other duly authorized rep-
resentative. 
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(d)(1) The Presiding Officer upon the 
request of any party, or in his discre-
tion, may arrange for a prehearing con-
ference at a time and place specified by 
him to consider the following: 

(i) Simplification of the issues; 
(ii) Stipulations, admissions of fact, 

and the introduction of documents; 
(iii) Limitation of the number of ex-

pert witnesses; 
(iv) Possibility of agreement dis-

posing of all or any of the issues in dis-
pute; 

(v) Such other matters as may aid in 
the disposition of the hearing, includ-
ing such additional tests as may be 
agreed upon by the parties. 

(2) The results of the conference shall 
be reduced to writing by the Presiding 
Officer and made part of the record. 

(e)(1) Hearings shall be conducted by 
the Presiding Officer in an informal 
but orderly and expeditious manner. 
The parties may offer oral or written 
evidence, subject to the exclusion by 
the Presiding Officer of irrevelant, im-
material, and repetitious evidence. 

(2) Witnesses will not be required to 
testify under oath. However, the Pre-
siding Officer shall call to the atten-
tion of witnesses that their statements 
may be subject to the provisions of 
title 18 U.S.C. 1001 which imposes pen-
alties for knowingly making false 
statements or representations, or using 
false documents in any matter within 
the jurisdiction of any department or 
agency of the United States. 

(3) Any witness may be examined or 
cross-examined by the Presiding Offi-
cer, the parties, or their representa-
tives. 

(4) Hearings shall be reported ver-
batim. Copies of transcripts of pro-
ceedings may be purchased by the ap-
plicant from the reporter. 

(5) All written statements, charts, 
tabulations, and similar data offered in 
evidence at the hearing shall, upon a 
showing satisfactory to the Presiding 
Officer of their authenticity, rel-
evancy, and materiality, be received in 
evidence and shall constitute a part of 
the record. 

(6) Oral argument may be permitted 
in the discretion of the Presiding Offi-
cer and shall be reported as part of the 
record unless otherwise ordered by 
him. 

(f)(1) The Presiding Officer shall 
make an initial decision which shall 
include written findings and conclu-
sions and the reasons or basis therefore 
on all the material issues of fact, law, 
or discretion presented on the record. 
The findings, conclusions, and written 
decision shall be provided to the par-
ties and made a part of the record. The 
initial decision shall become the deci-
sion of the Administrator without fur-
ther proceedings unless there is an ap-
peal to the Administrator or motion 
for review by the Administrator within 
20 days of the date the initial decision 
was filed. 

(2) On appeal from or review of the 
initial decision the Administrator shall 
have all the powers which he would 
have in making the initial decision in-
cluding the discretion to require or 
allow briefs, oral argument, the taking 
of additional evidence or the remand-
ing to the Presiding Officer for addi-
tional proceedings. The decision by the 
Administrator shall include written 
findings and conclusions and the rea-
sons or basis therefore on all the mate-
rial issues of fact, law, or discretion 
presented on the appeal or considered 
in the review. 

§ 86.445–2006 What temporary provi-
sions address hardship due to un-
usual circumstances? 

(a) After considering the cir-
cumstances, the Director of the Office 
of Transportation and Air Quality may 
permit you to introduce into commerce 
highway motorcycles that do not com-
ply with emission standards if all the 
following conditions and requirements 
apply: 

(1) Unusual circumstances that are 
clearly outside your control and that 
could not have been avoided with rea-
sonable discretion prevent you from 
meeting requirements from this chap-
ter. 

(2) You exercised prudent planning 
and were not able to avoid the viola-
tion; you have taken all reasonable 
steps to minimize the extent of the 
nonconformity. 

(3) Not having the exemption will 
jeopardize the solvency of your com-
pany. 

(4) No other allowances are available 
under the regulations of this part to 
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