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36 CFR Ch. II (7–1–08 Edition) § 251.101 

§ 251.101 Policy in event of judicial 
proceedings. 

It is the position of the Department 
of Agriculture that any filing for Fed-
eral judicial review of and relief from a 
decision appealable under this subpart 
is premature and inappropriate, unless 
the appellant has first sought to re-
solve the dispute by invoking and ex-
hausting the procedures of this sub-
part. This position may be waived only 
upon a written finding by the Chief. 

§ 251.102 Applicability and effective 
date. 

(a) Except where applicants or hold-
ers elect the decision review proce-
dures of part 217 of this chapter, ap-
pealable decisions arising from the 
issuance, approval, and administration 
of written instruments authorizing oc-
cupancy and use of National Forest 
System lands made on or after Feb-
ruary 22, 1989, shall be subject to the 
procedures of this part. 

(b) Decisions made before February 
22, 1989, arising from the issuance, ap-
proval, and administration of written 
instruments authorizing occupancy 
and use of National Forest System 
lands shall be subject to appeal under 
the provisions of 36 CFR 211.18. 

[54 FR 6892, Feb. 15, 1989] 

§ 251.103 Mediation of term grazing 
permit disputes. 

(a) Decisions subject to mediation. In 
those States with Department of Agri-
culture certified mediation programs, 
any holder of a term grazing permit 
may request mediation, if a Deciding 
Officer issues a decision to suspend or 
cancel a term grazing permit, in whole 
or in part, as authorized by 36 CFR 
222.4 (a)(2)(i), (ii), (iv), (v), and (a)(3) 
through (a)(6). 

(b) Parties. Notwithstanding the pro-
visions addressing parties to an appeal 
at § 251.86, only the following may par-
ticipate in mediation of term grazing 
permit disputes under this section: 

(1) A mediator authorized to mediate 
under a Department of Agriculture 
State certified mediation program: 

(2) The Deciding Officer who made 
the decision being mediated, or des-
ignee; 

(3) The holder whose term grazing 
permit is the subject of the Deciding 
Officer’s decision and who has re-
quested mediation in the notice of ap-
peal; 

(4) The holder’s creditors, if applica-
ble; and 

(5) Legal counsel, if applicable. The 
Forest Service will have legal counsel 
participate only if the permittee 
choose to have legal counsel. 

(c) Timeframe. When an appellant si-
multaneously requests mediation at 
the time an appeal is filed (§ 251.84), the 
Reviewing Officer shall immediately 
notify, by certified mail, all parties to 
the appeal that, in order to allow for 
mediation, the appeal is suspended for 
45 calendar days from the date of the 
Reviewing Officer’s notice. If agree-
ment has not been reached at the end 
of 45 calendar days, but it appears to 
the Deciding Officer that a mediated 
agreement may soon be reached, the 
Reviewing Officer may notify, by cer-
tified mail, all parties to the appeal 
that the period for mediation is ex-
tended for a period of up to 15 calendar 
days from the end of the 45-day appeal 
suspension period. If a mediated agree-
ment cannot be reached under the spec-
ified timeframes, the Reviewing Officer 
shall immediately notify, by certified 
mail, all parties to the appeal that me-
diation was unsuccessful, that the stay 
granted during mediation is lifted, and 
that the timeframes and procedures ap-
plicable to an appeal (§ 251.89) are rein-
stated as of the date of such notice. 

(d) Confidentiality. Mediation sessions 
shall be confidential; moreover, dispute 
resolution communications, as defined 
in 5 U.S.C. 571(5), shall be confidential. 
However, the final agreement signed by 
the Forest Service official and the per-
mit holder is subject to public disclo-
sure. 

(e) Records. Notes taken or factual 
material received during mediation 
sessions are not to be entered as part of 
the appeal record. 

(f) Cost. The United States Govern-
ment shall cover only incurred ex-
penses of its own employees in medi-
ation sessions. 

(g) Exparte communication. Except to 
request a time extension or commu-
nicate the results of mediation pursu-
ant to paragraph (d) of this section, the 
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