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Mineral laws means the mining and
mineral leasing laws applicable to Fed-
erally owned lands and minerals re-
served from the public domain for na-
tional forest purposes and the Geo-
thermal Steam Act of 1970 (30 U.S.C.
1001 et seq.), but not the Materials Act
of 1947 (30 U.S.C. 601 et seq.).

Outstanding interests are rights or in-
terests in property held by an entity
other than a party to an exchange.

Party means the United States or any
person, State, or local government who
enters into an agreement to initiate an
exchange.

Person means any individual, cor-
poration, or other legal entity legally
capable to hold title to and convey
land. An individual must be a citizen of
the United States and a corporation
must be subject to the laws of the
United States or of the State where the
land is located or the corporation is in-
corporated. No Member of Congress
may participate in a land exchange
with an agency of the United States, as
set forth in 18 U.S.C. 431-433.

Public land laws means that body of
non-mineral land laws dealing with the
disposal of National Forest System
lands administered by the Secretary of
Agriculture.

Reserved interest means an interest in
real property retained by a party from
a conveyance of the title to that prop-
erty.

Resource values means any of the var-
ious commodity values or non-com-
modity values, such as wildlife habitat
and aesthetics, contained within land
interests, surface and subsurface.

Secretary means the Secretary of Ag-
riculture or the individual to whom re-
sponsibility has been delegated.

Segregation means the removal for a
limited period, subject to valid existing
rights, of a specified area of the Fed-
eral lands from appropriation under
the public land laws and mineral laws,
pursuant to the authority of the Sec-
retary of the Interior to allow for the
orderly administration of the Federal
lands.

Statement of value means a written re-
port prepared by a qualified appraiser
in conformance with the minimum
standards of the Uniform Standards of
Professional Appraisal Practice that
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states the appraiser’s conclusion(s) of
value.

§254.3 Requirements.

(a) Discretionary nature of exchanges.
The Secretary is not required to ex-
change any Federal lands. Land ex-
changes are discretionary, voluntary
real estate transactions between the
Federal and non-Federal parties. Un-
less and until the parties enter into a
binding exchange agreement, any party
may withdraw from and terminate an
exchange proposal at any time during
the exchange process.

(b) Determination of public interest.
The authorized officer may complete
an exchange only after a determination
is made that the public interest will be
well served.

(1) Factors to consider. When consid-
ering the public interest, the author-
ized officer shall give full consideration
to the opportunity to achieve better
management of Federal lands and re-
sources, to meet the needs of State and
local residents and their economies,
and to secure important objectives, in-
cluding but not limited to: protection
of fish and wildlife habitats, cultural
resources, watersheds, and wilderness
and aesthetic values; enhancement of
recreation opportunities and public ac-
cess; consolidation of lands and/or in-
terests in lands, such as mineral and
timber interests, for more logical and
efficient management and develop-
ment; consolidation of split estates; ex-
pansion of communities; accommoda-
tion of existing or planned land use au-
thorizations (§254.4(c)(4); promotion of
multiple-use values; implementation of
applicable Forest Land and Resource
Management Plans; and fulfillment of
public needs.

(2) Findings. To determine that an ex-
change well serves the public interest,
the authorized officer must find that—

(i) The resource values and the public
objectives served by the non-Federal
lands or interests to be acquired must
equal or exceed the resource values and
the public objectives served by the
Federal lands to be conveyed, and

(ii) The intended use of the conveyed
Federal land will not substantially
conflict with established management
objectives on adjacent Federal lands,
including Indian Trust lands.
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(3) Documentation. The findings and
the supporting rationale shall be docu-
mented and made part of the adminis-
trative record.

(¢c) Equal value exchanges. Except as
provided in §254.11 of this subpart,
lands or interests to be exchanged
must be of equal value or equalized in
accordance with the methods set forth
in §254.12 of this subpart. An exchange
of lands or interests shall be based on
market value as determined by the

Secretary through appraisal(s),
through bargaining based on ap-
praisal(s), through other acceptable

and commonly recognized methods of
determining market value, or through
arbitration.

(d) Same-State exchanges. Unless oth-
erwise provided by statute, the Federal
and non-Federal lands involved in an
exchange must be located within the
same State.

(e) Congressional designations. Upon
acceptance of title by the United
States, lands acquired by the Secretary
of the Interior by exchange under the
authority granted by the Federal Land
Policy and Management Act of 1976, as
amended, which are within the bound-
aries of any unit of the National Forest
System, the National Wild and Scenic
Rivers System, the National Trails
System, the National Wilderness Pres-
ervation System, or any other system
established by Act of Congress; or the
boundaries of any national conserva-
tion area or national recreation area
established by Act of Congress, imme-
diately are reserved for and become a
part of the unit or area in which they
are located, without further action by
the Secretary of the Interior, and,
thereafter, shall be managed in accord-
ance with all laws, rules, regulations,
and land resource management plans
applicable to such unit or area.

(f) Land and resource management
planning. The authorized officer shall
consider only those exchange proposals
that are consistent with land and re-
source management plans (36 CFR part
219). Lands acquired by exchange that
are located within areas having an ad-
ministrative designation established
through the land management plan-
ning process shall automatically be-
come part of the area within which
they are located, without further ac-
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tion by the Forest Service, and shall be
managed in accordance with the laws,
rules, regulations, and land and re-
source management plan applicable to
such area.

(g) Envirommental analysis. After an
agreement to initiate an exchange is
signed, the authorized officer shall un-
dertake an environmental analysis in
accordance with the National Environ-
mental Policy Act of 1969 (42 U.S.C.
4371), the Council on Environmental
Quality regulations (40 CFR parts 1500-
1508), and Forest Service environ-
mental policies and procedures (Forest
Service Manual Chapter 1950 and For-
est Service Handbook 1909.15). In mak-
ing this analysis, the authorized officer
shall consider timely written com-
ments received in response to the ex-
change notice published pursuant to
§254.8 of this subpart.

(h) Reservations or restrictions in the
public interest. In any exchange, the au-
thorized officer shall reserve such
rights or retain such interests as are
needed to protect the public interest or
shall otherwise restrict the use of Fed-
eral lands to be exchanged, as appro-
priate. The use or development of lands
conveyed out of Federal ownership are
subject to any restrictions imposed by
the conveyance documents and all
laws, regulations, and zoning authori-
ties of State and local governing bod-
ies.

(i) Haecardous substances—(1) Federal
lands. The authorized officer shall de-
termine whether hazardous substances
are known to be present on the Federal
lands involved in the exchange and
shall provide notice of known storage,
release, or disposal of hazardous sub-
stances on the Federal lands in the
contract agreement and in the convey-
ance document, pursuant to 40 CFR
part 373 and 42 U.S.C. 9620. For pur-
poses of this section, the notice of haz-
ardous substances on involved Federal
lands in an agreement to initiate an
exchange or an exchange agreement
meets the requirements for notices es-
tablished in 40 CFR part 373. Unless the
non-Federal party is a potentially re-
sponsible party under 42 U.S.C. 9607(a)
and participated as an owner, or in the
operation, arrangement, generation, or
transportation of the hazardous sub-
stances found on the Federal land, the
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conveyance document from the United
States must contain a covenant war-
ranting that all remedial action nec-
essary to protect human health and the
environment with respect to any such
substances remaining on the property
has been taken before the date of
transfer and that any additional reme-
dial action found necessary after the
transfer shall be conducted by the
United States, pursuant to 42 U.S.C.
9620(h)(3). The conveyance document
must also reserve to the United States
the right of access to the conveyed
property if remedial or corrective ac-
tion is required after the date of trans-
fer. Where the non-Federal party is a
potentially responsible party with re-
spect to the property, it may be appro-
priate to enter into an agreement as
referenced in 42 U.S.C. 9607(e) whereby
that party would indemnify the United
States and hold the United States
harmless against any loss or cleanup
costs after conveyance.

(2) Non-Federal lands. The non-Fed-
eral party shall notify the authorized
officer of any hazardous substances
known to have been released, stored, or
disposed of on the non-Federal land,
pursuant to §254.4 of this subpart. Not-
withstanding such notice, the author-
ized officer shall determine whether
hazardous substances are known to be
present on the non-Federal land in-
volved in an exchange. If hazardous
substances are known or believed to be
present on the non-Federal land, the
authorized officer shall reach an agree-
ment with the non-Federal party re-
garding the responsibility for appro-
priate response action concerning the
hazardous substances before com-
pleting the exchange. The terms of this
agreement and any appropriate ‘‘hold
harmless agreement’ shall be included
in an exchange agreement, pursuant to
§254.14 of this subpart.

(j) Legal description of properties. All
lands subject to an exchange must be
properly described on the basis of ei-
ther a survey executed in accordance
with the Public Land Survey System
laws and standards of the United
States or, if those laws and standards
cannot be applied, the lands shall be
properly described and clearly
locatable by other means as may be
prescribed or allowed by law.
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(k) Special review. Except as provided
in this paragraph, land acquisitions of
$150,000 or more in value made under
the authority of the Weeks Act of
March 1, 1911, as amended (16 U.S.C.
516), must be submitted to Congress for
oversight review, pursuant to the Act
of October 22, 1976, as amended (16
U.S.C. 521b). However, minor and insig-
nificant changes in land acquisition
proposals need not be resubmitted for
congressional oversight, provided the
general concept of and basis for the ac-
quisition remain the same.

§254.4 Agreement to initiate an ex-
change.

(a) Exchanges may be proposed by
the Forest Service or by any person,
State, or local government. Initial ex-
change proposals should be directed to
the authorized officer responsible for
the management of Federal lands pro-
posed for exchange.

(b) To assess the feasibility of an ex-
change proposal, the prospective par-
ties may agree to obtain a preliminary
estimate of the values of the lands in-
volved in the proposal. A qualified ap-
praiser must prepare the preliminary
estimate.

(c) If the authorized officer agrees to
proceed with an exchange proposal, all
prospective parties shall execute a non-
binding agreement to initiate an ex-
change. At a minimum, the agreement
must include:

(1) The identity of the parties in-
volved in the proposed exchange and
the status of their ownership or ability
to provide title to the land;

(2) A description of the lands or in-
terest in lands being considered for ex-
change;

(3) A statement by a party, other
than the United States and State and
local governments, that such party is a
citizen of the United States or a cor-
poration or other legal entity subject
to the laws of the United States or a
State thereof;

(4) A description of the appurtenant
rights proposed to be exchanged or re-
served; any authorized uses, including
grants, permits, easements, or leases;
and any known unauthorized uses, out-
standing interests, exceptions, cov-
enants, restrictions, title defects or en-
cumbrances;
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