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Equal Employment Opportunity Comm. § 1627.17

§ 1627.16 Specific exemptions. 
(a) Pursuant to the authority con-

tained in section 9 of the Act and in ac-
cordance with the procedure provided 
therein and in § 1627.15(b) of this part, 
it has been found necessary and proper 
in the public interest to exempt from 
all prohibitions of the Act all activities 
and programs under Federal contracts 
or grants, or carried out by the public 
employment services of the several 
States, designed exclusively to provide 
employment for, or to encourage the 
employment of, persons with special 
employment problems, including em-
ployment activities and programs 
under the Manpower Development and 
Training Act of 1962, as amended, and 
the Economic Opportunity Act of 1964, 
as amended, for persons among the 
long-term unemployed, handicapped, 
members of minority groups, older 
workers, or youth. Questions con-
cerning the application of this exemp-
tion shall be referred to the Commis-
sion for decision. 

(b) Any employer, employment agen-
cy, or labor organization the activities 
of which are exempt from the prohibi-
tions of the Act under paragraph (a) of 
this section shall maintain and pre-
serve records containing the same in-
formation and data that is required of 
employers, employment agencies, and 
labor organizations under §§ 1627.3, 
1627.4, and 1627.5, respectively. 

[44 FR 38459, July 2, 1979, as amended at 52 
FR 32296, Aug. 27, 1987; 55 FR 24078, June 14, 
1990; 57 FR 4158, Feb. 4, 1992]

Subpart D—Statutory Exemption

§ 1627.17 Calculating the amount of 
qualified retirement benefits for 
purposes of the exemption for bona 
fide executives or high policy-
making employees. 

(a) Section 12(c)(1) of the Act, added 
by the 1978 amendments and amended 
in 1984 and 1986, provides:

Nothing in this Act shall be construed to 
prohibit compulsory retirement of any em-
ployee who has attained 65 years of age, and 
who, for the 2-year period immediately be-
fore retirement, is employed in a bona fide 
executive or high policymaking position, if 
such employee is entitled to an immediate 
nonforfeitable annual retirement benefit 
from a pension, profit-sharing, savings, or 

deferred compensation plan, or any combina-
tion of such plans, of the employer of such 
employee, which equals, in the aggregate, at 
least $44,000.

The Commission’s interpretative state-
ments regarding this exemption are set 
forth in section 1625 of this chapter. 

(b) Section 12(c)(2) of the Act pro-
vides:

In applying the retirement benefit test of 
paragraph (a) of this subsection, if any such 
retirement benefit is in a form other than a 
straight life annuity (with no ancillary bene-
fits), or if employees contribute to any such 
plan or make rollover contributions, such 
benefit shall be adjusted in accordance with 
regulations prescribed by the Commission, 
after consultation with the Secretary of the 
Treasury, so that the benefit is the equiva-
lent of a straight life annuity (with no ancil-
lary benefits) under a plan to which employ-
ees do not contribute and under which no 
rollover contributions are made.

(c)(1) The requirement that an em-
ployee be entitled to the equivalent of 
a $44,000 straight life annuity (with no 
ancillary benefits) is statisfied in any 
case where the employee has the option 
of receiving, during each year of his or 
her lifetime following retirement, an 
annual payment of at least $44,000, or 
periodic payments on a more frequent 
basis which, in the aggregate, equal at 
least $44,000 per year: Provided, how-
ever, that the portion of the retirement 
income figure attributable to Social 
Security, employee contributions, roll-
over contributions and contributions of 
prior employers is excluded in the man-
ner described in paragraph (e) of this 
section. (A retirement benefit which 
excludes these amounts is sometimes 
referred to herein as a ‘‘qualified’’ re-
tirement benefit.) 

(2) The requirment is also met where 
the employee has the option of receiv-
ing, upon retirement, a lump sum pay-
ment with which it is possible to pur-
chase a single life annuity (with no an-
cillary benefits) yielding at least 
$44,000 per year as adjusted. 

(3) The requirement is also satisfied 
where the employee is entitled to re-
ceive, upon retirement, benefits whose 
aggregate value, as of the date of the 
employee’s retirement, with respect to 
those payments which are scheduled to 
be made within the period of life ex-
pectancy of the employee, is $44,000 per 
year as adjusted. 
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