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program is alleged to violate title VII, 
or is asserted as a defense to a charge 
of discrimination, the Commission will 
investigate the charge in accordance 
with its usual procedures and pursuant 
to the standards set forth in these 
Guidelines, whether or not the analysis 
and plan are in writing. However, the 
absence of a written self analysis and a 
written affirmative action plan or pro-
gram may make it more difficult to 
provide credible evidence that the 
analysis was conducted, and that ac-
tion was taken pursuant to a plan or 
program based on the analysis. There-
fore, the Commission recommends that 
such analyses and plans be in writing.

§ 1608.5 Affirmative action compliance 
programs under Executive Order 
No. 11246, as amended. 

Under title VII, affirmative action 
compliance programs adopted pursuant 
to Executive Order 11246, as amended, 
and its implementing regulations, in-
cluding 41 CFR part 60–2 (Revised Order 
4), will be considered by the Commis-
sion in light of the similar purposes of 
title VII and the Executive Order, and 
the Commission’s responsibility under 
Executive Order 12067 to avoid poten-
tial conflict among Federal equal em-
ployment opportunity programs. Ac-
cordingly, the Commission will process 
title VII complaints involving such af-
firmative action compliance programs 
under this section. 

(a) Procedures for review of Affirmative 
Action Compliance Programs. If adher-
ence to an affirmative action compli-
ance program adopted pursuant to Ex-
ecutive Order 11246, as amended, and 
its implementing regulations, is the 
basis of a complaint filed under title 
VII, or is alleged to be the justification 
for an action which is challenged under 
title VII, the Commission will inves-
tigate to determine whether the af-
firmative action compliance program 
was adopted by a person subject to the 
Order and pursuant to the Order, and 
whether adherence to the program was 
the basis of the complaint or the jus-
tification. 

(1) Programs previously approved. If 
the Commission makes the determina-
tion described in paragraph (a) of this 
section and also finds that the affirma-
tive action program has been approved 

by an appropriate official of the De-
partment of Labor or its authorized 
agencies, or is part of a conciliation or 
settlement agreement or an order of an 
administrative agency, whether en-
tered by consent or after contested pro-
ceedings brought to enforce Executive 
Order 11246, as amended, the Commis-
sion will issue a determination of no 
reasonable cause. 

(2) Program not previously approved. If 
the Commission makes the determina-
tion described in paragraph (a), of this 
section but the program has not been 
approved by an appropriate official of 
the Department of Labor or its author-
ized agencies, the Commission will: (i) 
Follow the procedure in § 1608.10(a) and 
review the program, or (ii) refer the 
plan to the Department of Labor for a 
determination of whether it is to be ap-
proved under Executive Order 11246, as 
amended, and its implementing regula-
tions. If, the Commission finds that the 
program does conform to these Guide-
lines, or the Department of Labor ap-
proves the affirmative action compli-
ance program, the Commission will 
issue a determination of no reasonable 
cause under § 1608.10(a). 

(b) Reliance on these guidelines. In ad-
dition, if the affirmative action com-
pliance program has been adopted in 
good faith reliance on these Guidelines, 
the provisions of section 713(b)(1) of 
title VII and of § 1608.10(b), of this part, 
may be asserted by the contractor.

§ 1608.6 Affirmative action plans 
which are part of Commission con-
ciliation or settlement agreements. 

(a) Procedures for review of plans. If 
adherence to a conciliation or settle-
ment agreement executed under title 
VII and approved by a responsible offi-
cial of the EEOC is the basis of a com-
plaint filed under title VII, or is al-
leged to be the justification for an ac-
tion challenged under title VII, the 
Commission will investigate to deter-
mine: 

(1) Whether the conciliation agree-
ment or settlement agreement was ap-
proved by a responsible official of the 
EEOC, and 

(2) Whether adherence to the agree-
ment was the basis for the complaint 
or justification. 
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If the Commission so finds, it will 
make a determination of no reasonable 
cause under § 1608.10(a) and will advise 
the respondent of its right under sec-
tion 713(b)(1) of title VII to rely on the 
conciliation agreement. 

(b) Reliance on these guidelines. In ad-
dition, if the affirmative action plan or 
program has been adopted in good faith 
reliance on these Guidelines, the provi-
sions of section 713(b)(1) of title VII and 
of § 1608.10(b), of this part, may be as-
serted by the respondent.

§ 1608.7 Affirmative action plans or 
programs under State or local law. 

Affirmative action plans or programs 
executed by agreement with State or 
local government agencies, or by order 
of State or local government agencies, 
whether entered by consent or after 
contested proceedings, under statutes 
or ordinances described in title VII, 
will be reviewed by the Commission in 
light of the similar purposes of title 
VII and such statutes and ordinances. 
Accordingly, the Commission will proc-
ess title VII complaints involving such 
affirmative action plans or programs 
under this section. 

(a) Procedures for review of plans or 
programs. If adherence to an affirma-
tive action plan or program executed 
pursuant to a State statute or local or-
dinance described in title VII is the 
basis of a complaint filed under title 
VII or is alleged to be the justification 
for an action which is challenged under 
Title VII, the Commission will inves-
tigate to determine: 

(1) Whether the affirmative action 
plan or program was executed by an 
employer, labor organization, or person 
subject to the statute or ordinance, 

(2) Whether the agreement was ap-
proved by an appropriate official of the 
State or local government, and 

(3) Whether adherence to the plan or 
program was the basis of the complaint 
or justification. 

(1) Previously approved plans or pro-
grams. If the Commission finds the 
facts described in paragraph (a) of this 
section, the Commission will, in ac-
cordance with the ‘‘substantial 
weight’’ provisions of section 706 of the 
Act, find no reasonable cause where ap-
propriate. 

(2) Plans or programs not previously ap-
proved. If the plan or program has not 
been approved by an appropriate offi-
cial of the State or local government, 
the Commission will follow the proce-
dure of § 1608.10 of these Guidelines. If 
the Commission finds that the plan or 
program does conform to these Guide-
lines, the Commission will make a de-
termination of no reasonable cause as 
set forth in § 1608.10(a). 

(b) Reliance on these guidelines. In ad-
dition, if the affirmative action plan or 
program has been adopted in good faith 
reliance on these Guidelines, the provi-
sions of section 713(b)(1) and § 1608.10(b), 
of this part, may be asserted by the re-
spondent.

§ 1608.8 Adherence to court order. 
Parties are entitled to rely on orders 

of courts of competent jurisdiction. If 
adherence to an Order of a United 
States District Court or other court of 
competent jurisdiction, whether en-
tered by consent or after contested liti-
gation, in a case brought to enforce a 
Federal, State, or local equal employ-
ment opportunity law or regulation, is 
the basis of a complaint filed under 
title VII or is alleged to be the jus-
tification for an action which is chal-
lenged under title VII, the Commission 
will investigate to determine: 

(a) Whether such an Order exists and 
(b) Whether adherence to the affirm-

ative action plan which is part of the 
Order was the basis of the complaint or 
justification. 
If the Commission so finds, it will issue 
a determination of no reasonable 
cause. The Commission interprets title 
VII to mean that actions taken pursu-
ant to the direction of a Court Order 
cannot give rise to liability under title 
VII.

§ 1608.9 Reliance on directions of 
other government agencies. 

When a charge challenges an affirma-
tive action plan or program, or when 
such a plan or program is raised as jus-
tification for an employment decision, 
and when the plan or program was de-
veloped pursuant to the requirements 
of a Federal or State law or regulation 
which in part seeks to ensure equal em-
ployment opportunity, the Commission 
will process the charge in accordance 
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