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may be reported to the employee’s su-
pervisor.

§4.38 Administrative remedies.

(a) If the Department receives or ob-
tains information providing a reason-
able basis to believe that a violation of
Section 103 has occurred, the Depart-
ment may impose a sanction, as deter-
mined to be appropriate, upon an appli-
cant for or a recipient of assistance
who has received covered selection in-
formation.

(b) In determining whether a sanc-
tion is appropriate and if so which
sanction or sanctions should be sought,
the Secretary shall give consideration
to the applicant’s conduct with respect
to the violation. In so doing, the Sec-
retary shall consider the factors listed
at §4.36(d), as well as any history of
prior violations in any HUD program,
the benefits received or expected, de-
terrence of future violations and the
extent of any complicity in the viola-
tion.

(c) The Secretary may impose a sanc-
tion authorized by this section whether
or not the Ethics Law Division refers a
case under 24 CFR part 30, and whether
or not a civil money penalty is im-
posed.
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Subpart A—Generally Applicable
Definitions and Federal Re-
quirements; Waivers

§5.100 Definitions.

The following definitions apply to
this part and also in other regulations,
as noted:

1937 Act means the United States
Housing Act of 1937 (42 U.S.C. 1437 et
seq.)

ADA means the Americans with Dis-
abilities Act of 1990 (42 U.S.C. 12101 et
seq.).

ALJ means an administrative law
judge appointed to HUD pursuant to 5
U.S.C. 3105 or detailed to HUD pursuant
to 5 U.S.C. 3344.

Covered person, for purposes of 24 CFR
5, subpart I, and parts 966 and 982,
means a tenant, any member of the
tenant’s household, a guest or another
person under the tenant’s control.

Department means the Department of
Housing and Urban Development.
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Drug means a controlled substance as
defined in section 102 of the Controlled
Substances Act (21 U.S.C. 802).

Drug-related criminal activity means
the illegal manufacture, sale, distribu-
tion, or use of a drug, or the possession
of a drug with intent to manufacture,
sell, distribute or use the drug.

Elderly Person means an individual
who is at least 62 years of age.

Fair Housing Act means title VIII of
the Civil Rights Act of 1968, as amend-
ed by the Fair Housing Amendments
Act of 1988 (42 U.S.C. 3601 et seq.).

Fair Market Rent (FMR) means the
rent that would be required to be paid
in the particular housing market area
in order to obtain privately owned, de-
cent, safe and sanitary rental housing
of modest (non-luxury) nature with
suitable amenities. This Fair Market
Rent includes utilities (except tele-
phone). Separate Fair Market Rents
will be established by HUD for dwelling
units of varying sizes (number of bed-
rooms) and will be published in the
FEDERAL REGISTER in accordance with
part 888 of this title.

Federally assisted housing (for pur-
poses of subparts | and J of this part)
means housing assisted under any of
the following programs:

(1) Public housing;

(2) Housing receiving project-based or
tenant-based assistance under Section
8 of the U.S. Housing Act of 1937 (42
U.S.C. 1437f);

(3) Housing that is assisted under sec-
tion 202 of the Housing Act of 1959, as
amended by section 801 of the National
Affordable Housing Act (12 U.S.C.
1701q);

(4) Housing that is assisted under sec-
tion 202 of the Housing Act of 1959, as
such section existed before the enact-
ment of the National Affordable Hous-
ing Act;

(5) Housing that is assisted under sec-
tion 811 of the National Affordable
Housing Act (42 U.S.C. 8013);

(6) Housing financed by a loan or
mortgage insured under  section
221(d)(3) of the National Housing Act
(12 U.Ss.C. 17151(d)(3)) that bears inter-
est at a rate determined under the pro-
viso of section 221(d)(5) of such Act (12
U.S.C. 17151(d)(5));

(7) Housing insured, assisted, or held
by HUD or by a State or local agency
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under section 236 of the National Hous-
ing Act (12 U.S.C. 1715z-1); or

(8) Housing assisted by the Rural De-
velopment Administration under sec-
tion 514 or section 515 of the Housing
Act of 1949 (42 U.S.C. 1483, 1484).

General Counsel means the General
Counsel of HUD.

Grantee means the person or legal en-
tity to which a grant is awarded and
that is accountable for the use of the
funds provided.

Guest, only for purposes of 24 CFR
part 5, subparts A and I, and parts 882,
960, 966, and 982, means a person tempo-
rarily staying in the unit with the con-
sent of a tenant or other member of the
household who has express or implied
authority to so consent on behalf of
the tenant. The requirements of parts
966 and 982 apply to a guest as so de-
fined.

Household, for purposes of 24 CFR
part 5, subpart |, and parts, 960, 966, 882,
and 982, means the family and PHA-ap-
proved live-in aide.

HUD means the same as Department.

MSA means a metropolitan statis-
tical area.

NAHA means the Cranston-Gonzalez
National Affordable Housing Act (42
U.S.C. 12701 et seq.).

NEPA means the National Environ-
mental Policy Act of 1969 (42 U.S.C.

4321).
NOFA means Notice of Funding
Availability.

OMB means the Office of Manage-
ment and Budget.

Organizational Unit means the juris-
dictional area of each Assistant Sec-
retary, and each office head or field ad-
ministrator reporting directly to the
Secretary.

Other person under the tenant’s con-
trol, for the purposes of the definition
of covered person and for parts 5, 882,
966, and 982 means that the person, al-
though not staying as a guest (as de-
fined in this section) in the unit, is, or
was at the time of the activity in ques-
tion, on the premises (as premises is de-
fined in this section) because of an in-
vitation from the tenant or other mem-
ber of the household who has express or
implied authority to so consent on be-
half of the tenant. Absent evidence to
the contrary, a person temporarily and
infrequently on the premises solely for
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legitimate commercial purposes is not
under the tenant’s control.

Premises, for purposes of 24 CFR part
5, subpart I, and parts 960 and 966,
means the building or complex or de-
velopment in which the public or as-
sisted housing dwelling unit is located,
including common areas and grounds.

Public housing means housing as-
sisted under the 1937 Act, other than
under Section 8. ‘“Public housing’ in-
cludes dwelling units in a mixed fi-
nance project that are assisted by a
PHA with capital or operating assist-
ance.

Public Housing Agency (PHA) means
any State, county, municipality, or
other governmental entity or public
body, or agency or instrumentality of
these entities, that is authorized to en-
gage or assist in the development or
operation of low-income housing under
the 1937 Act.

Responsible entity means:

(1) For the public housing program,
the Section 8 tenant-based assistance
program (part 982 of this title), and the
Section 8 project-based certificate or
voucher programs (part 983 of this
title), and the Section 8 moderate reha-
bilitation program (part 882 of this
title), responsible entity means the
PHA administering the program under
an ACC with HUD;

(2) For all other Section 8 programs,
responsible entity means the Section 8
project owner.

Section 8 means section 8 of the
United States Housing Act of 1937 (42
U.S.C. 1437f).

Secretary means the Secretary of
Housing and Urban Development.

URA means the Uniform Relocation
Assistance and Real Property Acquisi-
tion Policies Act of 1970 (42 U.S.C. 4201~
4655).

Violent criminal activity means any
criminal activity that has as one of its
elements the use, attempted use, or
threatened use of physical force sub-
stantial enough to cause, or be reason-
ably likely to cause, serious bodily in-
jury or property damage.

[61 FR 5202, Feb. 9, 1996, as amended at 63 FR
23853, Apr. 30, 1998; 65 FR 16715, Mar. 29, 2000;
66 FR 28791, May 24, 2001]



