UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
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)
)
)
)
)
)
v. ) Civil Action No.
)
)
)
)
Defendant. )
)

MEMORANDUM OPINION

Plaintiff, the American Federation of Labor and Congress of
| ndustrial Organizations ("Plaintiff" or "AFL-CIO')!, brings this
action under the Adm nistrative Procedure Act ("APA'), 5 U S.C
8§ 701, et seq., for judicial review of the Final Rule entitled
"Labor Organi zation Annual Financial Reports” ("Rule" or "Final
Rul e") issued by Defendant Elaine L. Chao, Secretary of Labor
("Secretary"), on COctober 9, 2003, 68 Fed. Reg. 58374. The Rule
did not become binding until Novenber 10, 2003, when it received
final approval from the Ofice of Mnagenent and Budget ("OWB")

pursuant to the Paperwork Reduction Act, 44 U S.C 8§ 3501, et

! The AFL-CIO is a federation of sixty-five national and
i nternational |abor organizations with a total nenbership of
approximately thirteen mllion workers. Plaintiff brings this
action on its own behalf and on behalf of its nmenber unions and
their affiliated | ocal unions. Conpl. | 5.



seq..? Plaintiff filed suit on Novenber 26, 2003, alleging that
the Secretary's action in issuing the Rule was "arbitrary and
capricious." 5 U S.C. § 706(2)(a).

This matter is before the Court for a decision on the nerits.?
Upon consideration of the entire record herein, including
Def endant's Modtion for Reconsideration/Carification of the
Prelimnary Injunction, and for the reasons stated bel ow,
Plaintiff's request for permanent relief setting aside the Rule and
enjoining its inplenentation is granted in part and denied in part.

In sunmary, the Court concludes that the Secretary has the
statutory authority to issue the Rule. The Court also concl udes
that the Rule is reasonable, adequately explained, and not
arbitrary or capricious under the APA

The Court finds, however, that the Secretary's inposition of
a January 1, 2004 effective date for the Rule is arbitrary and
capricious and in violation of the APA because it gives those
unions that use a fiscal year beginning January 1 |less than two

nont hs to devel op new accounti ng systens, purchase new conputers

2 The Paperwor k Reduction Act dictates that final agency rul es
which require "information coll ection" are subject to review by the
OVvB. The OMB nust approve or di sapprove an information collection
between thirty and sixty days after the publication of the Final
Rul e. See 5 CF.R 8§ 1320.11(h). A proposed information
collection is not enforceable until OVB has approved the rule or
si xty days have passed w t hout di sapproval. See 5 CF. R § 1320.6.

3 Wth the agreenent of counsel, the Court consolidated

Plaintiff's previously filed Motion for Prelimnary Injunctionwth
the nmerits of the case, pursuant to Fed. R CGv. P. 65(a)(2).

-



and software, and train their staff, in order to conply with the
new Rule. As to those unions that use a fiscal year beginning on
or after July 1, however, the Court finds that the rul emaking
record does not support enjoining the Rule's effective date,
provi ded that the Departnent nakes available a fully tested version
of its electronic reporting software at | east ninety dates before
that July date.

Based on these findings, the Court enjoins the Secretary from
inposing the Final Rule until July 1, 2004, or ninety days after
the Departnent nakes available a fully tested version of its
electronic reporting software, whichever is later. The Court
recogni zes, as did the Governnent in its Motion  for
Reconsideration/Cl arification of the Prelimnary |Injunction, that
those unions using a fiscal year that begins January 1 will not
need, as a practical matter, to track the financial information
required by the new Rule until January 1, 2005.

I. BACKGROUND

A. History of the Reporting Requirements

In 1959, Congress enacted the Labor-Minagenent Reporting and
Di sclosure Act, 29 US. C. 8 401 et seq., ("LMRDA"), requiring
unions, anong other things, to file annual reports wth the
Secretary of Labor disclosing detailed information about their
financial transactions. Congress inposed this financial reporting

requirenent to protect the rights of union nenbers, to guard
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agai nst corruption, and to prevent "other failures to observe high
standards of responsibility and ethical conduct” in the course of
| abor - managenent activities. See 29 U S.C. § 401(a)-(c).

Specifically, Section 201(b) of the LMRDA requires unions
covered by the statute to file annually with the Secretary of Labor
a financial report which accurately discloses their "financial
condi tion and operations” for the preceding fiscal year. 29 U S. C
8§ 431(b). On January 20, 1960, Janes Mtchell, Secretary of Labor
under President Dw ght D. Ei senhower, pronulgated the first
regul ations inplenmenting 8 201(b) of the LMRDA. See 25 Fed. Reg.
433 (1960); 29 C.F.R 8 403. Those regulations, with only m nor
nodi fi cati ons, have been in place for forty-three years.

The first inplenenting regulations required unions wth
$20, 000 or nore in annual receipts to submt their financial report
on a "Form LM2." Snaller unions were required to submt their
report on a sinpler "FormLM3." In 1962, the Departnent of Labor
("Departrment”) raised the filing threshold for the Form LM2 to
$30,000; in 1981, it raised it to $100,000; and in 1994, it raised
it again to $200,000. See 67 Fed. Reg. 79280, 79293 (Dec. 27,
2002) . Under the $200,000 filing threshold, 79 percent of all
covered unions were eligible to file the sinpler Form LM 3, and

only 21 percent were required to file the Form LM 2.



B. The Requirements of the Final Rule

On Decenber 27, 2002, the Secretary issued her Notice of
Proposed Rulenmaking ("NPRM') initiating the formal process that
resulted in the Final Rule now in issue. See 67 Fed. Reg. 79280
(Dec. 27, 2002). On Cctober 9, 2003, approxinmately nine nonths
| ater, the Secretary promulgated the Final Rule. See 68 Fed. Reg.
58374 (Cct. 9, 2003). As already noted, the Rule did not becone
bi nding until Novenber 10, 2003, when it received final approva
from the OVMB pursuant to the Paperwork Reduction Act, 44 U S.C
8§ 3501, et seq.. The Final Rule provides that it wll becone
effective January 1, 2004, a little less than two nonths after
OWVB' s approval .

In promulgating the Final Rule, the Secretary used a cost-
benefit analysis to determne its appropriateness. See 68 Fed
Reg. at 58409 ("the real question is whether an increase in cost,
once it is accurately neasured, is justified by the increased
benefits to union nenbers"). However, in response to concerns
expressed by conmenters on the proposed rule, the Departnent
nodi fi ed nunerous provi sions including, inter alia, (1) raisingthe
Form LM2 filing threshold from $200,000 to $250,000 in total
annual receipts,® see id. at 58383, 58429; (2) setting the dollar

threshold for "major" recei pts and di shursenents at $5, 000, see id.

“ As aresult of this nodification, the Secretary anticipates
that 501 fewer unions will have to file the Form LM 2. 68 Fed.
Reg. at 58421.
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at 58388-90; (3) making the Rule effective a little less than two
nonths after its publication rather than, as initially proposed,
i medi ately after publication; and (4) limting the Form T-1
requi renent to those unions that are required to file the FormLM
2.°

The Final Rule will apply prospectively to financial reports
filed by unions using a fiscal year that begins on or after January
1. See 68 Fed. Reg. at 58374. There are 4,778 unions (about 19
percent of all wunions covered under the LMRDA) that wll be
required to file a Form LM 2 under the new Rule. Approximtely
two-thirds of these unions (3,185) have fiscal years that begin on
January 1. See id. at 58423; Jardine Decl., T 8. The first report
containing the informati on requi red under the Rul e for unions using
a fiscal year beginning January 1 will be due on March 31, 2005.
See id. at 58413. Unions using a fiscal year that begins on a date
other than January 1 will have a concomtant anount of tinme to
conply with the Rule. See id.

A union covered by the statute nust file its Form T-1, or
qualifying audit in lieu of the FormT-1, sinultaneously with the
union's filing of its FormLM2. See id. at 58418. The FormT-1,
however, covers the trust's, not the union's, fiscal year. At the

time a union files its FormLM2, the covered union nust provide a

> The Form T-1 requires a union to report on the finances of
trusts "in which [the] union is interested,” as defined in LMRDA
8 3(1).
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FormT-1 for the trust's nost recent fiscal year that ended during
the union's reporting year. See id.
1. The Form LM-2

The Rule requires unions with total annual receipts of
$250, 000 or nore to provide an item zed accounting of all receipts,
di sbursenents, and accounts payable and receivable in excess of
$5,000 on a Form LM2 if the receipt, disbursenent, or account
payable or receivable falls into one of five designated
“functional" categories.® Unions with annual receipts of |ess than
$250,000 are required to submit a Form LM3. Those with annua
recei pts of less than $10,000 are required to submt a Form LM 4.
Both the Form LM 3 and LM4 require far less information than the
Form LM 2.

Unions nmust file the FormLM 2 el ectronically. The Departnent
is developing software that will enable each union to file its
financial data electronically ("electronic reporting software").

This software, which has yet to be nade available to the covered

¢ A "functional" category is one that reflects the program or
activity the expenditure ultimtely supports. The five designated
functi onal categories are (1) Representational Activities;
(2) Political Activities and Lobbying; (3) Contributions, Gfts and
Grants; (4) Union Admnistration and General Overhead; and
(5) Benefits.
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unions,” will be offered w thout charge. See 68 Fed. Reg. at
58411.
2. The Form T-1

The Final Rule requires a union to file a FormT-1 if (1) it
has an interest in a trust, as defined in the LMRDA 8 3(l), 29
US.C 8§ 402(1);® (2) the union and the trust each have annual
recei pts of $250,000 or nore; and (3) the union nmakes a financi al
contribution to the trust, or a contributionis nmade on the union's
behal f, of $10,000 or nore. |If a union's financial contributionto
atrust, or a contribution made on the union's behalf, is |ess than
$10,000 or the union has an interest in a trust that has annua
recei pts of | ess than $250, 000, the union only has to report on the
Form LM 2 t he existence of the trust and the anobunt of the union's
contribution or the contribution made on the union's behalf. See

68 Fed. Reg. at 58430.

" The Departnment proposes to distribute its electronic
reporting software by March 31, 2004. See CGovernnent's Mt. for
Reconsi deration, at 4.

8 A"trust in which aunionis interested" is defined in LVRDA
§ 3(1) as a

trust or other fund or organi zati on (1) which was created
or established by a | abor organi zati on, or one or nore of
the trustees or one or nore nenbers of the governi ng body
of which is selected or appointed by a |abor
organi zation, and (2) a primary purpose of which is to
provide benefits for the nenbers of such |abor
organi zation or their beneficiaries.

29 U.S.C. § 402(1).



Unions will not have to file a FormT-1 for organi zati ons t hat
neet the statutory definition of a trust if (1) the trust files a
report pursuant to 26 U S.C. 8§ 527;° (2) the trust files a report
pursuant to the requirenents of the Enployee Retirenent |ncone
Security Act of 1974 ("ERISA"), 29 U.S.C. § 1001, et seq.; (3) the
organi zation is a Political Action Commttee ("PAC') and files
publicly available reports with a Federal or state agency; or
(4) an independent audit has been conducted in accordance with the
standards prescribed in the Final Rule.® For the first three
categories, the exception is conplete, i.e., no Form T-1 is
required. For the fourth category, a union nust file the FormT-1,
but can file the independent audit in lieu of providing the
financial information otherwi se required by the FormT-1. See 68
Fed. Reg. at 58413.

C. The Instant Challenge to the Final Rule

On Novenber 26, 2003, the AFL-CIO filed the instant action

seeking a Prelimnary Injunction postponing the effective date of

°® Pursuant to 26 U.S.C. 8§ 527, a trust that qualifies as a
"political organization” nust file a financial report with the
I nt ernal Revenue Servi ce.

1 The purpose of the new audit alternative is to pronote
di scl osure while avoiding duplication for trusts that are already
subj ect to an i ndependent audit. The audit option allows unions to
avoid reporting the detailed financial information on a FormT-1 if
they are already receiving an audit that neets the specifications
set forth above, by sinply filing a copy of such an audit al ong
with the first page of the Form T-1, which provides identifying
i nf ormati on.
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the Rule, as well as permanent relief setting aside the Rule and
enjoining its inplenentation. On Decenber 31, 2003, the Court
granted Plaintiff's Mdtion for a Prelimnary Injunction on the
grounds that the AFL-CIOwas |likely to prevail on the nerits of its
claimthat the January 1, 2004 effective date set out in the Final

Rule was arbitrary and capricious. See AFL-CIO v. Chao, No.

03cv2464 (GK), Decenber 31, 2003, Mem Op..

The AFL-CIO maintains that it is entitled to permanent relief
setting aside the Rule and enjoining its inplenentation on two
grounds. First, it clainms that the Secretary |acks the statutory
authority under 88 201(b) and 208 of the LMRDA to issue the Rule,
and that she is not authorized "to require | abor organizations to
report every receipt and disbursenment, in any anount." 68 Fed.
Reg. at 58376. The AFL-CI O al so argues that 8§ 208 of the statute
does not authorize the Secretary to require unions to report on the
finances of trusts that the union does not control.

Second, Plaintiff clainms that the Secretary's action in
issuing the Rule is arbitrary and caprici ous because (1) she set a
January 1, 2004 effective date, thus giving those unions that use
a fiscal year beginning January 1 a little less than two nonths to
devel op the new accounting systens, purchase the new computer
har dware and software, and train their staff to conply with the new

Rul e; (2) she underestimated the increased costs of conpliance
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associated with the Rule; and (3) she failed to adequately explain
her cost estimates.
II. STANDARD OF REVIEW

Under the APA, an agency’s action nmay be set aside only if it
is “arbitrary, capricious, an abuse of discretion, or otherw se not
in accordance with law.” 5 U S. C 8§ 706(2)(A). “The arbitrary and
capricious standard [of the APA] is a narrow standard of review”

Citizens to Preserve Overton Park, Inc. v. Vol pe, 401 U.S. 402, 416

(1971) .

The review ng court “nust consider whether the decision was
based on a consideration of the relevant factors and whet her there
has been a clear error of judgnent.” 1d. Because the court’s role
Is merely to ensure that the agency based its decision on rel evant
factors and was not a “clear error of judgnent,” the court nay not
substitute its judgnent for that of the agency. Id. "It is
particularly inportant to adhere to [this] standard when [as here, ]
an agency has been called upon to weigh the costs and benefits of

alternative policies.” Conpetitive Enter. Inst. v. Nat'l Hi ghway

Traffic Safety Admn., 901 F.2d 107, 120 (D.C. Gr. 1990). |If the

“agency’s reasons and policy choices ... conform to ‘certain
m ninmal standards of rationality’ ... the [agency decision] is
reasonabl e and nust be upheld.” Small Refiner Lead Phase- Down Task

Force v. EPA, 705 F. 2d 506, 521 (D.C. Cr. 1983) (internal citation

omtted); see Kisser v. G sneros, 14 F.3d 615, 619 (D.C. Gir. 1994)
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(noting that "[t]he court nust determ ne whether the agency has
articulated a 'rational connection between the facts found and t he
choice nmde.'") (internal citation omtted). This standard

presunes the validity of agency action. See Ethyl Corp. v. EPA,

541 F.2d 1, 34 (D.C. Cr. 1976) (en banc).
In order for agency action to survive arbitrary and capri ci ous
review under the APA, the agency nust adequately explain its

result. Public Ctizen, Inc. v. FAA 988 F.2d 186, 197 (D.C. Cr

1993); Fed. Election Commin v. Rose, 806 F.2d 1081, 1088 (D.C. Cir

1986). See also Pension Ben. Guar. Corp. v. LTV Corp., 496 U S

633, 654 (1990) (an agency mnust “provide an explanation that wll
enabl e the court to evaluate the agency’'s rationale at the tine of

the decision”); Mtor Vehicle Mrs. Ass’'n v. State Farm Mut. Auto.

Ins. Co., 463 U.S. 29, 43 (1983) (an agency’s explanation nust

mnimally contain “'"a rational connection between the facts found

and the choice made'”) (internal citation omtted).

Thi s does not nean that an agency’s deci sion nust be a nodel
of analytical precision to survive a challenge. The extent to
whi ch an agency nust explain its decision was described in Gty of

Vernon, Cal. v. FERC, 845 F.2d 1042, 1046 (D.C. Gr. 1988), where

our Circuit stated:

The basi s upon whi ch an agency action i s grounded nust be
set forth with such clarity as to be understandable. It
wll not do for a court to be conpelled to guess at the
t heory underlying the agency's action; nor can a court be
expected to chisel that which nust be precise from what
the agency has left vague and indecisive. I n other
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words, 'We nust know what a decision neans before the
duty becones ours to say whether it is right or wong.'

|d. at 1046 (citing SEC v. Chenery Corp., 332 U S 194, 196-97

(1947) (internal citation omtted)).

III. ANALYSIS

The AFL-CI O s principal argunment is that the Rule i s unl awf ul
because it is predicated on an erroneous construction of 88 201(b)
and 208 of the LMRDA. Since this case involves the question of the
Secretary's interpretation of provisions of the LMRDA, the Court
proceeds according to the famliar two-step inquiry of Chevron

US A, Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842-

43 (1984).

Under the first step of Chevron, the reviewi ng court nust
ascertain the plain neaning of the statute. To that end, a court
"must first exhaust the ‘'traditional tools of statutory
construction,' to determ ne whether Congress has spoken to the

preci se question at issue."™ Natural Res. Def. Council, Inc. v.

Browner, 57 F.3d 1122, 1125 (D.C. G r. 1995) (quoting Chevron, 467
U S at 843 n.9). In particular, a court considers the text of the
particul ar provision under exam nation, its statutory context, and

its purpose. Consuner Electronics Ass'nv. FCC 347 F.3d 291, 297-

99 (D.C. Cir. 2003); Am_ Bankers Ass'n v. Nat'l Credit Union

Adm n., 271 F.3d 262, 265 (D.C. Cr. 2001); County of Los Angeles

v. Shalala, 192 F.3d 1005, 1014 (D.C. Gr. 1999); Southern

California Edison Co. v. FERC, 116 F.3d 507, 515 (D.C. Cr. 1997).
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If this search yields a clear result, then Congress has expressed
itsintention as to the question, and deference i s not appropri ate.

See Q -Zhuo v. Meissner, 70 F.3d 136, 140 (D.C. Gr. 1995) ("Were

the plain | anguage of the statute is clear, the court generally
will not inquire further into its meaning.").
| f, however, "the statute is silent or ambi guous with respect

to the specific issue,” Congress has not spoken clearly, and the

court proceeds to the second step of Chevron. Chevron, 467 U.S. at

843. "[T]he fact that the provision can support two plausible

interpretations renders it ambiguous for purposes of Chevron

analysis." AFL-CO v. Fed. Election Commin, 333 F.3d 168, 174
(D.C. Gr. 2003). At that stage, a permssible agency
interpretation of the statute nerits judicial deference. 1d.

Specifically, the issue is "(1) whether the statute unanmbi guously
forbids the Agency's interpretation, and, if not, (2) whether the
interpretation for other reasons, exceeds the bounds of the

perm ssible." Barnhart v. Wlton, 535 U S 212, 218 (2002).

A. Section 201 (b) of the ILMRDA Authorizes the Secretary
to Require Itemized Reporting

Plaintiff asserts that the plain neaning of 8§ 201(b) of the
LMRDA prohibits the Secretary from requiring unions "to report
every receipt and disbursenent, in any anount, and in any
categories prescribed by the Secretary.” 68 Fed. Reg. at 58376
Specifically, Plaintiff mai nt ai ns t hat t he Secretary's

interpretation of the statute fails at Chevron step one because it
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is contrary to (1) the text of 8§ 201(b) of the LMRDA, (2) the
statute's legislative history; (3) the | ongstandi ng adm nistrative
construction of 8§ 201(b); and (4) 8 201(c) of the statute.

1. The Text of § 201 (b)

The first "traditional tool of statutory construction” is
al ways exam nation of the text of the statute. Section 201(b)
provides in full:

Every | abor organization shall file annually with the
Secretary a financial report signed by its president and
treasurer or correspondi ng principal officers containing
the following information in such detail as may be
necessary accurately to disclose its financial condition
and operations for its preceding fiscal year

(1) assets andliabilities at the beginning and end
of the fiscal year;

(2) receipts of any kind and the sources thereof;

(3) salary, allowances, and other direct or
i ndi rect disbursenents (including reinbursed
expenses) to each officer and also to each
enpl oyee who, during such fiscal year, received
nore than $10,000 in the aggregate from such
| abor organization and any ot her | abor

organi zation affiliated with it or wth which
it is affiliated, or which is affiliated with
the same national or international |abor
or gani zati on;

(4) direct and indirect | oans made to any officer,
enpl oyee, or nenber, whi ch aggregat ed nore than
$250 during the fiscal year, together with a
st at enent of the purpose, security, if any, and
arrangenments for repaynent;

(5) direct and indirect loans to any business
enterprise, together with a statenent of the
pur pose, security, if any, and arrangenents for
repaynent; and

(6) other disbursenents nade by it including the
pur poses t her eof

all in such categories as the Secretary may prescribe.
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29 U.S.C. 8§ 431(b) (enphasis added).

The plain |anguage of 8§ 201(b) shows clearly that Congress
gave the Secretary broad authority to require the filing of
financial reports. It also shows that Congress delegated to the
Secretary the exclusive authority to determ ne the | evel of "detai
as may be necessary" for accurate disclosures. 29 U S.C. § 431(b).
Thus, on its face, 8 201(b) vests the Secretary with the discretion
to determine "the format in which the information required by the
statute nust be provided, as well as the detail in which the
i nformati on nust be reported.” 68 Fed. Reg. at 58376.

Plaintiff contends that the statutory ternms "financial
condition” and "operations” are terns of art in the field of
accounting and, in accounting parlance, nean "bal ance sheet" and
"incone statenment," respectively. It asserts that, inthe field of

accounting, both a balance sheet and an incone statenent "are
docunments that are characterized by the aggregation of the
i nformati on being reported into appropriate honbgenous categories
and not by lengthy item zed Iists of nunmerous individual receipts,
di sbursenents, assets, or liabilities." Pl.'s Mt., at 12. It
argues that, since Congress has "deliberately" chosen to invoke
these terns of art, 8 201(b) "cannot plausibly be construed to

denote item zed disclosure of the entity's ordinary assets,

liabilities, receipts, or disbursenents.” 1d. at 13.
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Instead, Plaintiff clains that the LMRDA authorizes the
Secretary to develop and require the filing of only one kind of
financi al report:

an annual report of the type regularly prepared by

corporations and nonprofit entities that consists of a

statenent of assets and liabilities aggregated into

categories (in the nature of a balance sheet) and a

statenent of receipts and di sbursenents aggregated into

categories (in the nature of an incone statenent)--with

the Secretary to prescribe the categories.

Id. at 8. Plaintiff asserts that the only matters as to which the
statute requires additional disclosure are found in subsections
(3), (4), and (5) of § 201(b).

Plaintiff's enphasis on two discrete phrases in § 201(b),
“financial condition" and "operations," is unpersuasive. Section
201(b) does not require unions to file statements of "financia
condition and operations.” Rather, it requires unions to file "a
financial report™ which contains "information in such detail as may
be necessary accurately to disclose its financial condition and
operations for its preceding fiscal year.” 29 US. C 8§ 431(b).
The phrase "financial condition and operations” does not nodify the
term"financial report”; it pertains tothe word "information." It
est abl i shes a baseline of detail that a union nust disclose, at a
m ni rum about "the followng information"--i.e., theitens |isted
I n subsections (1)-(6) of 8 201(b). Mdreover, Plaintiff has cited

no legislative history whatsoever to support its claim that

Congress intended these two phrases to have specialized neaning.
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Thus, given the plain |anguage of 8§ 201(b), the AFL-CI O s
assertion that "financial condition® and "operations" are
accounting ternms of art which prohibit item zed disclosure is
irrel evant because the statute requires neither a statenent of
"financial condition" nor a statenent of "operations.” Rather, it
requires unions to file a "financial report,"” and that termclearly
enconpasses item zed di scl osure. !

Mor eover, "the Suprenme Court has cautioned | ower courts to be
especially leery of interpreting the LMRDA based on uncertain

i nferences fromword-by-word parsing of the statute.” Mallick v.

Int'l Bhd. of Electrical Wrkers, 749 F.2d 771, 776 (D.C. Cr.

1984) ("Mallick 1") (citing to United Steelwrkers v. Sadl owski,

457 U.S. 102, 111 (1982)). Instead, the Suprene Court has
instructed | ower courts to "l ook to the objectives Congress sought
to achieve, and avoid placing great enphasis wupon close
construction of the words." Sadl owski, 457 U.S. at 111. See Smith

v. MCarthy, 723 F.Supp. 173, 174-75 (D.D.C. 1989) (citing

Sadl owski for the same proposition). Gven that the legislative
hi story of the LMRDA reveals "a w despread congressional concern

for disclosure of union infornmation to the rank and file in order

1 Even assuming that the statutory terns "financial condition"
and "operations” are as limted as Plaintiff maintains, the plain
| anguage of 8 201(b)(6) gives the Secretary the authority to go
beyond the other information listed in 8 201(b) and to require
di scl osures of "other disbursenents,” including the disbursenents
requi red under the Rule.
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to prevent autocratic rule,” MCarthy, 723 F.Supp. at 175,
Plaintiff's textual analysis of 8 201(b) is unpersuasive.

The Court turns now to exanmine that |egislative history.

2. Congressional Purpose

The AFL-CI O clains that the |egislative history of the LMRDA
and its predecessor the Taft-Hartley Act, as well as the
| ongst andi ng admi ni strative construction of 8§ 201(b), support its
position that the statute prohibits the Secretary from requiring
Item zed discl osure.

The LMRDA was enacted after | engt hy  congressi ona
i nvestigations by the Senate Select Commttee on |nproper
Activities in the Labor or Managenent Field ("McClellan Commttee")
reveal ed that many union officials were running their unions "as
private fiefdons" wi thout regard to nenber interests. Mllick |

749 F.2d at 776. See Finnegan v. Leu, 456 U S. 431, 435 (1982)

(noting that the LMRDA was "the product of congressional concern
Wi th w despread abuses of power by union | eadership"). Congress
passed the LMRDA because it believed that "the exposure to public
scrutiny of all vital information concerning the operation of a
trade union will help deter repetition of the financial abuses
di scl osed by the McC ellan conmttee.” Senate Conm on Labor and
Public Welfare, Labor-Managenent Reporting and Disclosure Act of

1959, S.Rep. No. 86-187, at 9, reprinted in 1 NLRB, Legislative
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Hi story of the Labor-Managenent Reporting and D sclosure Act of
1959, at 405 (1959) ("NLRB LMRDA History").

In Mallick I, this Crcuit noted the significance of the
following general principles, articulated in the House Report
acconpanying the bill that was eventually enacted as the LMRDA, in
interpreting and construing the statute and its subsections:

The nenbers of a | abor organi zation are the real owners
of the nmoney and property of such organizations and are
entitled to a full accounting of all transactions
i nvol vi ng such noney and property. Because union funds
belong to the nmenbers they should be expended only in
furtherance of their common interest. A union treasury
should not be managed as though it were the private
property of the union officers, however well intentioned
such officers mght be, but as a fund governed by
fiduciary standards. ... It is the purpose of this bill
toinsure that full information concerning the financial
and internal adm nistrative practices and procedures of
| abor organi zations shall be, in the first instance,
avai l able to the nenbers of such organizati ons.

Mallick I, 749 F.2d at 779-80 (citing House Comm on Education and
Labor, Labor-Managenent Reporting and Disclosure Act of 1959,
H R Rep. No. 86-741, at 7, reprinted in NLRB LMRDA Hi story, at 765-
66.

The legislative history of the LMRDA nmakes clear that
Congress' goal in passing the statute was to root out and expose
corruption in wunions and to pronote accountable financial
st ewar dshi p. Ful | disclosure of detailed information about the
financial transactions ordered by union officials is a necessity
for achieving that goal. "[Only full disclosure will enable the
per sons whose rights are affected, the public and the Governnent|[, ]

to determne whether [such] arrangenents or activities are
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justifiable, ethical, and legal." NLRB LMRDA Hi story, at 401.
Accordingly, where the | egislative purpose of the LMRDA reinforces
the plain | anguage of 8§ 201(b), it is clear that Congress vested
the Secretary with the authority to require item zed disclosure.

In further support of its position, Plaintiff argues that the
statute was i ntended sinply to i ncorporate the financial disclosure
requirenents of the Taft-Hartley Act.?? As di scussed above,
however, the LMRDA was enacted after a |engthy congressional
i nvestigation disclosed serious instances of corruption in |abor

unions. See Mallick I, 749 F.2d at 776. dearly, then, far from

i ncorporating the provisions of the then-existing Taft-Harley Act
whi ch had proved i neffective in stopping uni on corruption, Congress
intended to effect subst anti al changes by significantly
strengthening the existing financial reporting rules for unions.
Thus, given the LMRDA' s | egislative history, Plaintiff's contention
that the statute sinply incorporated the Tart-Harl ey Act discl osure
requi renents cannot be credited.

Finally, Plaintiff argues that the Final Rule is unauthorized
because it differs from +the longstanding admnistrative
construction of 8 201(b). It is well established, however, that

"changed circunstances may justify the revision of regulatory

2 pPlaintiff clainms that the annual report called for by the
Taft-Hartley Act was "uniformly wunderstood” to require a
categorized summary of all of the organization's transactions,
rather than a detailed item zation of ordinary transactions. Pl.'s
Mt., at 17.
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standards over tine." Farner's Credit Cent. Exch. v. Fed. Eneragy

Reg. Commin, 734 F.2d 1486, 1500 (D.C. Cir. 1984). See Peopl e of

State of California v. Fed. Communi cations Commin, 905 F.2d 1217,

1230 (9th GCr. 1990) (recognizing that an agency is "obligated to
reeval uate its policies when circunstances affecting its rul emaking
proceedi ngs change"). This is especially so where, as here, the
rul emaki ng record substantially docunents the Secretary's reasons
in support of the particular changes finally adopted. See infra

[1.C1 & 2. See also Nat'l dassification Coom v. US., 779 F. 2d

687, 696 (D.C. Cir. 1985) ("It is well settled that an agency may
depart frompast policies or practices if the agency al so provides
a reasoned explanation for its actions."). Thus, Plaintiff's
argunent that the Final Rule is wunlawful sinply because the
financial disclosure rules for wunions have remained |argely

unchanged since 1959 i s unpersuasi ve.

3. Statutory Context

The AFL-CIO clains that the Secretary's interpretation of
§ 201(b) conflicts with 8 201(c), 29 U . S.C. § 431(c), which governs
access by wunion nenbers to their union's "books, records, and
accounts. " Section 201(c) provides that any union required to
submt an annual financial report nust "nmake available the
information required to be contained in such report to all of its
menbers ... to permt such nenber for just cause to exam ne any

books, records, and accounts necessary to verify such report."
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29 U S.C. § 431(c). Plaintiff argues that, when 8 201(b) and
8§ 201(c) are read together, the Secretary's interpretation of
subsection (b) is "irrational" because it gives her the authority
to require the disclosure of financial information "to the general
public that even a union nenber cannot obtain absent a show ng of
"just cause.'" Pl.'s Mt., at 22.

Plaintiff's argunment i s unconvi nci ng because, as the Secretary
points out in the Final Rule, while the revised FormLM2 calls for
nore detail than the previous form it does not require disclosure
of the underlying records necessary to verify the report. See 68
Fed. Reg. 58377. The Secretary explains that the 'just cause'
requi renent of 8 201(c) has not changed sinply because she
"exercised her authority to determ ne that nore detail ed financi al
informati on should be reported on a Form LM 2 than previously."
Id. Accordi ngly, Plaintiff's claim that the Secretary's
interpretation of 8§ 201(b) undercuts 8 201(c) mnust be rejected.

Moreover, our Circuit has adopted a broad enough readi ng of
the 8 201(c) standard that the Secretary's interpretation of 8§
201(b) does not undercut 8§ 201(c). CQur Court of Appeals has held
t hat :

a uni on menber has 'just cause' to exam ne union records

relating to 'a sudden, apparently significant, and

unexpl ai ned change in an item on his union's LM2
reports,’ unless the union can denonstrate that the

di sclosure of this information will cause the union a

"genui ne harm that ' outwei ghs the strong policy favoring

access for uni on nenbers who have ot herw se sati sfied the
statutory requirenent for exam nation.
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Mallick v. Int'l Bhd. of Electrical Wrkers, 814 F.2d 674, (D.C
Cir. 1987) ("Mallick I1") (citing Mallick I, 749 F.2d at 781).%

_ In support of its broad reading of 8§ 201(c), this Crcuit
noted that "[i]n our view, it would be strange if subsection
201(c)--a provision evincing special concern wth the discl osure of
financial information--were read as narrowy limting the general
fiduciary principles that govern other aspects of the financia
rel ati onshi p between union officials and union nenbers.” Mllick
I, 749 F.2d at 780-81. It also noted that cases interpreting the
"just cause' standard "have generally rejected a cranped
literalism" Id. at 781.* Thus, given the relatively broad

readi ng of the "just cause" standard articulated in Mallick | and

13 Mallick | involved a union nenber who sought access to his
uni on' s books and records in order to ascertain the expenditures it
had incurred in defendi ng a separate lawsuit. The Court of Appeals
hel d that the union had not violated the union nenber's rights to
an equal vote and free speech under the LMRDA when it refused to
rel ease this material but remanded the case to the district court
to determ ne whether the union nenber could nake a just cause
showi ng. Upon remand, the district court determ ned that he had,
and granted plaintiff's notion for summary judgnent and ordered
that the union allow himto exami ne all relevant records. Mllick
Il affirmed the district court's deci sion.

14 See the following cases cited with approval in Mallick I:
Fruit & Vegetabl e Packers and Warehousenen Local 760 v. Mrley, 378
F.2d 738, 744 (9th Cr. 1967) (describing the "just cause" standard
as "necessarily mniml"); Cunbea v. Local 400, Al um num Wrkers
Int'l Union, 460 F.Supp. 60, 62 (E. D Va. 1978) (suggesting that a
menber who sinply wanted further information about an unusual
transaction reflected on the Form LM 2 satisfied the standard).
See also Brennan v. Int'l Bhd. of Teansters, AFL-CIO 1997 W
446259 *2 (D.D.C.) (recognizing the standard as "mnimal," but
noting that a union nenber still "nust show nore than 'idle
curiosity'") (citing Mallick I, 749 F.2d at 780-81.).
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then affirmed in Mallick Il, Plaintiff's claimthat the Secretary's

interpretation of § 201(b) conflicts with 8§ 201(c) lacks nerit.

B. Section 208 of the LMRDA Authorizes the Secretary to
Require Unions to Report on the Finances of Independent
Trusts

The Secretary cites to 8 208 of the LVMRDA as the statutory
provi sion authorizing her to require the Form T-1. Section 208
provi des that the Secretary may, in addition to issuing rules and
regul ations "prescribing the form and publication of reports
required to be filed under this subchapter,” issue "such other
reasonable rules and regulations (including rules prescribing
reports concerning trusts in which a |labor organization is
interested) as |[s]he may find necessary to prevent the
circunvention or evasion of such reporting requirenments.” 29
US C § 438. As already noted, a "trust in which a |abor
organi zation is interested" is defined in LMRDA 8§ 3(1) as a

trust or other fund or organi zati on (1) which was created

or established by a | abor organi zati on, or one or nore of

the trustees or one or nore nenbers of the governing body

of which 1is selected or appointed by a |abor

organi zation, and (2) a primary purpose of which is to

provide benefits for the nenbers of such |[abor
organi zation or their beneficiaries.
29 U.S.C. 8§ 402(!).

Plaintiff asserts that the Secretary is not authorized under

8§ 208 of the LMRDA to require unions to report on the finances of

i ndependent trusts because she has fail ed to adequately expl ain how

the FormT-1 is "necessary to prevent the circunvention or evasion
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of [the LVMRDA] reporting requirenents.” Plaintiff also contends
that, if a union fails to exact the required financial information
froma trust (or other covered entity) which has no independent
| egal duty to conply with the LMRDA reporting requirenments, the new
Form T-1 and the availability of crimnal penalties for violating
the filing requirenents of the LMRDA, see 29 U.S.C. § 439,% put
that union and its officers at risk "of being held crimnally
responsible for violating a duty they have no power to fulfill."
Pl.'s Mt., at 26. Plaintiff also maintains that the Form T-1
i nposes requirenents that conflict with federal and conmon-|aw
fiduciary duties, nanmely, forcing a union officer who is also a

trustee of an i ndependent trust to "nmake a Hobson's choi ce" between

1529 U.S.C. 8§ 439 provides in full:

(a) Any person who willfully violates this subchapter
shall be fined not nore than $10,000 or inprisoned for
not nore than one year, or both; (b) Any person who nmakes
a false statenment or representation of a material fact,
knowing it to be false, or who knowingly fails to
di sclose a material fact, in any docunment, report, or
ot her information required under the provisions of this
subchapter shall be fined not nore than $10,000 or
I mprisoned for not nore than one year, or both; (c) Any
person who willfully nmakes a false entry inor willfully
conceal s, wthholds, or destroys any books, records,
reports, or statenents required to be kept by any
provi si on of this subchapter shall be fined not nore than
$10,000 or inprisoned for not nore than one year, or
bot h; (d) Each individual required to sign reports under
sections 431 and 433 of this title shall be personally
responsi ble for the filing of such reports and for any
statenent contained therein which he knows to be fal se.

29 U.S.C. § 439
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"the union's interest in avoiding crimnal sanction" and "the
trust's interest in being free from onerous reporting and
item zation requirenments.” Pl.'s Mt., at 29.

1. The Secretary Adequately Explained Her Determination
that the Form T-1 Is Necessary to Prevent
Circumvention of the LMRDA Reporting Requirements

Plaintiff asserts that the Secretary is not authorized under § 208
of the LMRDA to require unions to report on the finances of
I ndependent trusts because she has failed to adequately expl ain how
the FormT-1 is "necessary to prevent the circunvention or evasion
of [the LMRDA] reporting requirenments.” Specifically, Plaintiff
argues that "it is inpossible to see how a requirenment that unions
file the new Form T-1 for trusts that the unions neither contro
nor finance serves 'to prevent the circunvention or evasion of [any
union] reporting requirenent in the LMRDA." Pl.'s Reply, at 17.
Plaintiff's argunent ignores the rul emaking record data.

In the NPRM the Secretary found that, because of the growth
In the size and conplexity of unions' financial dealings since the
enactnment of the LMRDA in 1959, unions today "have substanti al
financial dealings with, or through, funds or organi zations that
are not wholly owned" by the unions. The Secretary expl ai ned that

[t] hese separat e organi zati ons pose t he sane transparency

chal l enges as 'off-the-books' accounting procedures in

t he corporate setting: | ar ge-scal e, potentially

unattractive financial transactions can be shielded from

public disclosure and accountability through artificial

structures, classification and organi zations.

67 Fed. Reg. at 79282.
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The Secretary noted that if a union transfers funds to anot her
organi zation, but fails to disclose disbursenents made by that
organi zation, "union nenbers nmay have no way to determ ne whet her
the funds in question were actually spent for the benefit of
nmenbers. " |d.

The Secretary pointed out several exanples of situations in
whi ch, because of inadequate financial disclosure, it was
"inmpossible for union nenbers to assess these trusts and fully
exercise their self-governing denocratic nenbership rights.” 1d.
at 79283. The Secretary first noted that the Departnent's reports
indicate that "joint training funds have been used to pay union
officials supplenentary salaries or host extravagant parties for
trustees." |d.

The Secretary also pointed out that investigations by the
Ofice of Labor Mnagenent Standards ("OLMS") revealed the
foll owi ng problematic situations. In one instance, OLMS found t hat
twenty-nine | ocal unions had contributed an average of $62, 000 per
nonth to a statewide strike fund. None of the twenty-nine |oca
uni ons were required to report the di sbursenents made by that fund,
however, because no single union owned the fund. 1d. In another
i nstance, the investigations revealed that a |ocal union held 97
percent of its funds on deposit at a credit union. That credit
union nmade 61 percent of its loans (many of which were near

$20,000) to four credit union loan officers, three of whom were
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of ficers of the | ocal union. The nenbers of the | ocal union had no
ready access to information about those |oans because the |oca
uni on did not wholly own the credit union. 1d.

Based on the rul emaki ng record data, the Secretary concl uded
that the new FormT-1 would "substantially i nprove transparency of
significant organizations that are financially connected to
reporting | abor organi zati ons" and thus "provi de uni on nenbers, the
public, and the governnent the information they need to properly
ensure union denocracy, fiscal integrity and transparency in a
manner consistent with the intent of Congress in enacting the
LMRDA. " 1d.

Thus, Plaintiff's claim that the Secretary failed to
adequately explain how the Form T-1 is "necessary to prevent the
ci rcunvention or evasion of [the LVMRDA] reporting requirenents” is
unper suasi ve. A reviewing court wll uphold an agency's
determination if the agency provides "an explanation that wll
enabl e the court to evaluate the agency’s rationale at the tinme of

the decision.” Pension Ben. Guar. Corp., 496 U. S. at 654. In the

instant case, the rulemaking record shows clearly that the
Secretary explained, in great detail, her determ nation that the
Form T-1 is necessary to prevent the circunvention of the LMRDA

reporting requirenents.
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2. The Possible Use of Criminal Penalties Does Not
Invalidate the Form T-1

Plaintiff contends that the trust disclosurerules areinvalid
because t hey m ght subject to crimnal penalties unions that cannot
i nduce an independent trust to provide the necessary financial
di scl osures. This argunent |acks force because, under the plain
| anguage of 29 U S.C. 8 439, a union is subject to crimnal
sanction only if that union "willfully violates" the LMRDA
reporting requirenments. 29 U S.C. 8§ 439. Thus, so long as a union
makes a good faith effort to persuade the trust to provide the
necessary information, it has no reason to fear crimnal sanction.

Mor eover, the Secretary explicitly responded to this criticism
and expl ai ned that the Departnent did not intend to i mpose crini nal
penalties on union officials who were unable to conply, despite
their good faith efforts to obtain the necessary infornmation:

The Departnment recognizes that there my be sone

I nstances in which a trust wll not fully cooperate in

providing tinely information to the reporting union.

However, the Departnment expects that, in those i nfrequent

I nstances, the reporting union officials wll be able to

denonstrate that they made a good-faith effort to obtain

timely information fromthe trust. 1In such situations,

the Departnent is prepared to exercise any available

i nvestigative and other authority to assi st the reporting
union to obtain the necessary information.

68 Fed. Reg. at 58418 (enphasi s added).
Finally, the trust disclosure rules are not so onerous that
trusts would, at least in general, be unwilling or unable to

voluntarily provide the necessary information. A union nmay choose
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to nmeet the trust disclosure requirenment by submtting any one of
the following: (1) a statement that a qualifying report has been
filed with a separate governnment agency; (2) a copy of a qualifying
i ndependent audit; or (3) a conpleted FormT-1. See id. at 58414.
Moreover, the Final Rule exenpts from the trust reporting
requi renent those unions that are eligible to file the Form LM3

and LM4, i.e., 81 percent of all unions covered by the LMRDA. See

id. at 58413. In addition, "there has been no suggestion that
covered trusts are ill equipped to conply with the bookkeepi ng or
reporting requirements established by the final rule.” 1d. at
58416.

Thus, for the above-stated reasons, Plaintiff's contention
that the trust disclosure rules are unlawful because they m ght
subject to crimnal penalties unions that cannot induce a trust to
provi de the necessary financial disclosures nust be rejected.

3. Fiduciary Duties

Plaintiff maintains that the Form T-1 inposes requirenents
that conflict wth federal and comon-law fiduciary duties.
However, as expl ai ned above, the trust disclosure rules are not so
onerous that trusts would, at least in general, be unwilling or

unable to voluntarily provide the necessary information.
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C. The Rule Is Reasonable, Adequately Explained, and
Not Arbitrary or Capricious; the Choice of a January 1,
2004 Effective Date Is Arbitrary and Capricious

1. The Rulemaking Process

On Decenber 27, 2002, the Secretary i ssued her NPRMinitiating
the formal process that resulted in the Final Rule now in issue.
See 67 Fed. Reg. 79280 (Dec. 27, 2002).

The NPRM described the increasing trend away from small
i ndependent unions and toward | arger unions that tend to resenble
nodern corporations in their structure and conplexity. The NPRM
noted that these | arge unions often

manage full-featured benefit plans for their nenbers,

mai ntain close business relationships wth financial

service providers such as insurance conpanies and

I nvest nent firnms, of fer mul tiple conpensati on

opportunities to their senior executives and officials,

oper at e r evenue- pr oduci ng subsi di ari es, conduct extensive
gover nnent | obbyi ng, and participate in foundations and
charitable activities.

67 Fed. Reg. at 79280.

The Secretary determ ned that, despite these operational and
structural changes in the nature of unions, the forns on which the
unions reported financial transactions renained essentially
unchanged and were a barrier to full and transparent reporting.
See id. In particular, she noted that the forns allowed the
reporting of "large expenditures for generalized purposes” without

provi ding any detail. Id. at 79281. "Recent form LM 2 reports

filed with the Departnent disclosed, for exanple, expenditures of
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$7, 805,827 for 'Civic Oganizations,' and $3,927,968 for 'Sundry
Expenses,' and $7,863,527 for 'Political Education.'" 1d.

The Secretary observed that "the current [FormLM 2] does not
require the union to disclose the identity of the recipient of the
funds, making it difficult to determ ne whether these anounts were
actually spent for the described activities," and difficult for
union menbers to know "whether or not their dues were spent
appropriately.” 1d. at 79282. The Secretary al so noted that OLMS
i nvestigations revealed that the "broad aggregated categories on
the existing forms made it possible to hide enbezzl enents, self-
deal i ng, overspendi ng and financi al m snmanagenent." 1d.' She also
found that simlar problens surrounded "trust[s] in which a |abor
organi zation is interested,”" as defined in 8 3(1) of the LMRDA
See supra |.B. 1.

These consi derations pronpted the Secretary to concl ude that
the current fornms no |onger serve the underlying purpose of the
LMRDA financial reporting requirenents, nanely, to provide union

menbers with "*all the vital information necessary for themto take
effective actionin regulating affairs of their organization.'" 68
Fed. Reg. at 58380 (internal citation omtted).

The Secretary reasoned that by "increas[ing] the transparency

of union financial reporting,” the proposed rule would correct the

' OLMS i nvestigations of fraud and enbezzl enent over the past
five years have resulted in over 640 crimnal convictions. See 68
Fed. Reg. at 58420.
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deficiencies of the existing LMRDA disclosure forns. See id. at
58420. Specifically, she explained that the increased detail
required under the proposed rule would "enable workers to be
responsi bl e, i nforned, and effective participants in the governance
of their uni ons; di scourage enbezzl enent and financi al
m smanagenent; prevent the circunmvention or evasion of the
statutory reporting requirenments; and strengthen the effective and
efficient enforcenent of the Act by OLM5. " 1d.

The proposed rule mandated, anong other things, (1) that
recei pts, disbursenents, and accounts payable and receivable in
excess of a threshold anount be individually reported on the Form
LM 2; (2) that all such expenditures be reported i n new desi gnat ed
"functional" categories; (3) that unions estinmate and report on the
Form LM2 the tinme each officer and nenber spends on activities
corresponding to the functional categories; (4) that unions report
the nunber of nenbers in specific categories; (5) that unions
report the assets, liabilities, receipts, and di sbursenments of al
"significant trusts” in which they have an interest on the Form T-
1; and (6) that unions file the FormLM 2 electronically.

At the outset of the rulemaking process, the Secretary

acknow edged that additional burdens woul d be i nposed on uni ons by

the new reporting requirenments. In weighing the burden that the
changes would entail, she noted that she would rely primarily on
data provided by affected parties. "Informati on regarding the
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burden i nposed by maki ng t he proposed changes and t he benefit to be
gained is nost likely to be obtained by proposing the changes for
comment so that unions who file these reports, union nenbers, and
ot her groups that represent workers can express their views." See
67 Fed. Reg. at 79282.

During the ninety-day comment period, the Secretary received
over 35,000 coments.!” Although a majority of these conments were
form letters, approximately 1,200 individualized comrents were
received from wunion nenbers, unions, enployers and trade
organi zations, public interest groups, accountants and accounti ng
firms, academ cs, and nenbers of Congress.

The Secretary relied primarily upon the | engthy, substantive,
and detailed enpirical anal yses she received fromthe AFL-ClI O and
SRA International, a professional provider of information
technol ogy services contracted for by the Departnent.

The AFL-CIO s study of the burdens of the proposed rule was
prepared by econom st Ruth Ruttenberg ("Ruttenberg Report"). See
Pl.'s Ex. 3, Tab A The Ruttenberg Report concluded that the
Secretary's initial $14.7 mllion estinmate of the econom c burden
t hat t he proposed rul e woul d pl ace on reporting uni ons was too | ow.
See id., at 4. It estimated, using nedi an-per-union cost figures,

that the total costs of inplenenting the new Form LM 2 el ectronic

" The Secretary initially provided for a sixty-day conmment
period, but |later extended that period for an additional thirty
days. See 68 Fed. Reg. at 58374.
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filing systemfor AFL-CIO affiliates would be approximately $712
mllion. This figure did not include either the conpliance costs
attributable to the Form LM2 filers which are not AFL-C O
affiliates, or the costs of conpleting other proposed reporting
fornms, such as the FormT-1 for "significant trusts.” 1d. at 31.

The Ruttenberg Report also addressed the issue of the |ead
ti me needed for conpliance, concluding that, depending on the size
and resources of the union, unions would require between si x nont hs
and one year before the beginning of the first reporting period to
which the Rule would apply to adjust their accounting and
i nformati on technol ogy systens in order to accurately collect and
record the mandated new information. See id. at 18.

The SRA study assessed the technical feasibility of
el ectronically collecting and reporting the information that woul d
be required by the proposed changes and concl uded t hat t he proposed
rule could be inplemented "with relative ease.” 68 Fed. Reg. at
58408.

In calculating the burdens of the Rule, the Secretary first
identified both the one-time and recurring tasks reporting unions
would be required to perform to conmply with it. Second, she
estimated (1) the hours required to perform the tasks she had
identified ("burden hours"); (2) the cost of the labor to perform
t hose tasks (hourly cost of |abor x burden hours); and (3) the cost

of the capital equipnment (hardware and software) needed to conply
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with the Rule. Third, she added these three burden hour estinmates
to arrive at a total estimated cost associated with the Rule.

In the NPRM the Secretary estimted 1 burden hour per union
or $14.6 mllion as the baseline burden in the first reporting
year . See 67 Fed. Reg. at 29293-97. This baseline burden
represented, "what the Departnent believed was the accepted burden
associated with the current Form LM2, as reflected in the
Depart ment' s numer ous, unchal | enged subm ssions to OMB i n obtai ni ng
OWB' s approval to continue using the form" 68 Fed. Reg. at 58432.

2. The Final Rule

In the Final Rule, the Secretary revised and increased her 1
hour, $14.6 nmillion baseline burden hour estinmate to over 300 hours
and alnost $80 million. See 68 Fed. Reg. at 58439. The Secretary
changed her baseline burden hour estimate in response to the
vari ous comments she received (including corments fromPlaintiff),
as well as the rest of the rul emaking record, in order to "inprove
the estinmate of the additional tinme and cost involved in filing the
revised form" See id. at 58386.

a. The Secretary's Electronic Filing Burden Hour
Estimate

In assessing the cost and tinme involved in converting to an
electronic filing system the Secretary estimated 27.9 burden hours
for wunions to develop, test, and review special software
("translator software") that allows wunions to convert (or

"translate") its financial data into a form supported by the
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Departnent’'s electronic reporting software. The Secretary al so
estimated 8.9 burden hours for unions to set-up and install the
Departnment's electronic reporting software.'® See id. at 58439
(Table 4).

The Secretary based her el ectronic filing burden hour estinate
on the SRA study as well as "the expertise of investigators with
first-hand knowl edge of union financial reporting," "the
Departnment’'s review of a variety of accounting software packages,
its evaluation of the recordkeeping requirenents of the current
FormLM 2, and its review of the public comments.” 1d. at 58437.

She also pointed out that the electronic filing requirenent
applies only to those unions that have $250,000 or nore in annual
receipts. This nmeans that 81 percent of all unions covered under
the LMRDA are not subject to the electronic filing requirenent.
See 68 Fed. Reg. at 58408. The Secretary also noted that raising
the FormLM 2 filing threshold to $250, 000 enabl ed 501 nor e uni ons,
i.e., sonme of the smallest filers that are nost |likely to have
har dwar e and/ or software problens, to file the far | ess burdensone

Form LM 3. See id. at 584009.

8 The Secretary's 8.9 burden hour estimate is nore than tw ce
that of the Regul atory Studi es Programof the Mercatus Center which
"all ocated one-half working day (i.e., four hours) for software
installation" based on its expert opinion that "the software
installationitself should be fairly rapid and unconplicated."” See
Def.'s Qop'n, App. C, at 14. The Mercatus Center is an economc
policy group based at George Mason University in Virginia that
subm tted detail ed cooments and dat a.
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The AFL-CI O s own Beaconfire Report estinmated that the burden
hours associated with devel oping translator software would range
from 74 hours for smaller unions to up to 256 hours for |arger
unions. Pl.'s Mt., at 36. However, the Secretary explained at
I ength and in great detail why she did not attach greater weight to
this report. First, she noted that it

assuned, w thout explanation, that the average data file

to be transmtted by unions to the Departnment will be

substantially | arger than the size assuned by SRA. SRA,

by contrast, stated that it extrapolated file size

requi renents based on t he data types and vol une currently

bei ng reported on FormLM 2, taking into account the fact

that data volune varies significantly from union to

uni on.

68 Fed. Reg. at 58408.

Second, she reasoned that it "fails to recognize that the
information required by the new Form LM2 is not structurally
conpl ex or fundanentally different fromthe information that has
been reported on the current form" 1d. Third, she pointed out
that it "acknow edges that [its] figures, |like those devel oped by
SRA, are nerely estimates.” 1d.

b. The Secretary's Labor Cost Estimate

The Secretary expl ained that her analysis of |abor costs was
designed "to provide estinmates for a 'representative' union," and
thus, that her "estinates |largely reflect weighted averages." 68
Fed. Reg. at 58433. She pointed out that "unions will rely upon

the services of sonme or all of the following positions (either

internal or external staff, including union president, union
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secretary-treasurer, accountant, bookkeeper, conputer progranmer,
| awyer, consultant)” in inplenenting the requirenents of the new

rul e. | d.

She noted that, "[s]ince the AFL-Cl Odi d not i ncl ude esti mates
for consulting, accounting, legal, or simlar costs, the Departnent
had to assume additional hours for these activities in order to
arrive at a wei ghted average for conputing a total burden estinmate"
for FormLM2 filers. 1d. at 58432. The wage rates that she used
to determ ne the cost of such services were averages of "wage rates
and enpl oyer costs published by the Bureau of Labor Statistics or
derived from data reported in [recently filed LM2's]." 1d. at

58433, 58445.

c. The Secretary's Capital Cost Estimate

The Secretary estimated that "LM2 filers will spend an
average of nearly $1,000 for conputer hardware, hardware upgrades,
accounting software, and software upgrades...." 68 Fed. Reg. at
58436. She explained that these estimtes "are wei ghted averages
of $1,500 for conputer hardware and $250 for accounting software
across all LM2 filers.” 1d. She noted that, in arriving at these
esti mates, she "assumed that nost of the conputer equi pnent and
software would be purchased for normal business operations,” an
assunption infornmed by data suggesting that unions conmonly used
commercial off-the-shelf software packages to maintain their

finances and prepare financial reports. [d. at 58433.
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I nformation submtted by the AFL-Cl O suggested that

79%of national and international unions and 67%of | ocal
unions will not need any new conputer hardware; 38% of
nati onal and i nternational unions and 25%of | ocal unions
wi || not need any new or upgraded conputer software; and
86% can expand their current accounting systens to
i nclude the additional fields to accommodate functiona
reporting.

Id. at 58409.

d. The Rule's Effective Date

The Secretary set a January 1, 2004 effective date, thus
giving those unions that use a fiscal year beginning January 1 a
little Il ess than two nonths to devel op the new accounting systens,
pur chase the new conputers and software, and train their staff to
conply with the new Rule. Unions using a fiscal year that begins
on a date other than January 1 will have a concom tant anount of
time to conply with the Rule. See id. at 58413. The Secretary
stated that, in setting the January 1, 2004 date, "[t] he aimof the
Departnent is to bal ance sone reasonable anobunt of tinme that the
unions will need to adapt to the new reporting requirenent and t he
menbers' imrediate interest in knowing how their dues nobney is

spent."” 68 Fed. Reg. at 58411.

I n support of her inposition of the January 1, 2004 effective
date, the Secretary noted that (1) "unions nust already track and
mai ntain records for all disbursenents in order to report tota

di sbursenents for the variety of functional categories on the
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current Form LM 2," id. at 58421; and (2) "[t]he public coments
and OLMS audi ti ng and accounti ng experi ence confirmthat many | ocal
uni ons al ready coll ect and maintain sone ... of the information

required by the new form" 1d.

Most of the relevant testinony, however, reconmended a
significantly l|onger grace period than the Secretary allowed.
"Several unions suggested that the effective date be delayed six
nmonths to two years."” 68 Fed. Reg. at 58410-11. Sonme commenters
poi nted out that, "given the Departnent's experience with e.LORS
and the SEC s experience with its reporting system a delay of two
to four years before full inplenmentation was nore realistic."? 1d.
O her commenters suggested "that the Departnent's software be
subject to a separate review and comment process after it is
issued.” 1d. The Secretary received no coments in opposition to
the Rule's January 1, 2004 effective date that differentiated
bet ween unions using a fiscal year beginning January 1 and those

using a fiscal year beginning on or after July 1.

3. Substantial Evidence in the Rulemaking Record
Supports the Secretary's Cost of Compliance

Estimates and the Secretary Has Adequately Explained
Those Estimates

The AFL-CIOclains that the Secretary's action in issuing the

Rule is arbitrary and capri ci ous because (1) she underesti mated t he

9 The Departnent's current electronic filing system("e. LORS")
contains annual receipt data on all Form LM2, LM3, and LM4
filers. See 68 Fed. Reg. at 58423.
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i ncreased costs of conpliance associated with the Rule;? (2) she
failed to adequately explain those cost estinmates; and (3) she set
a January 1, 2004 effective date, thus giving those unions that use
a fiscal year beginning January 1 a little |l ess than two nonths to
devel op the new accounti ng systens, purchase the new conputers and
software, and train their staff to conmply with the new Rule.

Def endant mai ntains that the rul emaki ng record shows that the
Secretary's nethodol ogy for evaluating the relevant costs of the
Rul e and adjusting those cost estimtes as needed to incorporate
coorments and data received during the coment period was
reasonable, wthin her discretion, and adequately explained.
Def endant also maintains that the Secretary's inposition of the
January 1, 2004 effective date was not arbitrary and capri ci ous.

The APA requires a reviewi ng court to exam ne the rul emaki ng
record to ensure that the agency has "identified all relevant
i ssues, [given] them thoughtful consideration duly attentive to
comments received, and fornulated a judgnent which rationally
accomodat es the facts capabl e of ascertai nment and the policies

slated for effectuation.” Telocator Network of Anerica v. FCC 691

F.2d 525, 545 (D.C. Cr. 1982). "The ultimte standard of review

governing this ... inquiry is a narrow one: the court is not

20 gSpecifically, Plaintiff clains that the Secretary
underestinmated (1) the cost and tinme involved in converting to an
el ectronic filing system (2) the cost of l|abor; and (3) the cost
of capital equipnent.
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permtted to substitute its judgnent for that of the agency."” U.S.

Lines v. Fed. Maritinme Commin, 584 F.2d 519, 526 (D.C. Cr. 1978).

In the instant case, the rul emaking record denonstrates that the
Secretary's cost of conpliance estimates were the product of
reasoned decisionnmaking and that she adequately explained her

esti nat es.

First, both the NPRM and the Final Rule provided I|engthy,
techni cal explanations for the Rule and denonstrate that the
Secretary gave serious consideration to the rel evant record data.
In a nunber of instances, the Secretary either adopted the
estimates provided by the AFL-ClI O or other conmenters, or revised
her estinmates based on comments and data received during the
comment period. See 68 Fed. Reg. at 58432 ("The Departnent used
the AFL-CIO and other commenters' estinmates when they provided
i nformati on that the Departnent did not have and that increased the
accuracy of its estimtes by adding to the Departnent's own data

and auditing experience.").

For exanple, the Secretary relied upon the AFL-CIO s survey
data to support its conclusion that "many unions already maintain
their records and accounting systens in ways that are readily
conpatible with the requirenents of the final rule.” The AFL-CI O

survey data suggested that:

59%of national and international unions record expenses
by type of activity or functional category; 62%of unions
can generate the required item zation detail; 86% of
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uni ons do not have troubl e downl oading i nformation from
t heir account systens into a spreadsheet; 40%of nati onal

and international wunions have a system of accounts
receivable that is inmmedi ately conpatible with the fina

rul e; and 66% of national and international unions have
a system of accounts payable that is inmediately
conpatible with the final rule

68 Fed. Reg. at 58385.

I n some cases, the Secretary considered certain of Plaintiff's
estimates in light of other available data and the Departnent's
expertise, and then determned that other record data were nore
reliable. See e.qg., 68 Fed. Reg. at 58408 ("The AFL-CI O figures

indicating that far fewer |abor organizations use [the
Departnment's electronic-filing] software, cannot refute the
Departnent's actual usage data."; id. (explaining, at length, the
Secretary's reasons for not attaching greater weight to the AFL-
ClO s Beaconfire Report); id. at 58426 (noting that the AFL-C O
survey is "open to question" because the "Departnent's own
experience, based on years of review ng union records in audits and
i nvestigations, suggests that the AFL-CIO estimates of costs are

nore likely to be too high than too |ow').

The Secretary did not act arbitrarily and capriciously sinply
because she did not adopt whol esale the conclusions of studies

submtted by Plaintiff. See Nat'l Mn. Ass'n v. Mne Safety and

Health Admi n., 116 F. 3d 520, 549 (D.C. Gr. 1997) (hol ding that the

agency did not act arbitrarily and capriciously "sinply by failing
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to adopt the Union's recommendations"). When agencies are
eval uating data within their technical expertise, review ng courts
generally give them an "extrene degree of deference.” Marsh v.

Oregon Natural Res. Council, 490 U. S. 360, 378 (1989). This is

because "[w hen specialists express conflicting views, an agency
nmust have discretion to rely on the reasonabl e opinions of its own

qualified experts." Id.

Second, the Final Rule was largely devoted to answering the
many obj ections raised by Plaintiff during the corment period. The
APA requires an agency to respond to "relevant” and "significant”
public comments, i.e., comments which "raise points relevant to the
agency's decision and which, if adopted, would require a change in

an agency's proposed rule.” Hone Box Ofice, Inc. v. FCC 567 F.2d

9, 35-36 &n.58 (D.C. Cr. 1977).

The rulemaking record denonstrates that the Secretary
responded to all of the significant challenges presented by
Plaintiff's comments and engaged in a careful and reasoned
consi deration of the problens presented therein. In Part Il of the
statenment of basis and purpose, the Secretary responded in great
detail to Plaintiff's claimthat she | acked the statutory authority
under 88 201(b) and 208 of the LVMRDA to issue the Rule. See 68
Fed. Reg. at 58376-77. In Part 111, she addressed at I|ength
Plaintiff's claim that she underestimated the cost and tine

i nvol ved in converting to an electronic filing system See id. at
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58407- 10. In Part V, she outlined in great detail Plaintiff's
claim that her burden hour estimtes were flawed. She then
reviewed the record data she had relied on and explained the
nmet hodol ogy she used to reach her burden estimates. See id. at
58431-41. The rulemaking record thus shows clearly that the
Departnent net its obligation to "exam ne the relevant data and

articulate a satisfactory explanation for its action.” Mot or

Vehicle Mrs. Ass’'n, 463 U. S. at 43.

Third, the rul emaki ng record denonstrates that the Secretary
carefully weighed the costs (both one-tinme and recurring) and
benefits of the Rule and concl uded "on bal ance, that technol ogi cal
advances have nmde it possible to provide the level of detail
necessary for union nenbers to have a nore accurate picture of
their union's financial condition and operations w thout inposing
an unwar rant ed burden on reporting unions.” 68 Fed. Reg. at 58409.

The Secretary explained that her calculus of the costs and
benefits of the Rule were based, in significant part, "on the val ue
of transparency and accountability in union financial affairs as
well as on very difficult projections regarding the inpact of the
accessibility of financial information on sound union financia
managenent and union denocracy generally."” Id. at 58419.

Specifically, she concluded that the Final Rule

directly benefits wunion nenbers because disclosure
permts menbers to make better decisions about union
governance and hel ps deter and detect fraud. The public
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al so benefits fromthe deterrence of fraud, due to the
costs fraud i nposes on, for exanple, the crimnal justice
system and fromthe pronotion of ethical conduct in the
adm nistration of |abor organization affairs, which
i ncreases the stability of | abor organi zations, and thus
pronmotes the flow of comrerce.

68 Fed. Reg. at 58381.

In sunmmary, the Secretary's explanation, taken as a whole,
denonstrates that she exam ned the data, considered the rel evant
factors, and nade a reasoned judgnent based on the record.
Accordingly, the Secretary's cost of conpliance estimtes and her

expl anati on pass nuster under the APA

4. The Secretary's Choice of a January 1, 2004
Effective Date Is Arbitrary and Capricious
In this case, the Secretary set a January 1, 2004 effective
date, thus giving those unions that use a fiscal year beginning
January 1 a little less than two nonths to develop the new
accounting systens, purchase the new conputers and software, and
train their staff to conply with the new Rule. Unions using a
fiscal year that begins on a date other than January 1 will have a
conconitant anmount of time to conply with the Rule. 68 Fed. Reg.
at 58413. The Secretary acknow edges that "sone interim period
will be needed for unions to adapt their recordkeeping systens to
the newrequirenents,”" 68 Fed. Reg. at 58411, and that "filers wll
need to study and understand the new requirenents, nmake adj ustnents

to the union's recordkeeping system and train staff.” 1d. She
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clainms that the January 1, 2004 effective date allows all unions,
including those using a fiscal year that begins January 1,
"adequate tine to conformtheir accounting systenms to the revised
forms before the start of the first reporting period for which they
will be required to report on the new Form LM 2 (no earlier than
January 1, 2004)." 68 Fed. Reg. at 58437. For a nunber of
reasons, the Court concludes that the Secretary's reasoning does

not w thstand cl ose anal ysis.

First, the majority of the comments specifically dealing with
the Rule's January 1, 2004 effective date opposed it, saying that
It was too soon and that the effective date should be del ayed six
nonths to two years. Many of the comenters al so argued that the
Fi nal Rul e should not be inposed until the Departnent's el ectronic
reporting software had been tested and i npl enented, and was deened

fully operational. See id. at 58410-11

The AFL-CI O also submtted a I engthy declaration from Linda
Jardine, a Certified Public Accountant ("CPA"), in support of its
Motion for a Prelimnary |njunction. Jardi ne concluded that a
January 1, 2004 effective date was too soon because "nobst unions
will have to extensively or significantly revise their accounting
systens.” 1d., ¥ 35. In reaching this conclusion, Jardine did not
differentiate between unions using a fiscal year begi nning January
1 and those using a fiscal year beginning on or after July 1. She

explained that revisions to an accounting system of the sort
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necessitated by the Final Rule "require special training and
supervision of all personnel with responsibility for processing
expenditures ... including those in other departnents [than
accounting] who are responsible for procuring services and
approving invoices or other requests for paynent.” 1d., § 36.

Jardi ne al so noted that addi ng new functional categories into
a union's existing accounting system is a difficult and tine-
consum ng process.? 1d., 1 44. Based on her experience as a CPA,

she concl uded t hat:

any organi zation, whether or not it is a union, that
deci des to make nodi fications to its existing accounting
systemor replace its accounti ng systemal toget her, needs
to spend consi derabl e tine researching and conparing the
avai l abl e options with respect to suitability and cost.
Many of ny clients who have undertaken such purchases
have been able to do so only by consulting wi th outside
experts in information technology and accounting.
Moreover, mgrating to an entirely new system requires
nont hs of preparation in order to ensure that the system
functions properly and there is no loss of historica

data. This inplenentation usually involves a substanti al

nunber of parallel test runs before the organization
converts officially to the new or nodified system
Simlarly, making the transition to a nodi fi ed systemmy
take a substantial amount of tinme and preparation to
ensure the proper functioning of the system

Jardine Decl., T 47 (enphasis in original).

Second, despite the fact that the Secretary i nposed a January

1, 2004 effective date, the Departnent does not expect its

2l For exanple, at a minimum the unions "will have to devel op
concrete definitions of each functional category to ensure that
expenditures are coded consistently."” Jardine Decl., § 36.
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el ectronic reporting software to be ready for distribution before
March 31, 2004. See Def.'s Mdt. for Recons./Clarification, at 4.
The Jardine Declaration nmakes clear, however, that if a union
di scovers several nonths after the beginning of its fiscal year
that it has not designed its query and report systemcorrectly in
I ight of the Departnent's el ectronic reporting software, that union
may have to redesign and re-execute all of its queries and reports

or to manually "cut and paste" information from its internal
accounting reports into the LM2 form at the end of the fiscal
year. In either event, the options are "expensive, resource-

i ntensive, and time-consum ng."” Jardine Decl., at | 61.

Third, in choosing the January 1, 2004 effective date, the
Secretary clained no particular need for extraordinary urgency.
Wil e the rul emaking record, as already discussed, fully supports
the Secretary's conclusion that "the advantages derived fromthe
nore detailed reporting outweigh the extra burden inposed on
unions," she has failed to explain how those unions that use a
fiscal year beginning January 1 could possibly make such far-
reaching changes in less than two nonths, especially when these
same regul ations, with only m nor nodifications, have been in pl ace

for the last forty-three years. 68 Fed. Reg. at 58386. 22

22 Interestingly, in 1992, the Secretary adopted a financia
reporting rule with sonme changes simlar to those contained in the
present Final Rule. In response to the comments submtted in that
rul emaki ng, however, she concluded that the initially proposed two

(conti nued. . .)
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In sum the rulemaking record denonstrates no reasonable
justification for setting a January 1, 2004 effective date which
as a practical matter, requires unions that use a fiscal year
begi nni ng January 1 to nake such far-reaching changes in | ess than
two nonths. Consequently, the Secretary's inposition of the
January 1, 2004 effective date is arbitrary and capricious and in

violation of the APA.

The Court is persuaded, however, by the Governnent's Motion
for Reconsideration/Carification of the Prelimnary Injunction
that the rul emaki ng record does not support an order enjoining the
Rule's effective date for those unions that use a fiscal year
begi nning on or after July 1, provided that the Departnent nakes
available its electronic reporting software at |east ninety days

before that date.

In its Mtion for Reconsi deration/ d arification, t he
Governnment argues convincingly that there is no particularized
showi ng of harmto those unions using a fiscal year that begins on
or after July 1 caused by the Rule becomng effective July 1,

provided that the Departnent nmakes available its electronic

22(. .. continued)
nonths' transition tine was insufficient for the unions to nodify
their accounting systens, and t hus postponed its effective date for
one year. See 68 Fed. Reg. 58382.
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reporting software by March 31, 2004.2® The Governnent al so points
out that "the Court's finding that a 'two nonth transition period
is likely arbitrary and capricious ... does not, in any way,
suggest that an eight or nine-nonth transition period, as avail abl e
to those | abor organi zati ons whose fiscal year begins on July 1, is
insufficient." Def.'s Mot. for Recons./Clarification, at 5 (citing

to AFL-CI O v. Chao, No. 03cv2464 (GK), Decenber 31, 2003, Mem Op.,

at 20-22). Notably, Plaintiff offers no neaningful rebuttal to the

Governnent's argunents.

Thus, in l'i ght of t he Governnent ' s Mot i on for
Reconsi deration/Clarification of the Prelimnary Injunction, the
Court concludes that the Departnent should be enjoined from
i mposing the Final Rule until July 1, 2004, or ninety days after
the Departnment nmakes its electronic reporting software avail abl e,

whi chever is later.

2 Significantly, when the Departnent developed e.LORS, its
current electronic filing system it asked several accounting firns
to test the software before making it available to the unions. As
a result of that series of tests, the Departnment made severa
adjustnments to the systemthat allowed it to function better when
It was finally distributed to the unions. See Jardine Decl., {62.
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IV. CONCLUSION

For the reasons stated, Plaintiff's request for pernmanent
relief setting aside the Rule and enjoining its inplenentation is

granted in part and denied in part.
An Order will issue with this opinion.
January 22, 2004 /sl

GLADYS KESSLER
U S District Judge

-54-



UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN FEDERATION OF LABOR
AND CONGRESS OF INDUSTRIAL
ORGANIZATIONS,

Plaintiff,
03-2464 (GK)
ELAINE L. CHAO, Secretary of

Labor,

)
)
)
)
)
)
v. ) Civil Action No.
)
)
)
)
Defendant. )
)

ORDER

Plaintiff, the American Federation of Labor and Congress of
Industrial Organizations ("Plaintiff" or "AFL-CIO")', brings this
action under the Administrative Procedure Act ("APA"), 5 U.S.C.
§ 701, et seq., for Jjudicial review of the Final Rule entitled
"Labor Organization Annual Financial Reports”" ("Rule" or "Final
Rule") 1issued by Defendant Elaine L. Chao, Secretary of Labor
("Secretary"), on October 9, 2003, 68 Fed. Reg. 58374. The Rule
did not become binding until November 10, 2003, when it received
final approval from the Office of Management and Budget ("OMB")

pursuant to the Paperwork Reduction Act, 44 U.S.C. §& 3501, et

! The AFL-CIO 1is a federation of sixty-five national and
international labor organizations with a total membership of
approximately thirteen million workers. Plaintiff brings this
action on its own behalf and on behalf of its member unions and
their affiliated local unions. Compl. I 5.



seqg..? Plaintiff filed suit on November 26, 2003, alleging that
the Secretary's action in issuing the Rule was "arbitrary and
capricious." 5 U.S.C. § 706(2) (a).

This matter is before the Court for a decision on the merits.’
Upon consideration of the entire record herein, including
Defendant's Motion for Reconsideration/Clarification of the
Preliminary Injunction [#16], and for the reasons stated in the
accompanying Memorandum Opinion, it is hereby

ORDERED that Plaintiff's request for permanent relief setting
aside the Rule and enjoining its implementation is granted in part
and denied in part; and it is further

ORDERED that the Secretary's imposition of the January 1, 2004
effective date is arbitrary and capricious and thus unlawful; and

it is further

> The Paperwork Reduction Act dictates that final agency rules
which require "information collection” are subject to review by the
OMB. The OMB must approve or disapprove an information collection
between thirty and sixty days after the publication of the Final
Rule. See 5 C.F.R. § 1320.11(h). A proposed information
collection is not enforceable until OMB has approved the rule or
sixty days have passed without disapproval. See 5 C.F.R. § 1320.6.

* With the agreement of counsel, the Court consolidated

Plaintiff's previously filed Motion for Preliminary Injunction with
the merits of the case, pursuant to Fed. R. Civ. P. 65(a) (2).
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ORDERED that the Secretary is enjoined from imposing the Final
Rule until July 1, 2004, or ninety days after the Department makes
a fully tested version of its electronic reporting software
available to those wunions covered by the LMRDA, whichever 1is

later.?’

January 22, 2004 /s/
GLADYS KESSLER
U.S. District Judge

* The Court recognizes, as did the Government in its Motion

for Reconsideration/Clarification of the Preliminary Injunction,
that those unions using a fiscal year that begins January 1 do not
need to track the financial information required by the new Rule
until January 1, 2005.
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