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In the Matter of
CENTRAL SPRINKLER CORP.,
and CPSC DOCKET NO. 98-2

CENTRAL SPRINKLER CO.,
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COMPLAINT COUNSEL’S OPPOSITION
TO RESPONDENTS’ MOTION TO DISMISS

COMES NOW the staff of the Consumer Product Safety Commission and respectfully
submits its opposition to Respondents Central Sprinkler Corporation and Central Sprinkler
Company’s Motion to Dismiss the staff’s Compiaint m the above-captioned matter.

L INTRODUCTION

On March 3, 1998, the staff of the Consumer Product Safety Commission filed an
Adﬁninistrative Complaint against Respondents Central Sprinkler Corp. and Central Sprinkler
Co. of Lansdale, Pa., the manufacturers of "Omega" automatic fire sprinklers. The
Complaint seeks a nationwide recall of the approﬁimaiely 10 million Omega fire sprinklers

" manufactured by Respondents since 1982.

The staff filed its Complaint after extensive investigation revealed that Omega
sprinklers have a high failure rate, and may not properly activate to release water in the
event of a fire. The significant chance of failure of the Omega is a defect that creatcsl a

substantial risk of injury to the public pursuant to 15 U.S.C. § 2064. Complaint Counsel has




evidence, which it intends to produce at trial, of thousands of failures of Omega sprinklers.
Complaint Counsel is aware of at least six fires in which Omega fire sprinklers have
reportedly failed to operate; one of which caused over $3 million in property damage. In
their brief, Respondents have indicated that there may be at least two additional fires in
whiéh Omega sprinklers reportedly failed to open (although claiming that in one of these, the
sprinklers failed to open because of inadequate water supply). Respondents’ Memorandum at
5, n 2. |

On March 26, 1998, Respondents filed 2 Motion to Dismiss and éupporting
Memorandum, claiming that CPSC lacks jurisdiction over Omega fire sprinklers, and that the
staff’s Complaint and List and Summary of Documentary Evidence are deficient, As
explained more fully below, Respondents’ arguments are without merit. CPSC clearly has
jurisdiction over the Omega, and its Complaint and List and Summary of Documentary
Evidence meet all applicable requirements.
II. SUMMARY OF THE ARGMNT

Central’s Omega sprinklers are consumer products within the jurisdiction of the
Consumer Product Safety Commission. Therefore, there is no basis upon which to dismiss
the Complaint for lack of jurisdiction. |

The Consumer Product Safety Act, 15 U.S.C. § 2051 er seq., imposes three basic
requirements in order for an item to be a “consumer product” within the Commission’s
jurisdiction. See 15 U.S.C. § 2052 (1997). First, the item must be an “article™ (or a
component part of such “article”) — a final manufactured product, rather than anything at

an intermediate stage of production. See id.; Consumer Prod. Safety Comm’n v, The




Anaconda Co., 593 F.2d 1314, 1319 (D.C. Cir. 1979). Second, the article must be
customarily produced or distributed for sale to, or for the personal “use, consumption, or
enjoyment of a consumer.” Id. Lastly, the use, consumption or enjoyment of the article
must be “in or around a permanent or temporary household or residence, a school, in
recreation, or otherwise.” Id.

As the following discussion demonstrates, Omega sprinklers are “articles™ that are
“used or enjoyed by consumers in or around a permanent or temporary household or
residence, a school, in recreation, or otherwise,” Omega sprinklers are a final manufactured
product. They are installed in 2 “wide range of residential, commercial and industrial
structures.” Respondents’ Memorandum at 3. Consumers use or enjoy Omegas in their
homes, schools, hospitals, recreational facilities and many other places, and are exposed to
the risk they create. Omega sprinklers are without question “consumer products” subject to
the Commission’s jurisdiction.

Furthermore, contrary to Respondents’ claim, the staff’s Complaint and List and
Summary of Documentary Evidence fulfill all applicable pleading requirements.

As the moving party seeking an Order of Dismissal, Respondcnts bear the heavy
burden of proving that the Agency lacks jurisdiction over Omega sprinklers, and that the
staff’s Complaint and List and Summary of Documentary Evidence are insufficient. See
beparrmen: of Labor v. Greenwich Collieries, 114 S.Ct. 2251, 2259 (1994) (holding that
under section 7(d) of the APA, 5 U.S.C. 556(d), the proponent of an order bears both the

burden of production and the burden of persuasion). Respondents’ unsupported and




untenable arguments fall far short of meeting this burden, and their Motion to Dismiss should

therefore be denied.

II.  FIRE SPRINKLERS ARE "CONSUMER PRODUCTS" WITHIN THE CPSC’S
JURISDICTION

To fall within the Commission’s jurisdiction, an article must be a "consumer
product.” United States v. One Hazardous Product Consisting of a Refuse Bin, 487 F. Supp.
581, 584 (D.N.J. 1980). Section 3 of the Consumer Product Safety Act, 15 U.S.C. §§ 2051
et seq. ("the Act"), clearly and unambiguously defines "consumer product” as:

any article, or component part thereof, iarodaced or distributed

i) for sale to a consumer for use in or around a permanent or temporary
household or residence, a school, in recreation or otherwise, or

ii} for the personal use, consumption or enjoyment of a consumer in or
around a permanent or temporary household or residence, a school,
in recreation, or otherwise; but such term does not include--

(A)  any article which is not customarily produced or distributed for
sale to, or use or consumption by, or enjoyment of, a
consumer,
15 U.S5.C. § 2052 (1997) (emphasis added).!

The Act’s definition of "consumer product” is to be "liberally construed in accordance
with the stated purposes of this legislation, i.e., the protection of consumers from injury due
to unsafe products.” One Hazardous Product, 487 F. Sup;i. at 584; see also Annotation,
What is "Consumer Product” for Purposes of Consumer Product Safety Act (15 USCS §§

2051 et seq.), 43 A.L.R. Fed. 827. As explained by one court,

! The statute further excepts tobacco products, motor vehicles, pesticides, aircraft, boats,
food, drugs, devices and cosmetics, and articles which, if sold, would be subject to taxation
under the Internal Revenue Code section 4181. See 15 U.S.C. § 2052(a)(1XB) - ) (1997).
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The most unequivocal expression of congressional intent to be gleaned from
the legislative history of the Act is that the definition of "consumer product”
be construed broadly to advance the Act’s articulated purpose of protecting
consumers from hazardous products . . . An additional factor in favor of an
expansive interpretation of the Act generally is the Act’s character as remedial
legislation directed at a widespread, specifically identified threat to the public

safety.

Consumer Prod. Safety Comm’n v. Chance Mfg. Co., 441 F. Supp. 228, 231 (D.D.C. 1977);
see also Butcher v. Robertshaw Controls Co., 550 F. Supp. 692 (1981) ("[t]he Act is
intended for the protection of the public against unreasonable risks of injury associated with
"consumer products,” a term which is to be liberally construed in accordance with the
statutes’s patently remedial purpose").

Since the Commission was established, courts and the Agency have upheld an
expansive definition of "consumer product, " finding that, amo;lg many other things, the Act
applies to architectural glazing materials (4SG Indus. v. Consumer Product Safety Comm'n,
593 F.2d 1323, 1328 (D.C. Cir.}, cert. denied, 444 U.S. 864 (1979)); fire extinguishers
(CPSC Advisory Op. No. 154 (1974)); aluminum wiring (Kaiser Alum. & Chem. Corp. v.
Consumer Prod. Safety Comm’n, 574 ¥.2d 178 (3d Cir.), cerr. denied, 439 U.S. 881
(1978)); elevators (CPSC Advisory Op. No. 182 (1973)); portable gas heaters (CPSC
Advisory Op. No. 286 (1982)); and fire alarm equipment (CPSC Advisory Op. No. 181
(1975)).
| A.  Omega Sprinklers Are "Articles"

To qualify as a "consumer product” under the Act, a product must be produced or
distributed as a distinct article of commerce, or as a component part of such distinct article,

rather than any physical entity that might exist only at an intermediate stage of production.




Consumer Product Safe& Comm’n v. The Anaconda Co., 593 F.24 1314, 1319 (D.C. Cir.
1979) (emphasis added); ASG Indus. v. Consumer Prod. Safety Comm’n, 593 F.2d 1323,
1327 (D.C. Cir.), cert. denied, 444 U.§. 964 (1979). Respondents do not dispute that the
Omega sprinklers in the instant case are distinct "articles” of commerce - they are the final
manufactured product, and not any intermediate stage of production.

However, Respondents do confuse which articles are the subject of this jurisdictional

inquiry. Respondents attempt to back into a jurisdictional argument by ¢laiming that
sprinkler systems are not consumer products, and then urging the Commission to conclude

that the sprinklers within those systems are not consumer products.”® Sprinklers systems,

? See, e.g., Respondents® Memorandum at 1 (sprinkler systems are an integral part of a
building, and therefore disqualified as consumer products; sprinkler systems are not
customarily marketed, sold or distributed to consumers); Respondents’ Memorandum at 3
(discussing the makeup and construction of, and permit requirements associated with,
sprinkler systems), Respondents’ Memorandum at 4, 6, 15-16, 18 (discussing state and local
regulation of sprinkler systems); Respondents’ Memorandum at 11 (claiming that active
consumer interaction with the product is required for the product to be a "consumer
product,” and arguing that the sprinkier System remains passive until automatically activated
by fire); Respondents’ Memorandum at 14-15 (arguing that a fire suppression system is a
building component and, therefore, not a consumer product); Respondents® Memorandum at
21 (arguing that sprinklers in commercial and industrial settings are not consumer products
because OSHA standards address automatic sprinkler systems).

3 Respondents argue that the National Commission on Product Safety did not include
"sprinkler systems™ in its list of consumer products in 1973, nearly 10 years before Omega
fire sprinklers were ever manufactured. Because the staff does not claim that sprinkler
systems are defective, the absence of those systems from the National Commission’s list is
irrelevant. Moreover, the list contained in the National Commission’s Final Report on
Product Safety explicitly states, in bold and capital letters, that the home alarm, escape, and
protection devices INCLUDE BUT ARE NOT LIMITED TO the few items listed therein.
National Commission on Product Safety Final Report to the President and Congress, Table
11, p. 90 (June, 1970) (attached hereto as Exhibit B). What is included in the list is very
instructive - fire extinguishers, fire alarms, smoke alarms and burglar alarms, all of which,
like fire sprinklers, are designed to operate in the event of an emergency. See id.
Respondents ignore this inclusive language and the clear intent of the National Commission
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‘however, are not at issue in tlus case. Complaint Couﬁscl does not allege that sprinkler
systems are consumer products, nor that they create a substantial product hazard. Instead,
Complaint Counsel alleges that Omega sprinklers themselves are defective, and that the
defect in those sprinklers creates a substantial product hazard.

As indicated by Respondents, sprinkler systems include piping, valves, hydraulic
devices, and the sprinklers themselves, installed in a pressurized water dciiﬁery system. See
Respondents’ Memozan&nm at 3. Sprinklers are distinct from the sprinkler systems that
contain them. This distinction is crucial to the jurisdictional inquiry.

In Kaiser Alum. and C‘hem. Corp. v. Consumer Prod. Safety Comm’n, 574 F.2d 178
(3d Cir.), cert. denied, 439 U.S. 881 (1978), the United States Court of Appeals for the
Third Circuit held that a;luminum branch wiring is a consumer product within CPSC
jurisdiction. Less than a year later, in Consumer Prod. Safety Comm’n v. The Anaconda
Co., 593 F.2d at 1319, the United States Court of Appeais for the District of Columbia
Circuit held that aluminum branch wiring systems will not fall under the Commission’s
Jurisdiction unless the Commission can show that the systems are distinct articles in
commerce. Stressing that it was only considering aluminum branch circuit wiring systems,
and recognizing the difference, for purposes of CPSC jurisdiction, between a gystem and its
components, the Anaconda Court refused to give collateral estoppel effect to Kaiser:

A ruling for which collateral estoppel effect is sought must have been essential

to the judgment in a prior proceeding . . . The Jurisdictional question in this

case is whether aluminum branch circuit wiring systems are "consumer

products.” This was not the issue before the Delaware district court. A fair
reading of Judge Stapleton’s decision makes clear that the only issue actually

to include more than the listed products.




litigated in Delaware related to aluminum wiring, a distinct product from

the one involved in this case . . . For the same reason, the Third Circuit’s

ruling on appeal, Kaiser Aluminum & Chemical Corp. v. CPSC , 574 F.2d 178

(3d Cir.), Cert. denied, 439 U.S. 881, 99 S. Ct. 218, 58 L. Ed. 2d 193

(1978), is not entitled to effect on the basis of collateral estoppel in this case.
Anaconda, 593 F.2d at 1322 (emphasis added).*

By its own reasoning, the holding of Anaconda is inapplicable to the instant case, and
Kaiser is controlling. Like the aluminum wiring in Kaiser, sprinklers are articles customarily
produced or distributed for ihe personal use, consumption or enjoyment of consumers, and

are, therefore, consumer products. See Kaiser, 574 F.2d at 181.

B. Omega Sprinklers are Customarily Produced or Distributed for the
Personal Use, Consumption or Enjoyment of Consumers

To qualify as a "consumer product” under the Act, an article must be produced or
distributed "for sale to a consumer for use in or around a permanent or temporary household
or residence, a school, in recreation or otherwise, or for the personal use, consumption or
enjoyment of a consumer in or arounci a2 permanent or temporary household or residence, a
school, in recreation, or otherwise.” 15 U.S.C. § 2052 (1997) (emphasis added). Articles
which are not customarily produced or distributed for sale to, or use or consumption by, or
enjoyment of, a consumer, are explicitly excluded from coverage under the Act. Jd.

Because Omegas are customarily produced or distributed for use by, consumption by, or

* In Anaconda, the Court pointed out that the defect at issue was in the wiring systems, and
not in the components of that system (the wires themselves). Jd. In fact, the fire hazard was
due to faulty connections in the system, and was a problem of "improper design or
instaflation of the wiring system as a whole.” Id. In the instant case, the defect in Central’s
Omega sprinklers is in the sprinklers themselves, not in the sprinkler system. Itisnota
question of faulty connections between components of a sprinkler system (between pipes,
valves and pipes, sprinklers and pipes, etc.), or of improper design or installation of the
sprinkler systems in which the defective sprinklers are installed.
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enjoyment of consumers, and because consumers are exposed to the hazards associated
therewith, Omegas are consumer products.

1. An Article Need Not be Sold or Marketed Directly to Consumers to
be a "Consumer Product"

Respondents claim that the Act absolutely requires that to be a "consumer product,” a
product must be produced or distributed for sale to consumers. See Respondents’
Memorandum at 7 (emphasis added). By its clear and unambiguous language, however, the

Act requires that the article be produced or distributed gither for sale to or for use,

consumption, or enjoyment of a consumer. 15 U.S.C. § 2052(a)(1) (1997). In Consumer
Prod. Safety Comm'n v. Chance Mfg. Co., 441 F. Supp. 228, 232 (D.D.C. 1977) (emphasis
added), the Court held that:

fi]n light of the House Committee’s additional statement that "[it] is not

necessary that a product be actually sold to a consumer, but only that it be

produced or distributed for his use,” it seems beyond dispute that Congress

intended the Act’s application to a given product to depend, less on how the

product changes hands than on the degree to which it affects or endangers the

safety of individuals in their capacity as consumers. This guiding principle

forms the first of the two prerequisites to CPSC jurisdiction: That the product

in question be either directly sold to the consumer or "produced or distributed

. . . for the personal use, consumption or enjoyment of a consumer . . .
Likewise, in Anaconda, 593 F.2d at 1320 (citing H.R. 92-1153, 92d Cong., 2d Sess. (1972)
(emphasis added), the Court emphasized that "[i]t is not necessary that a product be
actually sold to a consumer, but only that it be produced or distributed for his use.” That
Omega sprinklers are not available in retail stores, that the general public cannot directly
purchase sprinklers, and that sprinklers are sold only to professional contractors through

Central’s distribution outlets, are all irrelevant for purposes of jurisdiction. See




Respondents’ Memorandum at 8-9. Because Omegas are customarily produced or distributed
for use, consumption or enjoyment of a consumer, they are consumer products.

Respondents ignore the plain language and judicial interpretation of clause (ii) of the
definition of consumer product, which extends coverage to articles produced or distributed
“for the personal use, consumption or enjoyment of a consumer.” See 15 U.S.C. §
2052(a)(ii) (1997). Respondents claim that clause (ii) was merely intended to encompass free
samples and promotional items. See Respondents’ Memorandum at 7. In Anaconda, 593
F.2d at 1320 (emphasis added), however, the Court emphasized that clause (ji) is not a
limitation on jurisdiction, but instead an effort to ensure its comprehensiveness:

A co:isumer product must be produced or distributed either "(i) for sale to a

consumer . . .," or "(ii) for the personal use, consumption or enjoyment of a

consumer . . . Together, clauses (i) and (ii) were designed to ensure that

the definition of consumer product would encompass the various modes of

distribution through which consumers acquire products and are exposed to

the risks of injury associated with those products.

Respondents also argue that because they do not market sprinklers directly to
copsumers, Omegas are not consumer products, See Respondents’ Memorandum at 9 (citing
ASG Indus., Inc. v. Consumer Prod. Safety Comm’n, 593 F.2d 1323, 1328 M.C. Cir.), cer.
denied, 444 U.S, 864 (1979)). Once again, Respondents attempt to insert a requirement into
the CPSA that is simply not there - neither the statute, nor the case Respondents cite, A5G,
require marketing to conspmers. In fact, the Court in ASG pointed out that:

Jurisdiction does not require a showing that a majority of product-sales are to

consumers, but there must be a significant marketing of the product as a

distinct article of commerce for sale to consumers or for the use of

consumers before the product may be considered as "custornarily" produced
or distributed in that manner.
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ASG, 593 F.2d at 1328 (emphasis added) (citing Anaconda, 593 F.2d at 1314-1322, and
holding that architectural glazing materials are consumer products,). Likewise, in Anaconda,
593 F.2d at 1320 (emphasis added), the Court noted that "products which are primarily or
exclusively sold to industrial or institutional buyers would be included within the definition of
consumer produét so long as they were produced or distributed for use of consumers."

In Kaiser, 574 F.2d at 181, the Court held that aluminum branch circuit wiring is a
consumer product regardless of the fact that it is sold primarily to electrical wholesalers who
sell it directly to electrical contractors. The Kaiser Court rejected an argument identical to
Respondents’, explaining that:

The method of distribution chosen by a manufacturer for its product cannot,

however, determine whether the product falls within the definition . . . Since

both (copper and aluminum branch wiring) are articles used or enjoyed by

consumers in or around households, both are, according to the plain language

of the Act, consumer products.

Id. at 181.

The true test of the jurisdictional inquiry is not to whom Omegas are marketed or
sold, but whether consumers are gxposed to the hazards associated with them. United States
v. One Hazardous Product Consisting of a Refuse Bin, 487 F. Supp. 581, 584-85 (D.N.J.
1980) (citing Kaiser and Anaconda, and holding that refuse bins at a drive-in restaurant,
gupcnnarket. and apartment complex are consumer products because their distribution results
in a significant number of consumers being exposed to the hazard associated with them);
Chance, 441 F. Supp. at 231 (D.D.C. 1977) (holding that “[t]o insure that the Commission

remained fully capable of acting against evolving and unforeseen risks associated with

consumer products, Congress provided that the Commission’s jurisdiction as to a particular
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product would depend directly on the extent to which consumers were exposed to the risks
associated with the product”™).

According to Respondents, Omega sprinklers are marketed and sold to professional
contractors. Respondents’ Memorandum at 9. Those contractors, in turn, sell and install
Omegas into "a wide range of residential, commercial and industrial stmcn.zres." See
Respondents’ Memorandum at 3 (citing 'affidavits® of Carmine Schiavone and Frank Hil}).’
These structures include homes, apartments, nursing homes, hospitals, schools and
recreational facilities. Affidavit of Francis J. Teevan, attached hereto as Exhibit A. The ten
million Omegas produced by‘Respondenis expose the public to one of the most significant
hazards imaginable -- uncontained fire. /4. Because Omegas are widely used or enjoyed by
consumers, and because consumers are exposed to the hazards associated with them, Omegas
are conswmer products,

2. The Statute Does not Require that Consumers "Actively Interact"
With or "Manipulate” a Product

Respondents argue that consumers do not "use” Omega sprinklers because they do not
“actively interact” with or "manipulate” themn. See Respondents’ Memorandum at 10, 11.
Respondents cite no authority to support this alleged "active interaction” or "manipulation”
requirement. Once again, Respondents attempt to inject a requirement into the statute that is

simply not there.

* Neither of Respondents’ supporting affidavits are properly sworn. For this reason, and
because they contain inaccurate information (see Affidavit of Francis J. Teevan, attached
hereto as Exhibit A), they should be excluded.
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As Respondents admit, smoke detectors, fire alarms and burglar alarms are consumer
products. Respondents’ Memorandum at 6. Yet, like Omega sprinklers, these consumer
products are designed and intended only to activate in the event of an emergency; they are
"passive systems” that consumers do not "actively interact” with or "manipulate.” CPSC has
jurisdiction over "consumer products,” regardless of any "active interaction” or
“manipulation” of the product by consumers. See Kaiser, 574 F.2d at 181 (aluminum wiring
is a consumer product); Chance, 441 F. Supp. at 233 ("[t]he legislative history of the Act
nowhere suggests that Congress intended to import a “control* requirement into the definition
of the term "consumer product"). For Omegas to be consumer products, it is sufficient th‘at
consumers "use” or "enjoy” the Omega sprinklers by relying on them to function in a fire,
and that consumers are exposed to the risk caused by their failure to function. The statute
does not require consumers to actively manipulate them.

C. Omega Sprinklers are Used, Consumed or Enjoyed by Consumers "In or

Around a Permanent or Temporary Household or Residence, a School, in
Recreation, or Otherwise”

To qualify as a consumer product, an article must be produced or distributed for sale
to or use, consumption or enjoyment of consumers "in or around a permanent or temporary
household or residence, a school, in recreation, or otherwise . . .* 15 U.S.C. § 2052
(1997). Courts have interpreted the statutory enumeration of locations and activities in which
:; consumer product may be used as "an assurance of comprehensiveness rather than a
Iimitation on jurisdiction.” ASG, 593 F.2d at 1328; One Hazardous Product, 487 F. Supp.
at 584. As noted above, Respondents admit that Omegas are installed in "a wide range of

residential, commercial and industrial structures.” See Respondents’ Memorandum at 3. By
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virtue of the fact that they are found in and around permanent and temporary households,
residences, schools, recreational facilities and other locations, Omegas are clearly consumer

products.

1. Omegas Do Not Lose their Status as "Consumer Products” Because
They are "Installed” in a Building

Respondents argue that Omega sprinklers are not used in or around a household,
residence or school, in recreation or otherwise, because they are “incorporat{ed] into the
fundamental structure of a building as part of a complex system." Respondents’
Memorandum at 12. Respondents claim that because "housing” is not within the
Commission’s jurisdiction, anything “incorporated” therein is also outside the Commission's
reach. See id.

In Kaiser, 574 F.2d at 180, the United States Court of Appeals for the Third Circuit
rejected the very argument Respondents make here, albeit in the context of an argument by
the manufacturer that the products were not “articles.”, Like Respondents herein, the
manufacturer in Kaiser maintained that to qualify as a "consumer product,” a product cannot
be permanently affixed to or in the home. The Court criticized Kaiser’s attempt to
artificially inject a new requirement into the statute:

It does not follow . . . that the Act incorporates all the arcane knowledge

about when personal property becomes a fixture and thus part of a building. If

Kaiser’s interpretation were correct, then many consumer products in common

use — such as furnaces, water heaters, dishwashers, and lighting fixtures

would be excluded from coverage. We see nothing in the plain language of

the Act suggesting that the word "article,” a noun denoting any material thing,

excludes components incorporated in a residence if they otherwise fit within
the definition,
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Id. The Kaiser Court ultimately concluded that because aluminum branch circuit wiring is an
article used or enjoyed by consumers in or around households, it is, according to the plain
language éf the Act, a consumer product. Id. at 181.

Like aluminum wirin_g, furnaces and lighting fixtures, automatic fire sprinklers such
as the Omega are consumer products, regardless of whether they are installed in a residence.

2, CPSC has Jurisdiction Over Omegas Even if Some of the Sprinklers
Are Installed in Industrial and Commercial Buildings

Respondents claim that "even if certain Omegas are consumer products, they do not
remain subject to the act when installed in commercial and industrial settings. " Respondents’
Memorandum at 19. Respondents claim that although "some" Omega models are designated
for incorporation into residential structures, "most" are designed for commercial and
industrial use. Id. Respondents’ only support for this proposition is the unsworn statements
of Carmine Schiavone and Frank Hill, which contain inaccurate information. Respondents
point to the Flow Control and Model "M" Omegas as two models that are in distinctly "non-
consumer locations.” Respondents’ Memorandum at 9, n. 3.

As indicated in the Afﬁfiavi! of Francis J. Teevan, the Flow Control and Model "M"
Omegas that Respondents claim are not in *consumer locations’ are actually installed in
hospitals, schools, homeless shelters, nursing homes, and libraries. Affidavit of Francis J .
Teevan, attached hereto as Exhibit A. While hospitals, schools, sheiters and libraries may
all be considered "commercial® facilities, they are "permanent or temporary household(s) or
residence(s), schools, recreational facilities and other’ places where consumers may be
exposed to the hazards of Omega sprinklers. See One Hazardous Product, 487 F. Supp. 581

(finding that refuse bins were located in facilities whose use by consumers was actively
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'faciiita.ted and encouraged, that access to the bins was unrestricted, and that refuse bins were
typically located in the parking areas of apartment complexes, retail businesses, restaurants,
and supermarkets, and holding that the refuse bins are “consumer products” within the
meaning of the statute); Kaiser, 574 F.2d at 181; Chance, .441 F. Supp. at 231-32. That
certain Omega models "contemplate” certain construction or installations is irrelevant.
Because consumers use or enjoy Omegas in or around households, residences, schools,
recreational facilities and other locations, and because consumers are exposed to the risk of
injury associated with Omegas, Omegas are consumer products.
IV.  CPSC HAS JURISDICTION 6VER OMEGAS REGARDLESS OF OSHA
Respondents argue that the Commission lacks Jurisdiction over Omegas because the
risk of injury associated with them falls under OSHA pursuant to Section 31(a) of the Act.
See Respondents’ Memorandum at 20. Section 31(a), codified at 15 U.S.C.. § 2080,
provides that:
The Commission shall have no authority under this Act to regulate any risk of
injury associated with a consumer product if such risk could be eliminated or
reduced to a sufficient extent by actions taken under the Occupational Safety
and Health Act of 1970.
15 U.S.C. § 2080(a) (1997).
The Commission has jurisdiction over Omegas despite the provision contained in
Section 31(a). In ASG, 593 F.2d at 1328-1330, petitioners argued that the Commission is
deprived of authority over architectural glazing materials used in most non-residential

buildings pursuant to Section 31(a). After carefully considering the legislative history of the

statute, the ASG Court rejected this argument, holding that the Section:
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{w]as not intended to preclude the exercise of Jurisdiction by CPSC whenever

a product-hazard either potentially could be or was in part being regulated

under OSHA. Congress required CPSC to make a judgment . . . [E}ven if

the product is being regulated under OSHA, the Commission has the authority

if there has not been sufficient reduction or elimination of the risk of injury . .

. We need not consider whether the Commission’s authority may be negatived

if there exists potential but unexercised authority under OSHA to sufficiently

reduce a risk of injury within the Secretary’s jurisdiction.

Id. at 1328-29 (holding that Section 31(a) does not preciude Commission’s jurisdiction over
architectural glazing materials).

The relevant test, as the statute and ASG suggest, is whether OSHA has sufficiently
reduced or eliminated the risk of injury associated with a particular product. Id. at 1329. In
the instant case, the risks associated with Omegas have not and cannot be sufficiently reduced
or eliminated by OSHA. First and foremost, OSHA only extends to safety issues in the
workplace. Omegas, as discussed above, are widely installed in residences and other
facilities, not just workplaces. See Chance, 441 F. Supp. at 233 (emphasis added)
(suggesting that the Court’s holding that the Commission has Jurisdiction over an amusement
Park ride would have been different if the risks associated with the ride threatened only
employees).

Second, even though OSHA may have the power to regulate safety issues in the
workplace, it does not remedy the risk that Omega sprinklers pose to employees and the
American public. Ina sweeping and unsubstantiated generalization that, once again,
confuses sprinklers with sprinkler systems, Respondents maintain that since OSHA standards
“thoroughly address . . , sprinkler systems . . ., sprinkler heads in the workplace are not
within the Act’s purview.” Respondents’ Memorandum at 21 (emphasis added). Although

Respondents cite numerous OSHA fire protection and prevention requirements, these OSHA
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regulations say little about sprinklers themselves -- the distinct article of commerce at issue
in this adjudication -- and less about their integrity and safety, the central issues in this case,
See 16 C.F.R. §§ 1910.155-1910.165 and Pt. 1910, Subpt. L., App. A. The only
potentially relevant provision that Respondents cite is 16 C.F.R. § 1910.159(8), which
provides that:

{ The employer shall assure that only approved sprinklers are used on
systems.®

(i)  The employer may not use older style sprinklers to replace standard
sprinklers without a complete engineering review of the altered part of
the of the system.

(ii)  The employer shall assure that sprinklers are protected from mechanical
damage.

16 C.F.R. § 1910.159(8) (1997) (emphasis added).” Even if all employers protect their
Omegas from mechanical damage, refrain from using older style replacement sprinklers
without an engineering review, and use only listed Omegas,® the Omegas in United States
workplaces will remain defective, and will continue to create a substantial risk of injury to
the public. Because OSHA fails to sufficiently reduce or eliminate the risk of injury, Section

31(a) does not limit CPSC jurisdiction over Omegas.

¢ Even OSHA distinguishes between sprinklers and sprinkler systems by allowing only
approved sprinklers to be used in sprinkler systems.

7 The regulations define "approved" as “accepted, or certified, or listed, or labeled, or
otherwise determined to be safe by a nationally recognized testing laboratory.” 16 C.F.R. §
1910.155(c)(3)(i).

® Because Omegas remain listed by Underwriters Laboratories (UL), employers using the
Omega in their facilities remain in technical compliance with OSHA regulations for fire
sprinklers in the workplace. -
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V.  CPSC HAS JURISDICTION OF OMEGAS REGARDLESS OF STATE AND
LOCAL BUILDING AND FIRE CODES

Claiming that "fire sprinkler systems are already the subject of extensive state and
local control,” Respondents argue that CPSC lacks jurisdiction over Omegas because
@ngess did not intend for CPSC regulation to "supplant state and loca! regulations
regarding building construction.” See Respondents” Memorandum at 8. Respondents argue
that if the Agency is given jurisdiction over defective automatic ﬁre sprinklers, it will
inexorably open the door to agency rule-making on the installation and design of fire
sprinkler systems.” See Respondents’ Memorandum at 17.

Respondents’ argument is flawed. First, no matter how Respondents twist and
contort, this case is about Omega sprinklers, not sprinkler systems. The question of whether
and to what extent state and local governments regulate sprinkler systems is simply not
relevant herein,

Like the OSHA standards discussed above, the building codes Respondents reference
require only that sprinklers be "approved." See BOCA Code, Respondents’ Memorandum,

Exhibit C." Respondents provide no evidence that the safety or efficacy of the sprinklers

®That Agencies do not regulate sprinkler systems is simply inaccurate. Concurrent with
local Authorities Having Jurisdiction, the federal government exercises considerable authority
over sprinkler system installation, design, and maintenance requirements. OSHA, the Joint
Commission on Accreditation of Hospitals, and the Health Care Financing Administration,
all prescribe standards regarding sprinkler systems. See, e.g., I6CFR. § '
1910.106(h)(6)(d) (OSHA requirement that processing plants have automatic sprinkler
systems); 42 U.5.C. § 1395bb (JCAHO authority generally).

1® Similar requirements apply to a wide range of consumer products, including furnaces,
electrical products, and smoke and carbon monoxide detectors. See id.
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themselves, which are the subject of this litigation, are regulated by state or local authorities,
or that state and local authorities have the power to demand a recall or corrective action
relating to defective fire sprinklers.

Second, even if state and local governments were to exercise authority over the safety
and efficacy of Omegas, the Commission’s authority would control. The House Budget
Committee Report that Respondents cite for the proposition that CPSC is barred from
“establishing standards that conflict[] with or displace{] state and local regulations," does not
stand for this proposition. See H. R. 158, 97th Cong., 1st Sess., 390 (1981). In fact,
contrary to Respondents’ suggestion, the House Report actually states the opposite
("subsection (a) amends section 26 of the CPSA to provide that voluntary standards, which
the agency has stated in the Federal Register that it will rely upon to address risks of injury,
preempt all inconsistent state and local laws"), and reiterates one of Congress® primary
goals in establishing the Agency -- "to develop uniform safety standards for consumer
products and to minimize conflicting State and local regulations. Id. at 423, 390; see also 15
U.S.C. § 2051(b)(3) (1997). The Consumer Product Safety Act itseif provides that:

Whenever a consumer product safety standard under this Act is in effect and

applies to a risk of injury associated with a consumer product, no State or

political subdivision of a State shall have any authority either to establish or to

continue in effect any provision of a safety standard or regulation which

prescribes any requirements as to the performance, composition, contents

design, finish, construction, packaging, or labeling of such product which are

designed to deal with the same risk of injury associated with such consumer

product, unless such requirements are identical to the requirements of the
Federal standard.
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15 U.S.C. § 2075(a) (1997).1

Respondents’ claims are also contrary to established case law. In Burcher v.
Robertshaw Controls Co., 550 F. Supp. 692, 700 (D. Md. 1981) (citations omitted), the
Court rejected similar "floodgates” and "federalism™ arguments. The Court pointed out
that:

The Congress made express finding that "control by State and local

governments of unreasonable risks of injury associated with consumer products

is inadequate and may be burdensome to manufacturers . . ." and that

*regulation of consumer products . . . is necessary to carry out [the protection

of the public against said unreasonable risks of injury].” In view of these

findings and the declarations of purpose that follow them, defendants’

*floodgates” argument is entirely unconvincing.

Likewise, in Kaiser, 574 F.2d at 181, the Court rejected the manufacturer’s argument
that matters of specification, composition, and design of branch circuit wiring were intended
by Congress to be left entirely to local building codes. The Court doubted that it "should
even consider the argument in view of the explicit preemption in section 26(a) of the Act, 15
U.S.C. § 2075(a)," and ultimately held that “aithough local building codes continue to play a
role in regulating the installation and use of consumer products, such as electric, gas, or
plumbing appliances, design and performance standards for comﬁoncnts are now a matter of
national concern.” Jd. (citing Bureau of Nat'l Affairs, The Consumer Product Safety Act:
Text, Analysis, Legislative History 81 (1973)). Thus, even if local and state governments

were to regulate the safety and efficacy of sprinklers, and even if such authority were to

somehow conflict with Commission action, the Commission’s authority would control.

1t Although the CPSC has issued no safety standard for sprinklers, it clearly has the
jurisdiction to do so.
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Based on the foregoing, it is clear that the Commission has jurisdiction under the Act
over Omega sprinklers. - Omegas are articles customarily produced or distributed for use or
consumption by, or enjoyment of, consumers in or around households, residences, schools,
recreational facilities or otherwise. Neither OSHA standards, nor any state or local
regulations, negate the Commission’s jurisdiction over Omega sprinklers.

VI. THE COMPLAINT AND LIST AND SUMMARY OF DOCUMENTARY
EVIDENCE COMPLY WITH ALL APPLICABLE REQUIREMENTS

Respondents further request dismissal of the staff’s Complaint by claiming that it fails
to inform them with reasonable definiteness of the factual basis of the defect and hazard
posed by their sprinklers. Respondents also allege that the List and Summary of
Documentary Evidence that supports the staff’s allegations is insufficient. As explained
below, both the Complaint and the List and Summary of Documentary Evidence meet alt
applicable requirements.

A. The Complaint Contains a Clear and Concise Statement of the Charges,

Sufficient to Inform Respondents with Reasonable Definiteness of the
Factual Bases of the Allegations of Hazard

Under the Commission’s Rules of Practice for Adjudicative Proceedings, an
administrative complaint issued under Section 15 of the CPSA must contain “a clear and
concise statement of the charges, sufficient to inform each respondent with reasonable
definiteness of the factual basis or bases of the allegations of violation or hazard.” 16
C.F.R. § 1025.11(b)(3) (1997). Respondents claim that the Administrative Complaint in this
matter does not comply with this rule because it fails to contain “factual specificity.”

Respondents’ Memorandum at 22. Based on this allegation, Respondents seek dismissal of

the Complaint or, in the alternative, amendment of the Complaint to somehow inform
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Central with more ‘reasonable definiteness” of the factual basis for the staff’s Complaint.
See id.

An administrative complaint must provide the adverse party with sufficient notice of
the charges. Koch, Administrative Law and Practice, § 5.33 (2d ed. 1997). The complaint
is not required to set forth evidentiary facts, but must simply advise parties of the legal and
factual issues involved. Id. (citing Att’y Gen. Manual on Admin. Proc. Act, U.S. Dep't of
Justice, 47 (1947)).

Because the Commission’s Rules of Practice are patterned on the Federal Rules of
Civil Procedure, a review of Federal Rule of Civil Procedure 8§ on the requirements of
pleading is instructive. See Supplementary Info., Consumer Prod. Safety Comm’n Rules of
Practice for Adjudicative Proceedings, 45 Fed. Reg. 29,206, 29,207 (May 1, 1980);
Consolidated Gas Supply Corp. v. Fed. Energy Reg. Comm’n, 611 F.2d 951, 959, n.7 (4th
Cir. 1979) (administrative pleadings are no stricter than the requirements for court
pleadings). Federal Rule of Civil Procedure 8 requires only that a complaint provide “a
short and plain statement of the claim” sufficient to give the defendant fair notice of what the
plaintiff’s claim is, and the grounds upon which it rests. Fed. R. Civ. P. 8. As the United
States Supreme Court explained in Conley v. Gibson, 355 U.S. 41, 47-48 (1951);

The Federal Rules of Civil Procedure do not require a claimant to set out in

detail the facts upon which he bases his claim. To the contrary, all the Rules

requires is a "short and plain statement of the claim™ that will give the

defendant fair notice of what the plaintiff’s claim is and the grounds upon

which it rests. . . . Such simplified "notice pleading” is made possible by the

liberal opportunity for discovery and other pretrial procedures established by

the Rules to disclose more precisely the basis of both claim and defense and to
define more narrowly the disputed facts and issues.
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See also Mitchell v. E-Z Way Towers, Inc. 269 F.2d 126,129-130 (5th Cir. 1959) (possible
vagueness of complaint no grounds for granting dismissal).

In the instant case, Complaint Counsel has more than met its pleading burden under
16 C.F.R. § 1025.11(b)(3). The Complaint provides Respondents with "a clear and concise
statement of the charges” by stating that "Omegas are defective pursuant to 15 U.S.C.
§ 2064(3)(2) and 16 C.F.R. § 1115.4", Compl. § 10, that "Omegas do not and will not
function in a significant percentage of instances," id., by referencing data compilations
depicting 40% failure rates in testing of Respondents’ Omega brand fire sprinklers (List and
Sum. of Doc. Ev. § 1), and by referencing documents evidencing failure of Respondents’
Omega fire sprinklers in actual fire situations (List and Sum. of Doc. Ev. 2). These
eoumerated allegations of malfunction are more than a sufficient factual predicate for the
ch'arges of defect and substantial product hazard stated in the Complaint. To the extent
Respondents seek to argue that the Complaint is deficient because a specific failure
mechansim is not enumerated, such pleading is not required either by the Act or under
analogous tort principles. See 16 C.F.R. § 1115.4(e) (exhaust fan, which is intended to
activate to remove carbon monoxide fans but consistently does not, is defective although
cause of malfunction not positively identified); see also Restatement (Third) of Torts:
Products Liability § 3 (1998) (discuséing well-settled "malfunction” theory of defect). The
(fomp!aint need not be rewritten, and should not be dismissed, for an alleged lack of

definiteness,
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B. The List and Summary of Documentary Evidence Complies with the
Commission’s Rules of Practice for Adjudicatory Proceedings

Respondents alsé ask the Court to dismiss the Complaint because it "identifies” none
of the documents that support the Complaint. Respondents’ Memorandum, at 22.

The Commission’s Rules of Practice for Adjudicative Proceedings at 16 CF.R. §
1025.11(b)(3) requires that a "list and summary of documentary evidcnce; supporting the
charges” be attached to the Complaint. 'i‘he rule does not call for the "comprehensive"
summary Réspondcnts desire, nor does it require Complaint Counsel to specifically
"identify" documents, as Respondents demand. See Respondents’ Memorandum at 25. It
simply requires "a list and summary of documentary evidence.” This is precisely what
Complaint Counsel has provided. See List and Summary of Documentéry Evidence.

Respondents’ attempt to add to the regulations is unfounded, and their tactics can only
be seen as an effort to delay this case. Respondents admit that they are aware of fires in
which Omegas have reportedly failed to activate. Respondents have also tested thousands of
Omega sprinklers, and found a significant number of failures. Respondents can, and already
have, requested in discovery zll of the documentary evidence supporting the staff's claims.
Respondents’ claims are unpersuasive, and do not remotely support a dismissal.

VII. CONCLUSION

Based on the foregoing, the Commission has jurisdiction under the Act over Omega
fire sprinklers, and the Complaint and List and Summary of Documentary Evidence meet all
applicable requirements. Complaint Counsel respectfully requests that Respondents’ Motion
to Dimiss be denied.

Dated: Y/ r!f C) /??g(
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United States Consumer Product Safety Commission
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UNITED STATES OF AMERICA
CONSUMER PRODUCT SAFETY COMMISSION

In tﬁe Matter of
CENTRAL SPRINKLER CORP., :
and CPSC DOCKET NO. 98-2
CENTRAL SPRINKLER CO.,

Respondents

uvvwvvvvwvv

AFFIDAVIT OF FRANCIS J. TEEVAN

I, FRANCIS J. TEEVAN, hereby declare, under penalty of perjury, that the following is
true and correct:
1. T'amemployed by the County of Fairfax, Virginia. My title is Captain Il (Assistant Fire
Marshal), Fire Prevention Division, Fire and Rescue Dep@ent. I have hel& this position for
six and one-half years. My business address is: 4100 Chain Bridge Road, Fairfax, Virginia
22030.
2. Inmy capacity as Captain IT (Assistant Fire Marshal), Fire Prevention Division, Fire and
Rescue Department, Fairfax County, Virginia, I have personally seen installed Central Omega
Flow Control sprinklers in several Fairfax County Public Schools and a Fairfax County Public
Library. Based on inspection Teports produced by Fire Inspectors under my command, I am also
aware of Central Omega Flow Control sprinklers installed in homeless shelters in Fairfax

County,



-y

3.  Inmy capacity as Captain II (Assistant Fire Marshal), Fire Prevention Division, Fire and
Rescue Department, Fairfax County, Virginia, I have also perso.nally seen installed Central
Omega Model *“M" sprinklers in a nursing home and in the INOVA/Fairfax Hospital. The Model
“M" sprinklers were not used with exposed piping in either of these locations.

4.  Inmy capacity as Captaén IT (Assistant Fire Marshal}, Fire Prevention Division, Fire and
Rescue Department, Fairfax County, Virginia, I have also personally seen inste;lled Central
Omega sprinklers in numerous residential occupancies and in facilities open to and used by the
public.

5.  Properly operating fire sprinklers are an integral part of a building’s fire pr-otectionl
package. In a fire situation, the failure of a sprinkler to operate properly will allow the spread of
fire. The occurrence of a fire is one of the most devastating phenomena known to mankind.
Each year lives and property are lost due to fire. In Fairfax County, Virginia in 1997 there were

7 lives lost, 32 bumn cases and $14,042,972 worth of property damage due to fire.

Date: a,aM R /99%

soms 280 S e

Frz{az:’ is J. Teevan
A5515tant Fzre Marshal

COMMONWEALTH OF VIRGINIA

COUNTY OF WA,
‘ UI 0

Swormn to before me this
darbf Apnl 1998. -

% ﬁx\ \D\W

Nntazy Public
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UNITED STATES OF AMERICA
CONSUMER PRODUCT SAFETY COMMISSION

In the Matter of ;
CENTRAL SPRINKLER CORP., ;
and ; CPSC DOCKET NO. 98-2
CENTRAL SPRINKLER CO., ;
Respondents ;
)
ORDER
AND NOW, this day of , 1998, it is hereby ORDERED

that the Motion to Dismiss of Respondents Central Sprinkler Corporation and Central

Sprinkler Company is DENIED.

The Hon. William P, Moran
Administrative Law Judge
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The undersigned hereby certifies that on this date, Complaint Counsel’s Opposition to
Respondents’ Motion to Dismiss was deposited in the United States Mail, via certified
delivery, postage pre-paid, addressed to the following:

J. Gordon Cooney, Jr.

Thomas P. Hogan, Jr.

Emily J. Lawrence

MORGAN, LEWIS & BOCKIUS LLP
2000 One Logan Square

Philadelphia, PA 19103

(215) 963-5000

Michael ¥. Healy

MORGAN, LEWIS & BOCKIUS LLP
1800 M Street, NW

Washington, DC 20036-5869

(202) 467-7000

John C. Fenningham

CORR, STEVENS & FENNINGHAM
Five Neshaminy Interplex, Suite 315
Trevose, PA 19053

(215) 639-4070

Attorneys for Central Sprinkler Corporation and
Central Sprinkler Company




