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SUBJECT:                          AFM Update: Immigrant Investor Petitions – Form I-829 Adjudication 
          
 This memorandum updates the Adjudicators Field Manual (AFM) to provide guidance on the 
adjudication of petitions on Form I-829, Petition by Entrepreneur to Remove the Conditions.  In addition, 
this memorandum provides the status of certain other EB-5 matters and reminds all Immigration and 
Naturalization Service (Service) offices that the Service remains committed to having these complex 
matters adjudicated by specially trained and experienced officers.  The AFM is updated by adding 
appendices which include a list of frequently asked questions about Form I-829, a model notice of 
automatic termination of status, and four model Notices to Appear (Form I-862).  These policies and 
procedures are effective immediately and will be included in the AFM in the next release of INSERTS.  
 

This memorandum reflects the complexity of certain EB-5 petitions and the INS’ commitment to 
provide specialized training to Service personnel who adjudicate these petitions.  All Service personnel 
are reminded that the “hold” on the adjudication of certain EB-5 petitions implemented pursuant to the 
March 19, 1998 field memorandum is over.  
  
 1.  In Chapter 25 of the Adjudications Field Manual, section 25.2 is added to read as follows:  
 
25.2  Removal of Conditions for Section 203(b)(5) Immigrants  
 
 (a)  Commitment to Trained and Experienced Officers.    All Service offices must ensure that 
only specially trained and experienced officers who understand the guidance provided in recent precedent 
decisions and field instructions adjudicate EB-5 petitions.  Therefore, all Service offices should review 
procedures, e.g., annual rotations and processing timelines, to ensure a careful and thorough adjudication.  
Training in the adjudication of petitions filed on Form I-829, Petition by Entrepreneur to Remove 
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Conditions, is being scheduled at this time for district office adjudicators.  If a district, service center, or 
regional office is referred a Form I-829 and is without a trained and experienced officer, the office should 
follow the procedures outlined in this memorandum.   In addition, all such offices must ensure that the 
officers adjudicating petitions on Form I-829 have received training in the Marriage Fraud Amendment 
System  (MFAS).     

 
Service center directors in Texas and California, regional directors and district directors in offices 

with a high volume of Form I-829 petitions shall designate a trained and experienced officer as an EB-5 
POC to facilitate the review and management of petitions on Form I-829 in accordance with these 
instructions.  For purposes of clarity in these instructions, the term “service center director” includes the 
service center EB-5 POC and the term “district director” includes the district EB-5 POC.    

 
(b) Failure to File Form I-829.  These instructions provide procedures consistent with those 

provided for the adjudication of Form I-751, Petition to Remove Condition on Residence (for alien 
spouse) where possible.   Under 8 CFR 216.6(a), immigrant investors in conditional resident status must 
submit Form I-829 to the appropriate service center within the 90-day period immediately preceding the 
second anniversary of his or her admission to the United States as a conditional permanent resident.   A 
conditional resident’s failure to properly file Form I-829 within the time period prescribed in the statute 
and the regulations will result under 8 CFR 216.6(a)(5) in the automatic termination of the conditional 
resident’s status and initiation of removal proceedings.   
 

Service officers are reminded that, in accordance with the Notice in the Federal Register at 63 
Fed. Reg. 67135, published on, and in effect since, December 4, 1998, the service centers in Vermont and 
Nebraska no longer have jurisdiction over EB-5 matters.  Form I-829 petitions are to be filed at either (1) 
the Texas Service Center if the new commercial enterprise is located, or will principally be doing 
business, in the areas previously covered by the Vermont and Texas Service Centers or (2) the California 
Service Center if the new commercial enterprise is located, or will principally be doing business, in the 
areas previously covered by the Nebraska and California Service Centers. 

 
However, to facilitate timely notification, immediately upon publication of this memorandum, the 

Nebraska and Vermont Service Centers will generate a printout from the MFAS to determine those 
conditional residents whose I-526’s were approved by those centers who have failed to file timely Form I-
829s to have the conditions on their status removed in accordance with Section 216A(c) of the 
Immigration and Nationality Act (the Act).  Termination of conditional status for failure to file to remove 
the conditions during the proper period is automatic by law and by regulations.  This one time procedure 
is necessary to avoid excess movement of files that may result in undue delay and due to service resource 
concerns.   

 
Where it is determined that Form I-829 has not been timely filed, the appropriate service center 

director shall issue the attached standard notice which states that the failure to file has resulted in the 
automatic termination of the alien’s status.   (See Appendix 22-3).  The alien’s MFAS file shall be 
updated as “Automatic Termination” and the notice of automatic termination generated.   Where such 
alien is unrepresented, the original notice of automatic termination is to be sent to the alien whose 
conditional resident status has been automatically terminated.   Where such alien is represented, the notice 
shall be sent to the attorney or representative of record.  Two copies of the notice of automatic 
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termination are to be placed in the A-file. The A-file will be routed to the mailroom with instructions to 
forward the file to the Office of Adjudications of the Service District Office with jurisdiction over the 
location of the conditional resident’s last known address for issuance of the NTA. The service center shall 
update CIS and RAFACS to indicate that the files have been transferred.  

 
Hereafter, each service center shall generate weekly a printout from the MFAS to determine those 

conditional residents within their respective jurisdictions who have failed to file timely Form I-829 to 
have the conditions on their status removed in accordance with Section 216A(c) of the Act.  The 
Nebraska Service Center will forward this report to the California Service Center weekly for issuance of 
the standard notice.  Likewise, the Vermont Service Center will forward this report to the Texas Service 
Center weekly for issuance of the standard notice.  Thereafter, the service centers will use standard letters 
to respond to all inquiries regarding the termination of conditional resident status.   The letter will direct 
inquiries to the District Counsel’s Office of the Service District Office to which the A-file was 
transferred.   
 
(c)  Receipt of Form I-829.   Parallel to the procedures for processing Form I-751, Petition to Remove 
Conditions on Residence, upon receipt of Form I-829, the service center director shall issue the 
conditional resident a fee receipt notice on Form I-797 that includes the following paragraph:  
 
 Your Permanent Resident Card (Form I-551), also known as a “green card,” is extended one (1) year 

– employment and travel is authorized during this extension.   Processing your petition for removal 
of conditions will require a minimum of one hundred and twenty (120) days.   Thirty  (30) days 
before the expiration of this extension, if you have not received approval of your petition, please 
contact the district office nearest to where you are living for further documentation for employment 
and/or travel purposes.   

 
(d)  Adjudication of Form I-829 By Service Center.  (1) Initial Review of Form I-829.  A service 
center director in receipt of a timely filed petition on Form I-829 may approve the petition without an 
interview, issue a request for further evidence that can be provided in writing, or refer it for an 
adjudication (with or without the interview) by a district office under 8 CFR 216.6(d). 
 
The service center director must initially review the petition in order to determine which course to take.  
The petition must be adjudicated with the A-file and normal procedures are to be followed for requesting 
the A-file (see paragraph (e) for procedures in the event of delay in receipt of a requested A-file).   In 
addition, the director is to follow normal procedures for consultation and referral to operational and 
investigative units where this is appropriate.  If necessary, such units may coordinate the referral of a 
petition on Form I-829 to the Department of Treasury’s Financial Crimes Enforcement Network 
(FINCEN) with a request for appropriate research.   
 
 (2) Approval of Form I-829 by the Service Center Director.  A service center director may 
approve a petition on Form I-829 if he or she is satisfied that the petition establishes the requirements for 
removal of the conditions under 8 CFR 216.6(c)(1), enumerated at paragraph (f)(5) of this memorandum.  
If the petition is approved, the service center director will remove the conditions on the conditional 
resident’s status as of the second anniversary of his or her admission as a conditional resident.  Written 
notice of the decision must be provided to the conditional resident if he or she is not represented; 
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however, if the conditional resident is represented as evidenced by a duly executed Form G-28, the notice 
must be provided to the attorney or representative of record only.  Pursuant to 8 CFR 216.6(d)(1)) the 
notice must require the conditional resident to report to the appropriate district office for processing for a 
new permanent resident card, Form I-551.   At the district office, the conditional resident shall surrender 
any permanent resident card previously issued and receive interim documentation valid for 12 months in 
the form of either a temporary I-551 stamp in his or her unexpired foreign passport (if the expiration date 
of the passport is one year or more), or a Form I-94 containing a temporary I-551 stamp and his or her 
photograph.  The district director should follow normal procedures for card production. 

 
(3) Request for Evidence.  A service center director may also issue a request for additional 

evidence (RFE).   An RFE must be based on a determination by the service center director that, in his or 
her discretion, in order to approve or refer the petition, the conditional resident must provide further 
documentation or answer certain questions in writing.   In such a case, any questions posed must be stated 
with specificity.  If the questions cannot be answered in writing, the petition must be referred for an 
interview.   An RFE is not appropriate if the petition is clearly deniable on grounds other than those for 
which the RFE might be issued.  Under 8 CFR 103.2(b)(8), a conditional resident is to be provided 12 
weeks to respond to an RFE.  Upon receipt of the conditional resident’s response to the RFE, the service 
center director must approve or refer the Form I-829 petition.    
 
 (4) Determination that Referral to District Office is Appropriate.  The service center director 
should refer a petition on Form I-829 to a district director if the initial review of the petition, or the 
response to a request for additional evidence, reveals that: 

(A) under the regulation at 8 CFR 216.6(c)(1), the requirements for removal of conditions 
have not been met and the case should be denied without an interview; or that 

  
(B) an interview is necessary to approve or deny the petition. 
 

A recommendation that the petition be denied without an interview is appropriate where the 
service center director determines that there is no material issue of fact in dispute and that the petition 
does not meet the requirements of the law and the regulations.   In such a case, it should be clear that an 
interview is unlikely to produce evidence to alter a decision to deny the petition.  

 
Section 216A(d)(3) of the Act provides the Attorney General with authority to waive the deadline 

for an interview or the interview itself, if that is appropriate.  Accordingly, an interview is not required to 
either approve or deny the petition; neither is an interview a benefit that the alien may request.  Under 
current regulations, both service center and district directors have authority in appropriate cases to waive 
the interview and adjudicate the petition.  However, a service center director only has authority to waive 
an interview if the petition appears to be approvable on its face; he or she cannot waive the interview if 
the petition appears deniable.   As discussed in paragraph 5, below, the recommendation that accompanies 
the referral should include the service center director’s recommendations regarding whether an interview 
is necessary to approve or deny the petition.   

 
 (5) Service Center Recommendation.  (A) Denial Without Interview.  A service center director 

who refers a Form I-829 petition to a district director with a recommendation that the requirements for 
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removal of conditions are not met and the case should be denied without an interview (see paragraph 4, 
above) shall forward the petition as directed by the regional EB-5 POC with:  

-     a memorandum reviewing the petition and explaining the reasons for his or her 
recommendation, in particular, the reasons why an interview is unnecessary for the denial of the 
petition.   

 
(B) Adjudication With Interview.  A service center director who refers a Form I-829 petition with 

a recommendation that an interview is necessary to approve or deny the petition (see paragraph 4, above) 
shall forward the petition as directed by the regional EB-5 POC with:  

-      a memorandum reviewing the petition and explaining the reasons for his or her specific 
recommendation; and  
-     a list of recommended questions that should be answered in an interview in order to approve 
or deny the petition. 
 
(e) Regional EB-5 POC Coordination.  Each regional director shall designate an officer in his 

or her respective regional office to receive appropriate training and to coordinate the management of 
petitions on Form I-829 within his or her region.   The responsibilities of the regional EB-5 POC include 
determining to which district office the service center director will forward the petition; coordinating the 
referral with the proper district director; ensuring that the petition is adjudicated by a trained district office 
adjudicator in accordance with these instructions, and; keeping a record of the distribution of cases within 
his or her region.   In addition, the regional EB-5 POC is responsible for assisting an adjudications officer 
who has not received a requested A-file from a service center or district office within 30 days of a request 
(see paragraph (d)(1) of this field memorandum).   In such a case, if a CIS file transfer request (FTR) 
screen indicates that no file transfer was initiated (FTI) after 30 days, the regional EB-5 POC must contact 
the regional POC for records at the File Control Office and coordinate the transfer of the requested file.  
The regional EB-5 POC shall also coordinate the referral of substantive questions received from service 
centers and district offices to the Headquarters Immigration Services Division (HQISD) for a responsive 
review.      
 

Prior to forwarding a file for referral, the service center director shall contact the appropriate 
regional EB-5 POC at the number located at Appendix 22-4.  When contacted by a service center director, 
the regional EB-5 POC shall consult with the district office having jurisdiction over the location of the 
alien entrepreneur’s commercial enterprise in the United States.   If there is a trained officer at that 
location, the regional EB-5 POC shall direct the service center director to forward the petition to that 
office.   If there is no trained officer at that location, the regional EB-5 POC shall consult with district 
offices as necessary to direct the referral of the case in accordance with the availability, and expeditious 
use, of trained and experienced district office adjudicators.  The regional EB-5 POC shall consider 
whether a district director without a trained and experienced officer prefers to detail in such an officer 
from another district office or has other preferences, e.g. for a telephonic or video interview. 
 

In a specific case, a district director may determine and recommend to the regional EB-5 POC 
that, due to the limited availability of trained district office adjudicators, he/she must delegate his or her 
authority to a district director with a trained and experienced officer.   A delegation of authority must be 
clear and in writing.  In such cases, the regional EB-5 POC is responsible for ensuring that a written 
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delegation of authority from the district director with jurisdiction is transmitted by fax or mail to the 
district director under whose authority the interview will be performed.         

 
In all cases, once a district office is selected to perform the adjudication, the regional EB-5 POC 

will direct the service center director to forward the case file by certified mail or express mail service to 
that office flagged in red marker “to the attention of the district EB-5 POC.”   The service center director 
must record the referral of the case in MFAS in accordance with routine procedures.  

 
 
 
(f) Adjudication of Form I-829 by District Office.   
 
(1) Procedures for Currently Received Form I-829s.   Upon issuance of this memorandum, 

district offices with Form I-829 petitions prepared and transmitted in a manner that is NOT consistent 
with the procedures outlined in this memorandum must return those files to the appropriate service center, 
with the A-file, marked to the attention of the EB-5 POC and, in red, “I-829 return.”  The district director 
must update CIS accordingly.   In accordance with the Notice in the Federal Register, 63 FR 67135, 
published on December 4, 1998, effective immediately, the Vermont and Nebraska Service Centers no 
longer have jurisdiction over EB-5 matters.   Form I-829 petitions shall be returned to:  

 
(A) the Texas Service Center if the new commercial enterprise is located, or will 

principally be doing business, in the areas previously covered by the Vermont and 
Texas Service Centers; or  

 
(B) the California Service Center if the new commercial enterprise is located, or will 

principally be doing business, in the areas previously covered by the Nebraska and 
California Service Centers.  

 
When a Form I-829 file is returned to the California or Texas Service Center, the district office 

must manually send the petitioner, or the attorney or representative of record if the petitioner is 
represented, a notice of the file transfer.  The notice of file transfer should inform that, if necessary, the 
conditional resident may take the receipt notice to the nearest district office and receive evidence of status 
in accordance with the procedures set forth in paragraph (g).   

 
In addition, the Vermont and Nebraska Service Centers are instructed to forward any outstanding 

Form I-829 petitions to the Texas and California Service Centers.  Upon receipt of a returned file, the 
Texas and California Service Centers are instructed to prepare and transmit the file with the required 
recommendation through a regional EB-5 POC in accordance with these instructions.      

 
(2) Initial Review of Form I-829 Transmitted in Accordance with these Instructions.  

District offices that receive a petition on Form I-829 prepared and transmitted in accordance with these 
instructions may approve or deny the petition with or without an interview.  The district director must 
initially review the petition in order to determine whether or not an interview will be conducted and that 
the necessary written delegation of authority is in the case file.  In adjudicating the petition, the district 
director may accept or reject the service center director’s recommendation.     
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(3) Waiver of the Interview.   A district director may waive the interview if an interview is not 

necessary because either: 
(A) the petition is approvable and the requirements for removal of the conditions are 

established; or   
 
(B) the petition is deniable because on its face those requirements are not established.  
 

Therefore, to waive the interview and approve or deny the petition, the district director must be satisfied 
that the initial review of the petition demonstrates that the requirements for the removal of conditions are 
met or not met and an interview can provide no information relevant to that finding and, therefore, will 
serve no purpose.    If the interview is waived, the petition must be annotated and MFAS updated in 
accordance with routine procedures. 

 
(4) The Form I-829 Interview.   If an interview is necessary to approve or deny the petition, the 

district director will offer the conditional resident the option of traveling to the district office for a face-to-
face interview or, if available, participating telephonically or by video conferencing.   The interviewing 
officer shall create a record of the interview that responds to the service center director’s memorandum 
and sets forth new or additional information or issues arising from the interview.   The officer who 
conducts the interview shall render a final adjudication of the Form I-829 and recommend a decision to 
the district director in accordance with his or her findings.   If a conditional resident fails to appear for an 
interview, the alien’s permanent resident status shall be terminated automatically in accordance with the 
procedures outlined at 8 CFR 216.6(b)(3).   

 
(5) Approval of Form I-829 by the District Director.    A district may approve a petition on 

Form I-829 if he or she is satisfied that the petition establishes that the requirements for the removal of 
the conditions have been met under 8 CFR 216.6(c)(1), namely that:  

 
(A)  a commercial enterprise was established by the conditional resident;  
 
(B) the conditional resident invested or was actively in the process of investing the requisite 

capital;  
 
(C) the conditional resident sustained the establishment and investment activities throughout the 

relevant period of his or her residence in the United States, i.e., the conditional resident, in 
good faith, substantially met the capital investment requirement of the statute and 
continuously maintained his or her capital investment over the two years of conditional 
residence; and  

 
(D)  the conditional resident created or can be expected to create within a reasonable period of 

time ten full-time jobs to qualifying employees. 
In addition, pursuant to section 216A(c)(3) of the Act, it must also be determined that the facts and 
information contained in the petition are true.   
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(6) Action by District Director upon Approval.  If, after initial review or after the interview, 
the petition is approved, the district director will remove the conditions on the conditional resident’s 
status as of the second anniversary of his or her admission as a conditional permanent resident.  The 
district director must provide written notice of the decision to the conditional resident if he or she is not 
represented; however, if the conditional resident is represented as evidenced by a signed G-28, the notice 
must be provided to the attorney or representative of record only.  Pursuant to 8 CFR 216.6(d)(1), the 
notice must require the conditional resident to report to the appropriate district office for processing of a 
new permanent resident card, Form I-551.   At that time the conditional resident shall surrender any 
permanent resident card previously issued and shall receive temporary evidence of lawful permanent 
resident status in accordance with paragraph (d)(2) of this section.  The district director shall ensure that 
the file, including all relevant documents, for example, a delegation of authority or a record of the 
interview, is returned to the appropriate service center director.  Normal procedures should be followed 
for entering the decision into MFAS and card production.  
 

(7) Derogatory information.  In accordance with 8 CFR 216.6(c)(2), if the review of the 
petition, or the interview itself, reveals derogatory information concerning the requirements for removal 
of conditions (see paragraph (5)), the district director shall provide the conditional resident the 
opportunity to rebut such information.  A 30-day period from the date of issuance is a reasonable period 
of time within which to allow the petitioner to submit a rebuttal.  This opportunity to rebut provided by 8 
CFR 216.6(c)(2) does not entail a notice of intent to deny.   Rather the district director shall issue a Form 
I-72, Form Letter for Returning Deficient Applications/Petitions, with a short explanation of the 
derogatory information, a request that the conditional resident respond only to that information, and the 
date the response is due.  This will provide the conditional resident with an opportunity to rebut only that 
information on the Form  
I-72.  Derogatory information should be limited to information that the alien has not previously had an 
opportunity to address and the opportunity to rebut should not reopen the entire case.  The opportunity to 
rebut shall also be provided if it is determined that the entrepreneur obtained his or her investment funds 
through other than legal means (such as through the sale of illegal drugs).  
 

If no unresolved derogatory information is present, the petition shall be approved pursuant to the 
procedures outlined in paragraph (f)(6) of this section of the Field Manual.  See also 8 CFR 216.6(c)(2). 
 

If the conditional resident fails to overcome such derogatory information or evidence that the 
investment funds were obtained through other than legal means, the director may deny the petition in 
accordance with paragraph (f)(8) of this section, terminate the conditional resident’s status, and issue a 
Notice To Appear (NTA) (See Appendix 22-2).  

For example, the interview may reveal that a conditional resident has created positions for only 
seven full time employees.   If, in rebuttal, the conditional resident states that he or she intends to create 
three additional positions at an indefinite time in the future, the petition has not  
met the requirements of the regulations and the petition should be denied.   On the other hand, an 
interview may reveal that while a conditional resident has created positions for ten full time employees, 
only nine are actually working.  The conditional resident may present rebuttal information by 
demonstrating that he or she actively recruited the tenth employee, and the tenth employee is expected to 
be hired and begin employment imminently.  The director may, after considering this information as well 
as all of the evidence supporting the petition as a whole, determine that such a petition is approvable.   
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If derogatory information unrelated to any of the requirements for removal of conditions is 

identified during the course of the interview (for example, an arrest or criminal conviction), such 
information shall be forwarded to the investigations unit for appropriate action, and no opportunity to 
rebut shall be provided.  

 
(8) Denial of Form I-829 by the district director.   A district director must deny a petition on 

Form I-829 if the petition does not establish the requirements for removal of conditions listed in 8 CFR 
216.6(c)(1).   If, after initial review or after the interview, the district director denies the petition, he or she 
shall provide written notice to the conditional resident if he or she is not represented.   However, if the 
conditional resident is represented, the district director shall provide written notice of the decision to the 
conditional resident’s attorney or representative of record only.  No appeal shall lie from this decision.  
The conditional resident may seek review of the district director’s decision in removal proceedings.  In 
issuing this denial notice, the district director shall:  

 
(A) advise the conditional resident of the specific reasons for the denial and that:  
 

--the conditional resident’s status, and that of his or her spouse or children, is terminated as of 
the date of the decision and, in the case of a conditional resident that is not represented, that 
an NTA is attached, or, in the case of a represented conditional resident, that an NTA will be 
served separately upon the alien;  
 
--the conditional resident is instructed to surrender to the district office any permanent 
resident card, Form I-551, previously issued by the Service and request temporary evidence 
of conditional residence; and 
--there is no appeal from the decision, although the conditional resident may seek review of 
the decision in removal proceedings;   
 

(B) issue and serve an NTA together with the notice if the conditional resident is not represented 
(if the conditional resident is represented, the notice should be sent only to the attorney or the 
representative of record and the NTA should be sent to the conditional resident) in 
accordance with the routine procedures (See Appendix 22-2) and with proper service of the 
NTA to the Executive Office of Immigration Review; 

 
(C) enter the denial information into MFAS.  

 
(D) ensure that the A-file includes all relevant documents, for example, a delegation of authority 

or a record of the interview, and is forwarded to the appropriate Office of the District 
Counsel.   An office of the district or regional counsel with questions regarding this field 
memorandum should contact the Office of the General Counsel at the number for that office 
at Appendix 22-4.  

 
(9) Grounds for Denial of Form I-829.   A district director may deny Form I-829 on the 

following grounds: 
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(A) Denial due to alien’s failure to meet the statutory and regulatory requirements as a factual 
matter.  The Service lacks authority to grant a Form I-829 petition if the petition does not meet 
the statutory and regulatory requirements.   This is true even if the Service granted the original I-
526 petition in error and the petitioner has complied with the investment plan outlined in the 
Form I-526.   If a director determines, after initial review  
of the Form I-829 petition, or referral for an interview, that the petition on its face does not meet 
the statutory and regulatory requirements, the petition must be denied.  

 
(B) Denial due to features discussed in the June 26, 1998, field memorandum.  Special procedures 
referenced in the June 26, 1998, field memorandum should be followed when a district director 
determines that a Form I-829 should be denied solely because one or more of the seven features 
discussed therein, and precluded under the recently issued precedent decisions, were present in 
the Form I-526. (If the petition is deniable for any other reason, for example because the 
conditional resident did not meet the job creation or preservation requirement or the new 
commercial enterprise has failed or is no longer viable, then the Service will follow normal 
procedures for denying a petition.) In a case deniable solely for one of the seven features 
discussed in the June 26, 1998, field memorandum, the conditional resident will be given an 
opportunity to file a new Form I-526 based upon the same job-creating or job-preserving business 
enterprise and business plan as in the original Form I-526 petition but with changes made to the 
financing of the business plan, while the Service suspends issuance of a decision to deny his or 
her Form I-829.  This would allow conditional residents who exercise this option to remain in the 
United States in conditional resident status while their new petition is pending.  A decision on the 
pending Form I-829 would be issued once adjudication of the Form I-526 is completed.   Should 
the Service grant the new Form I-526 petition, the conditional resident could seek to obtain an 
immigrant visa from a consular officer abroad and return to the United States to begin a new 2-
year period of conditional residence.  Thus, for cases falling under this paragraph, the district 
director shall issue a notice of intent to deny that shall state the reasons for the issuance of the 
notice of intent to deny and shall advise the conditional resident of the  following:   
 

- If he or she files, with the service center having jurisdiction over the location of the new 
commercial enterprise, a new petition on Form I-526, with the fee, within 90 days of the 
date of the notice of intent to deny, and this new petition does not contain the defects in 
the original filing, the Service will suspend issuance of a denial of his or her Form I-829 
until it has adjudicated the new Form I-526.   Concurrently, the conditional resident 
should send a copy of both the new Form  I-526 and proof of filing to the district director 
of the district office that issued the notice of intent to deny.   Exercising this option will 
allow the conditional resident to remain in the United States in conditional resident 
status during the adjudication of the new petition.  Should the new petition be approved, 
however, he or she will be required to depart the United States to file for an immigrant 
visa and obtain authorization for a new 2-year conditional resident period from a 
consular officer abroad, since, pursuant to section 245(f) of the Act, conditional residents 
cannot apply within the United States for adjustment of status.   
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- If he or she does not file a new Form I-526 within 90 days of the date of the notice of 
intent to deny, the Service will proceed to deny the Form I-829 on the merits of the 
petition and issue a Notice to Appear for removal proceedings.   

 
- If he or she does exercise the option to file a new Form I-526, the conditional resident 

must agree to continue to provide the same opportunities for employment for the entire 
new conditional resident period.  In addition, the new petition that is filed must be based 
upon:  

- an investment in the same job-creating or job-preserving United States business as the 
original petition;   
- a business plan that is the same as in the original petition and that was sufficient and 
was otherwise fully complied with in the original petition throughout the two- year 
conditional period; and  
- the same job-creating or job-preserving United States business that actually     created or 
preserved the required number of jobs.   
The only change that may be made in the new petition is in the financing of the business 
plan.   

 
- In the new Form I-526 petition that is filed under these procedures, the conditional 

resident must recognize that the original request to remove the conditions on the 
conditional resident’s status was deniable or subject to denial because the original 
petition did not comply with the law and the regulations.   

 
- If the new Form I-526 petition is denied, the Service will proceed to deny the Form I-829 

on the merits of the petition and issue a Notice to Appear for removal proceedings.   
 

- If the new Form I-526 petition is approved, the conditional resident must, within 60 days 
of the date of the approval notice, submit to the service center director of the service 
center where the new Form I-526 was approved a completed and signed Form I-407, 
Abandonment by Alien of Status as Lawful Permanent Resident, abandoning his or her 
permanent resident status, and his or her expired Form I-551, Permanent Resident Card, 
if still in his or her possession.  Upon receipt of Form I-407, the Service will proceed to 
deny the Form I-829 for failure to prosecute.   Once this denial is issued, the alien will no 
longer be in lawful status and will begin to accrue time unlawfully present in the United 
States for purposes of section 212(a)(9)(B)(i) of the Act.  The alien should promptly 
depart the United States to avoid any adverse consequences under the Act and file for an 
immigrant visa with a consular office abroad.   The Form I-407 must be received by the 
service center by the close of business on the last day of the 60-day period.   If the 
Service does not receive Form I-407 by the close of the 60-day time period, the Service 
will proceed to deny the Form I-829 on the merits of the petition and issue a Notice to 
Appear for removal proceedings.      

 
- When filing for a new immigrant visa with a consular officer abroad, the alien should 

provide to the consular officer a copy of the notice of intent to deny, a copy of the Form 
I-407, evidence of the date of departure from the United States (e.g., boarding pass), and 



Memorandum for Regional Directors, etc.    Page 12 
Subject:  AFM Update:  Immigrant Investor Petitions--Form I-829 Adjudication 
 
 

 

evidence of the approval of the new Form I-526 petition, in addition to any 
documentation required by the consular officer for visa processing.  

 
- Finally, if admission for a new two-year conditional period is authorized by the consular 

officer and the alien is admitted to the United States as a conditional resident, he or she 
will be required to comply with all the requirements of the law, including the 
employment creation requirements, so that the jobs previously created or preserved by 
the new commercial enterprise are sustained throughout the new 2-year conditional 
period.  

 
 

MFAS should be appropriately updated and the case file placed in a holding area, or holding 
cabinet, marked “EB-5 I-829 90 day hold” during the response period.   At the end of the 
90-day period, the district director shall determine whether a response has been received and, if so, 
whether that response provides evidence that a new petition has been filed in accordance with  
 
the notice.   If no response is received, the district director shall proceed to prepare and issue the denial 
and the NTA in accordance with the procedures outlined above.  If a new petition is filed in accordance 
with the notice, the district director shall forward the original file to the service center director with 
jurisdiction over that filing.  The service center director must promptly adjudicate the petition pursuant to 
the guidelines provided in recent precedent decisions and field instructions. 
 
 For those conditional residents whose new Form I-526 petitions are approved, the service center 
director shall mail the approval notice to the conditional resident if unrepresented or, if represented, to the 
attorney or representative of record and record the approval of the new petition in CLAIMS.   The service 
center director shall place the file in a holding cabinet, marked “EB-5 60-day hold” during the 60-day 
period in which the alien must submit Form I-407 (and Form I-551, if any) before departing the United 
States and filing for a new immigrant visa at a consular office abroad.  Immediately after the end of the 
60-day period, the service center director will determine whether the alien submitted Form I-407.  If the 
alien failed to submit the Form      I-407, the service center director shall transfer the alien’s file to the 
district office for issuance of a denial of the Form I-829 on the merits of the petition and a Notice to 
Appear.  If it is determined that the alien submitted the Form I-407, the service center director shall 
transfer the alien’s file with a copy of Form I-407 to the district office that issued the notice of intent to 
deny Form I-829 for issuance of a denial of the Form I-829 for failure to prosecute.  MFAS must be 
updated accordingly.  Form I-407, in the original, shall be forwarded to the Texas Service Center for 
additional processing.   Upon the admission of an alien based upon the new immigrant visa, immigration 
officers shall ensure that a new A number is not created, but that the prior A number is assigned to the 
alien’s new immigrant visa.    
 

(C) Denial due to fraud or other criminal grounds.   When a district director determines that 
a petition may be deniable for fraud or other criminal grounds, the Form I-829 petition shall be referred to 
the district’s investigations branch with specific requests for a benefit fraud investigation.  The district 
director may also coordinate the referral of a Form I-829 petition to FINCEN with a request for 
appropriate research.  The district director shall make no disposition of the petition until he or she obtains 
a report of the results of the referral or investigation.   
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(g) Extension of Status for Conditional Residents with Pending or Denied Forms  

I-829.  Service officers are advised that no extension of status can be given to an alien who has not filed a 
Form I-829, unless the district director accepts a late petition based upon the alien’s showing of good 
cause in accordance with 8 CFR 216.6(a)(5).    
 
 Upon receipt of a properly filed Form I-829, the Service is authorized by 8 CFR 216.6(a)(1) to 
extend automatically a conditional resident’s status, if necessary, until such time as a service center or 
district director has adjudicated the petition.  Therefore, if necessary, a district immigration information 
officer (IIO) in receipt of a request for documentation for travel or employment purposes from a petitioner 
who requires an extension of status based on a filed Form I-829 shall check the status of the petitioner on 
MFAS.  If the Form I-829 has been denied, the IIO should check DACS to determine if an NTA has been 
issued.  If no NTA has been issued, the IIO must ensure that the petitioner is issued an NTA through 
Investigations or Adjudications, depending on the policy of the district office.   

 
If the Form I-829 is still pending or it has been denied but no final order of removal has been 

entered, the IIO must collect the expired Permanent Resident Card and issue either: 
 
(A) a temporary I-551 stamp with a 12-month expiration date in the petitioner’s unexpired, 

foreign passport (if the expiration date of the passport is one year or more), or  
 
(B) if the petitioner is not in possession of an unexpired foreign passport, a Form I-94 (arrival 

portion) containing a temporary I-551 stamp with a 12-month expiration date and a 
photograph of the petitioner.    

 
The IIO must use the same conditional resident status code initially issued to the petitioner and grant the 
status for an additional 12 months.  Documentation of conditional resident status must be issued until a 
final order of removal is issued.   An order of removal is final if a decision is not appealed or, if appealed, 
when the appeal is dismissed by the Board of Immigration Appeals.  
 
 Where the Form I-829 has been denied for failure to appear for an interview, the alien’s 
permanent resident status will be automatically terminated.   Temporary evidence of permanent resident 
status as stated above should only be issued if the conditional resident’s status is restored as described in 
8 CFR 216.6(b)(3).   
 
 (h) Lawful Permanent Residents whose Conditions have been Removed.  Service Officers are 
reminded that, as stated in the field memorandum of June 26, 1998, absent a finding of fraud or other 
improper acts, the Service will not initiate recission proceedings in the cases of aliens who have obtained 
lawful permanent resident status (without conditions) based on petitions that may have not complied with 
the statute and regulations, as discussed in the General Counsel’s memorandum of December 19, 1997.  
 
2.   The AFM Table of Contents is revised and a new Appendix 22-1 is added to read as follows: 

      Appendix 22-1 
FREQUENTLY ASKED QUESTIONS ABOUT FORM I-829 
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1. What is the Form I-829?  Form I-829, Petition by Entrepreneur to Remove the Conditions, 
is a petition that must be filed by an alien entrepreneur, or immigrant investor, in conditional 
permanent resident status under section 203(b)(5) of the Immigration and Nationality Act.  

 
2. What is the Form I-829 used for? Section 203(b)(5) provides an alien entrepreneur/investor with a 

2-year period of conditional residence to invest the required capital in a new commercial enterprise 
that the alien has established.   In addition, in the 2-year period the alien entrepreneur/investor must 
create full-time employment for the required number of United States workers.   (United States 
workers may be citizens, aliens lawfully admitted for permanent residence or other immigrants 
lawfully authorized to be employed in the United States, other than the petitioner and immediate 
family members).  Form I-829 is used by an alien entrepreneur/investor at the end of the 2-year 
conditional period to request removal of the conditions on his or her lawful permanent resident status.  

 
3.   When is Form I-829 filed? It must be filed within the 90-day period preceding the second 

anniversary of the conditional resident’s admission to the United States or adjustment of status as a 
conditional resident.   

 
4.   Where is Form I-829 filed?Form I-829 must be filed with the INS service center having jurisdiction 

over the location of the alien entrepreneur/investor’s commercial enterprise in the United States.  On 
December 4, 1998, the Service published a Federal Register Notice announcing that all petitions 
related to alien entrepreneur/ immigrant investor classification were to be filed at the newly defined 
jurisdictional areas of either the Texas Service Center or the California Service Center (63 FR 67135).  

 
Petitions on Form I-829 are filed (1) with the Texas Service Center if the new commercial enterprise 
is located, or will principally be doing business, in the geographic area previously under the 
jurisdiction of the Vermont and Texas Service Centers or (2) with the California Service Center if the 
new commercial enterprise is located, or will principally be doing business, in the geographic area 
previously under the jurisdiction of the California and Nebraska Service Centers.     

 
The Nebraska and Vermont Service Centers no longer have jurisdiction over Form  
I-829.  The Nebraska and Vermont Service Centers were authorized to forward EB-5  
petitions to the Texas and California Service Centers if necessary due to incorrect filing for a 60-day 
period following December 4, 1998.   (That time period has expired.) 

 
5.  What are the mailing addresses for these new filing locations? The current mailing addresses 

for these petitions and applications are as follows: for the California Service Center, 24000 Avila 
Road, 2nd floor (P.O. Box 10526), Laguna Niguel, California 92607-0526; for the Texas Service 
Center, P.O. Box 852135, Mesquite, Texas, 75185-2135. 

 
6.   What is the fee for Form I-829?  To be considered properly filed, Form I-829 must be 

accompanied by the fee required under 8 CFR 103.7(b)(1), which is $345.   
 
7.   What other documents are filed with Form I-829?Under 8 CFR 216.6(a)(4), the petition for 

removal of conditions must be accompanied by evidence that: 
• a commercial enterprise was established by the alien entrepreneur/investor;  
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• the alien entrepreneur/investor invested or was actively in the process of investing the requisite 
capital;  

• the alien entrepreneur/investor sustained the actions at (1) and (2) throughout the period of his or her 
residence in the United States, and;  

• the alien entrepreneur/investor created or can be expected to create within a reasonable time ten full-
time jobs for qualifying employees.   

 
8.  Are the entrepreneur/investor’s spouse and child required to file separate applications? 

Under 8 CFR 216.6(a), they should be included in the conditional resident’s petition on Form I-829, 
at Part 3.  Children who have reached the age of twenty-one, children who have married during the 
period of conditional permanent residence, and the former spouse of an entrepreneur, who was 
divorced from the entrepreneur during the period of conditional  
residence, may be included in the conditional resident’s petition or may file a separate petition on 
Form I-829.   

 
9. Will entrepreneurs/investors remain in status after they file Form I-829? 

Under 8 CFR 216.6(a), upon receipt of a properly filed Form I-829, the alien’s conditional 
permanent resident status shall be extended automatically, if necessary, until such time as the 
director has adjudicated the petition. The Form I-829 receipt notice will state that the conditional 
resident’s Form I-551, Permanent Resident Card, is extended for one year.  If the petition is not 
adjudicated within this time period, the conditional resident, if necessary, should contact the district 
office nearest to where he or she is living thirty (30) days before the Form I-551 expiration date is 
reached for further documentation regarding status and employment.   

 
10. Can entrepreneurs/investors travel after filing Form I-829?  

Under 8 CFR 216.6(a)(3), an alien entrepreneur who has filed Form I-829 is authorized to travel 
outside the United States and return if in possession of appropriate documentation. The regulation at 
8 CFR 211.1(a)(5) authorizes admission if an alien presents an expired Form I-551, Permanent 
Resident Card, accompanied by a filing receipt issued within the previous 6 months for a Form I-
829, if seeking admission or readmission after a temporary absence of less than 1 year. (Some filing 
receipts may authorize travel for up to 1 year.) Waivers from visa requirements may be obtained 
under 8 CFR 211.1(b).  District offices are authorized to issue (a) a temporary I-551 stamp with a 12-
month expiration date in the petitioner’s unexpired, foreign passport (if the expiration date of the 
passport is one year or more), or (b) if the petitioner is not in possession of an unexpired foreign 
passport, a Form I-94 (arrival portion) containing a temporary I-551 stamp with a 12-month 
expiration date and a photograph of the petitioner. An alien entrepreneur may wish to contact his or 
her local INS district office to discuss the travel planned and determine the routine procedures of that 
office for obtaining such necessary travel documentation. If necessary, thirty (30) days before the 
expiration of the Form I-829, the conditional resident should contact the district office nearest to 
where he or she is living for such documentation for purposes of travel outside of the United States.   

 
3.  The AFM Table of Contents is revised and a new Appendix 22-2 is added to read as follows: 

       Appendix 22-2 
MODEL NOTICES TO APPEAR  (NTAs) – Note: The allegations must be appropriately modified 

in the case of NTAs issued for derivatives (i.e., spouse and children).      
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FOR IMMIGRANT ENTREPRENEUR TERMINATED DUE TO FAILURE TO FILE FORM I-

829 (for District Office use) 
 
A.  Termination of Conditional Permanent Residence (Entry on Immigrant Visa)    

ALLEGATIONS: 
 
 1.  You are not a citizen or national of the United States; 
 2.  You are a native of ___________________and a citizen of _____________; 

3.  On ____________, you were lawfully admitted to the United States for permanent residence on a 
conditional basis based on your engagement/investment in a new commercial enterprise known as 
_________________________________________________; 
4.  Your status was terminated on ______________ because you failed to properly file the Request 
for Removal of Conditions (Form I-829). 
 

CHARGE: 
Section 237(a)(1)(D)(i) of the Immigration and Nationality Act (Act), as amended, in that after 
admission or adjustment as an alien lawfully admitted for permanent residence on a conditional basis 
under section 216A of the Act your status was terminated under such respective section. 

 
B.  Termination of Conditional Permanent Residence  (Adjustment) 
ALLEGATIONS: 
 

1. You are not a citizen or national of the United States; 
2. You are a native of _______________ and a citizen of ______________; 
3. You were admitted to the United States at_______________________ as a nonimmigrant; 
4. On _________________your status was adjusted to that of a permanent resident on a 

conditional basis based upon your engagement/investment in a new commercial enterprise 
known as _________________________________________________. 

5. Your status was terminated on ______________ because you failed to file a Request to 
Remove Conditions (Form I-829). 

 
CHARGE: 
 

Section 237(a)(1)(D)(i) of the Immigration and nationality Act (Act), as amended, in that after admission 
or adjustment as an alien lawfully admitted for permanent residence on a conditional basis under Section 
216A of the Act your status was terminated under such respective section. 
 
FOR IMMIGRANT INVESTOR/ALIEN ENTREPRENEUR TERMINATED DUE TO 

SUBSTANTIVE DENIAL OF FORM I-829 (for DISTRICT OFFICE use) 
 
C.  Termination of Conditional Permanent Residence (Entry on Immigrant Visa)    

ALLEGATIONS: 
 

1.  You are not a citizen or national of the United States; 
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2.  You are a native of ___________________and a citizen of _____________; 
3.  On ____________, you were lawfully admitted to the United States for permanent residence 
on a conditional basis based on your engagement/investment in a new commercial enterprise 
known as ________________________________________; 
4.  Your Request for Removal of Conditional Residence was denied by the District Director on 
______________ because you failed to meet the requirements necessary to remove the conditions 
on your status.   

 
CHARGE: 
Section 237(a)(1)(D)(i) of the Immigration and Nationality Act (Act), as amended, in that after 
admission or adjustment as an alien lawfully admitted for permanent residence on a conditional basis 
under section 216A of the Act your status was terminated under such respective section. 
 

D. Termination of Conditional Permanent Residence (Adjustment)    
 
 

ALLEGATIONS: 
 

1.  You are not a citizen or national of the United States; 
2.  You are a native of ___________________and a citizen of _____________; 

       3.  You (entered without inspection, were paroled, or were admitted to the United States at   
 _____________________________as a nonimmigrant) (specify);  

4.  On _______________your status was adjusted to that of a permanent resident on a conditional 
basis based on your engagement/investment in a new commercial enterprise known as 
________________; 
5.  Your Request for Removal of Conditional Residence was denied by the District Director on 
______________ because you failed to meet the requirements necessary to remove the conditions 
on your status.   

 
CHARGE: 
Section 237(a)(1)(D)(i) of the Immigration and Nationality Act (Act), as amended, in that after 
admission or adjustment as an alien lawfully admitted for permanent residence on a conditional basis 
under section 216A of the Act your status was terminated under such respective section. 

 
4.  The AFM Table of Contents is revised and a new Appendix 22-3 is added to read as follows: 

 
       Appendix 22-3 
 

MODEL NOTICE OF AUTOMATIC TERMINATION OF CONDITIONAL RESIDENCE OF 
IMMIGRANT INVESTOR/ALIEN ENTREPRENEUR BASED UPON FAILURE TO 
PROPERLY FILE FORM I-829 PETITION.   
 
Notice of Conditional Resident Status Termination 
 

A review of the records of the Immigration and Naturalization Service (Service) reveals that you 
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were admitted to the United States as a conditional permanent resident on [insert date of admission or 
adjustment].   
 

In accordance with the provisions of section 216A(c)(2) of the Immigration and Nationality Act (the 
Act), you were required to file a petition (Form I-829) requesting removal of the conditional basis of 
residence between   [insert date 21 months after date of admission or adjustment] and [insert date 24 
months after date of admission or adjustment].  As of this date, the Service has no record that you have 
filed such a petition.  
 

Therefore, in accordance with the provisions of Section 216A(c)(2)(A) of the Act, the permanent 
residence status previously accorded you is hereby terminated as of [insert date 24 months after date of 
admission or adjustment]. 
 

All privileges that you have derived from the status, including the privileges to reside and work in 
the United States, are terminated concurrently.   

A Notice to Appear is attached, or will be forwarded under separate cover to you. Your file is being 
forwarded to the Office of District Counsel of the INS District Office having jurisdiction over the location 
of your last known address.  All inquiries should be made to the District Counsel Office.   

In accordance with section 216A(c)(2)(B) of the Act, you may request review of this determination 
in removal proceedings.   In those proceedings, you shall have the burden of proving your compliance 
with the requirement to file the petition (Form I-829) within the designated period. 
 
Sincerely, 
 
Director    
 
5.  The AFM Table of Contents is revised and a new Appendix 22-4 is added to read as follows: 

 
       Appendix 22-4 

    
POINTS OF CONTACT FOR EB-5 CASES 
 
Questions about ADJUDICATIONS issues may be directed to Katharine A. Lorr at HQADN, (202) 353-
8177.   
 
Questions about INVESTIGATIONS issues may be directed to Maryann Maillet at HQINV (202) 514-
0747.   
 
Questions about legal issues from regional or district counsel offices may be directed to Susan Mathias at 
HQCOU,  (202) 514-2895.   
 
Questions from service center directors or district directors regarding the procedures outlined in these 
instructions may be directed to the regional EB-5 POC at the following numbers: Western Regional 
Office – 949-360-3314; Central Regional Office – 214-767-7430; Eastern Regional Office – 802-660-
5036.   
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