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REPLY COMMENTS OF PROGRAM SUPPLIERS

The Motion Picture Association of America, Inc. (“MPAA”), on behalf of its
member companies and other producers and/or distributors of movies, series and specials
br_oadcast by television stations (“Program Suppliers™), hereby submits the following
reply comments (“Reply Comments”) in response to the Notice of Inquiry (“NOI”) issued
By the Copyright Office (“Office”) and published in the Federal Register on August 10,
2006. See Cable Compulsory License Reporting Practices, 71 Fed. Reg. 45749 (August
10,2006). The Office issued the NOI to address the issues raised in Program Suppliers’
Petition for Rulemaking filed on June 7, 2005 (“Petition”). In response to the NOI,
Program Suppliers filed their Comments of Program Suppliers on September 25, 2006
(“PS Comments”).

These Reply Comments address the comments of the National Cable &

Telecommunications Association (“NCTA”) and American Cable Association (“ACA”).
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The Devotional Claimants,1 thé Music Claimants (Broadcast Music, Inc., the American
Society of Composers, Authors and Publishers, and SESAC, Inc.) and the Canadian
Claimants join in Program Suppliers’ Reply Comments. The Joint Sports Claimants
(“JSC”) also support Program Suppliers’ Reply Comments, but will be filing separate
reply comments.
L. Introduction

After more than twenty years without any significant change to the statement of
account (“SOA?”) forms, it is both appropriate and necessary for the Office to update the
forms and regula:[ions to keep step with the significant changes in the cable industry. As
JSC pbint out, when the Office promulgated its original regulations and developed the
existing SOA forms in the 1970s, it acknowledged that they were subject to
reconsideration as circumstances changed and practical experience was obtained. JSC
Comments at 2 (citing Compulsory License for Cable Systems, 43 Fed. Reg. 958 (Jan. 5,
1978)). Program Suppliers, both in the Petition and their Comments, explain that the

numerous changes experienced by the cable industry since that time that require

! The Devotional Claimants joining in Program Suppliers’ Reply Comments are Liberty Broadcasting Network, Inc.,
Coral Ridge Ministries Media, Inc., Oral Roberts Evangelistic Association, Crystal Cathedral Ministries, Inc., The
Christian Broadcasting Network, Inc., In Touch Ministries, Inc., Family Worship Center Church, Inc., Amazing
Facts, Inc., American Religious Town Hall, Inc., Billy Graham Evangelistic Association, Catholic Communications
Corporation, Cottonwood Christian Center, Crenshaw Christian Center, Evangelistic Lutheran Church in America,
Faith For Today, Inc., It Is Written, Joyce Meyer Ministries, Inc., Rhema Bible Church, Ron Phillips Ministries,
Speak The Word Church International, The Potter’s House of Dallas, Inc., and Zola Levitt Ministries.

2 Program Suppliers support JSC’s comments regarding the need for verification that cable operators offer to
subscribers the rate that they use to compute their SOA royalty payments. Comments of Joint Sports Claimants
(“JSC Comments”) at 2-3.
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reevaluation and reformation of the antiquated SOA forms to reflect today’s industry
practices.

NCTA and ACA, the two cable organizations that filed comments in this
proceeding, do not dispute that the cable industry has changed significantly since the
Office first promulgated the cable royalty regulations and adopted the existing SOAs.
Yet, NCTA and ACA, other than supporting one minor change — to require county
information on the SOAs — adamantly oppose any modernization of the SOAs. NCTA
Comments at 9; ACA Comments at 4.

NCTA’s and ACA’s desire to keep the SOASs static ignores the Office’s
demonstrated, substantial interest in aligning its compulsory license operations with
current industry practices. See, e.g., Retransmission of Digital Broédcast Signals
Pursuant to the Cable Statutory License, 71 Fed. Reg. 54948 (Sept. 20, 2006) (requesting
comments on proper royalty treatment of digital broadcast signals); see also Electronic
Payment of Royalties, 71 Fed. Reg. 45749 (Aug. 10, 2006) (updating method for royalty
payments). Moreover, they ignore the Office’s plans to overhaul many of its processes,
including the filing of SOA forms. See Copyright Office Strategic Plan 2004-2008,
Introduction and p. 26 (noting plans to eliminate paper-based operations, to be replaced
by new electronic SOAs in 2007-2008).

The switch to electronic billing and payment practices in the cable industry
negates NCTA’s and ACA’s efforts to overstate the burden that would purportedly inure

to cable operators should Program Suppliers’ proposals be adopted. See NCTA
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Comments at 6 (contending that supplying rate and subscriber information for multiple
| dwelling units (“MDUs”) would be “enormously difficult”); ACA C.omments 2 (stating
that Program Suppliers’ proposed changes “would add thousands and thousands of hours
‘each year to compliance burdens”). To the contrary, most of the requested changes
would require no more than transfer of information already collected and maintained

electrohically to another electronic file.

Further, NCTA’s and ACA’s contentions fail to acknowledge that much of the
' broposed additional SOA information is either (1) currently required by the Office’s
regulations or by FCC regulations, or (2) already maintained electronically by cable
operators in their regular course of business. See Comments of Program Suppliers (“PS
Comments”) at 12-14. When the SOAs were created, cable operators had far less
sophisticated (if any) computer operations than they do now. Information about
subscribers and rates, the meat of the additional information being requested, can be
readily updated and compiled from existing electronic files. The Office should not allow
NCTA’s and ACA’s unsupported exaggerations regarding reporting burdens to dissuade
it from updating the more than twenty-‘year-old SOAs. Indeed, it is far more likely that
th'e burden on all parties, including cable operators, of finding and correcting errors
would be alleviated if information provided on the SOAs are easier to understand as
Program Suppliers have proposed.
NCTA and ACA fail to acknowledge that, unlike other compulsory licenses, the

cable compulsory license does not afford either the Office or copyright owners with a
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right to audit. Petition at 2. Absent that right, it is extremely difficult to ascertain

compliance based upon a mere review of the SOAs as they currently exist, particularly

given that cable operators often stonewall attempts to obtain relevant information that

jwould supplement SOA information. See text infra, at 16-17.

Program Suppliers’ proposals do not contemplate substantive regulatory changes,
but, rather, are little more than requests for clarification of the Office’s existing rules. As
explained below, Program Suppliers’ proposed modifications and clarifications are
consistent with the language of Section 111, the Office’s regulations, and prior Office
Orders, and do not impose any legal oBligation outside of the current law. Therefore,
Program Suppliers’ proposed changes are warranted, and should be adopted by the
- Office.

II.  Program Suppliers’ Proposed Changes to the SOAs are Consistent with the
Office’s Rules and Orders, and Necessary in Light of Cable Industry
Changes.

The Petition proposed many changes to the SOAs that are designed to adapt
current filing practices to the substantial changes that have taken place in the cable
industry since the current SOAs were developed in the 1970s. Program Suppliers’
proposed changes allow the SOAS to better match current industry conditions while

closely tracking the Office’s existing regulations.

A. The Office Has Acknowledged that Reported Gross Receipts and
Subscriber and Rate Information Should be Comparable.

The Office has been clear that the subscriber and rate information in Space E of

the SOAs was intended to provide a means to roughly approximate the gross receipts ~
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reported in Space K. See PS Comments at 6; Petition at 4. NCTA agrees as to this intent, |
and neither disputes the variances between the data reported in these two sections nor the
significance of the variances. NCTA Comments at 5. Instead, NCTA conjures up,
without any record support, reasons why variances might occur. Even accepting such
conjectures as possible reasons, NCTA presents no evidence that those reasons would
remotely explain the size of the variances. ACA claims three reasons for denying
Program Suppliers’ request: no legal basis, no showing that smaller systems have similar
variances in the data reported in Space E and Space K, and that a process is already in
place to obtain necessary information. ACA Comments at 5-6. As with NCTA’s
unsupported assertions, ACA’s contentions are equally invalid.

1. The Wide Variation that Exists Between Space E and Space K
Data Warrants a Change in the SOA Forms.

Initially, ACA’s contention that “there is no basis in law” for Program Suppliers’
proposed changes to Space E and Space K, ACA Comments at 5, should be dispatched. |
All SOAs are required to be verified to the effect that all statements of facts reported in
the particular statement are true, correct, and complete and made in good faith. In
signing that verification, cable operators are subject to criminal sanctions, as well as
copyright infringement liability, for any false, incorrect, incomplete statements or for
statements not made in good faith. See 37 C.F.R. § 201.17(e)(14); Forms SA1-2 and
SA3, Space O, and General Instructions at p.i; see also 18 U.S.C. § 1001. Program

| Suppliers have highlighted a problem that implicates the validity of that verification

because on the face of the SOAs, and using only information supplied by cable operators,
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a wide variance exists between Space E and Space K information. As the Office has a
duty to assure that the information reported (and the basis on which royalties are paid) is
true, correct, complete, and made in good faith, it has the authority to promulgate
regulations and adjust the SOAs in a manner that will better serve that goal than the
current system. See 17 U.S.C. § 111(d)(1)(a); NCTA Comments at 3.

Contrary to ACA’s assertions, ACA Comments at 6, Program Suppliers have
already presented considerable evidence on the record to support their request.
Nonetheless, in response to ACA’s assertions, Program Suppliers undertook an expanded
analysis of the variance between Space E and Space K gross receipts information to
include analyses of the top seventy-five systems separately for Form SA1, Form SA2,
and Form SA3 systems for the accounting periods 2001-1 through 2004-2.% The results
of these analyses confirm that the variances are large across all types of systems and
strongly suggest a pattern of underreporting in Space K with the result that royalty
payments are markedly lower than would be required by use of reported Space E
information. It is worth noting that neither NCTA nor ACA provide even a sliver of
evidence to support their unsubstantiated claims that no problem exists, despite the fact

that the data which Program Suppliers used is readily available.

> For the expanded analysis, see Exhibit A, attached hereto. Form SAl systems were selected based on
subscribership and Form SA2 and SA3 systems were selected on the basis of royalties paid. The selected Form SA1
systems represented 1.62% of the total Form SA1 systems and 70.85% of the total Form SA1 subscribers for the
eight accounting periods. The selected Form SA2 systems represented 4.21% of the total Form SA2 systems for the
period studied, but they accounted for 11.33% of the total Form SA2 royalties for that period. Finally, the selected
Form SA3 systems represented 4.34% of the total Form SA3 systems, but they accounted for 31.84% of the total
Form SA3 royalties for that period. See Exhibit B, attached hereto.
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As an initial matter, for the accounting periods that Program Suppliers eﬁiamined,
the average number of systems per accounting period with Space E versus Space K
variance (positive or negative) of greater than 10% was as follows: Form SA1 systems-
38 (51%); Form SA2 systems-31 (41%); and Form SA3 systems-44 (59%). See Exhibit
A. As more fully discussed below, in most cases, the variances were negative, meaning
reported (Space K) gross receipts were less than calculated (Space E) gross receipts.

Form SAI1. The variance between reported gross receipts (Space K) and calculated
gross receipts (Space E) for the top seventy-five Form SA1 systems, on an aggregated
basis, ranged from a low of 49% in 2003-2 to a high of 109% in 2004-2 with an overall
average of 71% for the eight accounting periods, as shown on the attached exhibit. See
Exhibit C, attached hereto. In other words, if the Space E information were correct, gross
receipts would have been at least one half more than what was actually reported in all
eight accounting periods, and in one period, more than double what was reported.

As the effect of gross receipts on Form SA1 systems is muted by the flat fee paid
($37 during the periods studied) by Form SA1 systems, Program Suppliers also examined
how often the calculated gross receipts were above $98,600, the cut-off for Form SA1
systems at that time. Out of 600 (seventy-five Form SA1 systems multiplied by eight
accounting periods) individual filings analyzed, 239 filings, or 40% of the total, showed
calculated (Space E) gross receipts above $98,600, which, if used in place of the reported

(Space K) gross receipts, would have required that the systems file either as Form SA2 or



Form SA3 systems with higher royalty fee payments. Such lost royalties adversely affect
both Program Suppliers and other copyright owners.

Form SA2. The same pattern of aggregate reported (Space K) gross receipts being
lower than aggregate calculated (Space E) gross receipts holds true for the top seventy-
five Form SA2 systems over the eight accounting periods. The percentage differences
ranged from a low of 4% to a high of 33%, with an overall average of 19% for the eight
accounting periods.

In those accounting periods, the minimum gross receipts for Form SA3 systems
was $379,600. The calculated (Space E) gross receipts exceeded $379,600 in 270 of the
600 individual Form SA?2 filings studied, which amounts to 45% of the Form SA2 filings
studied. The other side of this coin is how many of the Form SA2 filers studied were
close to meeting the Form SA3 gross receipts minimum: Program Suppliers’ analysis
showed that 212, or 35%, of the 600 Form SA2 filers studied showed reported (Space K)
gross receipts between $370,000 and $379,600. This suggests that for many Form SA2
systems even a relatively small difference between reported and calculated gross receipts
will be enough to avoid Form SA3 royalty liability.

Form SA43. The expanded Form SA3 analysis is consistent with Program
Suppliers’ earlier more limited study, as well with the Form SA1 and Form SA2 analyses
discussed above. The percentage difference between éggregated reported and calculated
gross receipts ranged from a low of 17% in 2001-1 to a high of 49% in 2003-1, with an

overall average across the eight accounting periods of 31%. The size of the percentage
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differentials (along with the dollar differentials, ranging from $249 million to $764
million) between calculated and reported gross receipts in any accounting period belies
NCTA'’s unsupported conjectures that somehow these differences can be explained by
intra-period shifts in tier rates or subscriber counts. See NCTA Comments at 4-6.

To provide some idea of the potential impact on the royalty pool that these
differences could have, Program Suppliers determined the ratio of royalties paid by the
seventy-five Form SA3 systems to their reported (Space K) gross receipts for each
accounting period studied. The overall average for the eight accounting periods studied
was 1.29%, with a range of 1.23% to 1.31% for individual accounting periods. Program
Suppliers then multiplied the resulting percentage for each accounting period by the
calculated (Space E) gross receipts for the same period as a surrogate royalty fee payment
| total for the seventy-five Form SA3 systems. In total, using the calculated gross receipts
yields a number of about $50 million in estimated royalty fee payments over and above
what was paid by the studied systems.

These analyses provide substantial evidence that calculated (Space E) gross
receipts do not roughly approximate the reported (Space K) gross receipts, as the Office
intended. Rather, reported gross receipts are substantially lower than calculated gross
receipts across all types of cable systems and over several accounting periods. This
pattern is not only well-ingrained, but also appears to be the result, particularly among
Form SA1 and SA2 systems, of an effort to take advantage of lower, subsidized royalty

fees. Neither NCTA nor ACA has offered any evidence to explain why such wide
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variance between reported and calculated gross receipts exists. The clear effect of
vunderreported gross receipts is lower royalty payments, which harms copyright owners,
including Program Suppliers.

Program Suppliers’ proposal does not require that cable systems change what they
currently file as reported and calculated gross receipts but rather, asks that unless the two
are roughly approximate (Program Suppliers have suggested that a variance of 10% could
meet this standard), cable operators must provide some credible explanation for the
variance. Contrary to ACA’s assertion that the present system provides an adequate
means for obtaining the needed information to reconcile two very different gross receipts
pictures that appear on the face of many SOAs, ACA Comments at 6, the Office and
copyright owners face substantial obstacles from cable operators who are unwilling to
provide such information. See, e.g., PS Comments at 18-19 (citing examples where the
Licensing Division sent multiple requests for information from cable systems without
success). As explained, the current system creates perverse incentives for cable operators
to underreport, knowing that no audit powers exist, and the only means to obtain needed
information is expensive and time-consuming copyright infringement litigation. As the
legislative history of Section 111 makes clear, Congress did not intend the process for
obtaining information to be so difficult. See PS Comments at 3. Accordingly, the Office

should adopt Program Suppliers’ proposed changes.
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2. Program Suppliers’ Requests for Clarification Regarding the
Reporting of MDUs on the SOAs are Warranted.

Contrary to both NCTA and ACA’s assertions, Program Suppliers have not
requested that the Office impose a new requirement regarding MDU reporting. Rather,
Program Suppliers seek to have cable operators comply with existing requirements to
report specific subscriber and rate information for the MDUs that they serve in Space E.
See Forms SA3 and SA1-2, Space E (providing blanks for subscriber information for
“Motel, Hotel” and “Commercial” and relevant rate information); 37 C.F.R. §
201.17(e)(6)(iii}(B) (noting that cable operators must report “the charge or charges made
per subscriber in each subscriber category” and noting that “[e]ach entity (for example,
the owner of a private home, the resident of an apartment, the owner of a motel, or the
owner of an apartrhent house) which is charged by the cable system for the basic service
of providing secondary transmissions shall be considered one subscriber”). Program
Suppliers simply seek tb clarify that the subscriber and rate information included in
Space E reflect whatever rate arrangement(s) cable operators hold with MDUs, and that
cable operators be instructed not to leave areas blank, but rather to indicate with a zero or
the designation “N/A” if a particular question does not apply to their system(s). See
Petition at 6-8. This clarification is consistent with the Office’s existing regulatory
requirements, and therefore will not impose any new substantive reporting obligation on
cable operators.

NCTA’s and ACA’s assertion that this clarification will impose a significant

burden on cable operators, NCTA Comments at 6 (claiming compliance “would be
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enormously difficult”); ACA Comments at 9 (claiming compliance would entail
“hundreds, if not thousands of additional hours expended in filling out SOAs”), rests on
invalid and unsubstantiated suppositions.»4 The relevant reporting requirement already
exists. NCTA’s and ACA’s comments strongly suggest that cable operators currently are
“complying haphazardly, if at all, in reporting MDUs. Possibly inaccurate MDU reporting
may partially explain the enormous disparity between Space E and Space K data.
Program Suppliers ask that the Office acknowledge that its regulations already require
cable operators to provide specific rate and subscriber information regarding the MDUs
that they serve, and adopt the proposed changes to the SOAs, which restate and clarify
cable operators’ existing reporting obligations. See 37 C.F.R. § 201.17(e)(6)(iii)(B).
Both NCTA and ACA attempt to make compliance more corﬂplicated than
necessary. NCTA claims an operator may have “dozens of different deals with MDU
owners.” NCTA Comments at 6. Nof to be outdone, ACA claims compliance could
involve for a single medium-sized system reporting on “hundreds of MDU accounts.”
ACA Comments at 9. NCTA also raises the specter that listing each contract could
“divulge competitively sensitive information.” NCTA Comments at 6. Aside from the
fact that the information will be reported long after a specific MDU deal has been struck,
thus eroding the alleged competitive sensitivity, cable operators could compile and report

the data in ways that would protect against such concerns. Moreover, it is also likely that

* For example, assume that complying with these regulations added 1,000 hours for all systems filling out SOAs,
that would translate to 60,000 total minutes spread among 5,000 filing systems, or approximately twelve minutes per
system, which is hardly burdensome. While Program Suppliers do not accept ACA’s premise that hundreds of -
thousands of additional hours will be needed, the premise, even if accepted, would not show undue burden.,
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cable operators already compile this information for other business purposes. For
example, all MDU subscribers who receive service at one rate could be listed separately
from another group that receives service at a different charge.

B. Program Suppliers’ and JSC’s Requests for Additional Information
Regarding Tiers of Service Are Appropriate and Should be Adopted.

Cable operators have begun offering their subscribers multipie tiers of
programming, many of which include broadcast signals. These new offerings require the
Office to update how such information is reported on the SOAs. See PS Comments at 8-
12; JSC Comments at 2. It is crucial to accurate royalty fee calculation that the proper
rates for all tiers of service containing broadcast signals, and from the purchase or rental
of any additional equipment required as a prerequisite to receiving these tiers of service,
be included in the gross receipts calculation. See PS Comments at 8. Neither NCTA nor
ACA contest this point. See NCTA Comments at 7; ACA Comments at 8. Fees collected
by cable operators for equipment required to access tiers containing broadcast signals fall
into the same category, and must also be included in cable operators’ gross receipts. PS
Comments at 8-9. Program Suppliers’ proposed Space E-2 would address these issues by
requiring information about tier offerings.

NCTA and ACA do not argue that Program Suppliers’ proposed Space E-2 is
inconsistent with the Office’s regulations. NCTA contends that providing detailed rate
information for different tiers of service is unduly burdensome and could potentially
require cable operators to disclose information regarding tiers that, they assert, “do not

factor into the determination of gross receipts.” NCTA Comments at 7. That assertion
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ignores, however, the fact that cable operators’ reported gross receipts must include not
only all tiers containing broadcast signals, but also all tiers which must be purchased to
obtain access to broadcast signals. Thus, revenues from tiers lacking broadcast signals
may be included in gross receipts under certain circumstances. Program Suppliers and
other copyright owners need information on all tiers of service offered to make that
determination. See PS Comments at 8-9 (citing Compulsory License for Cable Systems:
Reporting of Gross Receipts, 53 Fed. Reg. 2493, 2495 (Jan. 28, 1988) and 37 C.F.R. §
201.17(b)(1)). Without such information, it is impossible to verify that all required
revenue is being properly included in the gross receipts calculation.
ACA asserts incorrectly that proposed Space E-2 is unneeded because the Cable

Act “obligates céble operators to provide broadcast signals on the basic tier and to
provide that tier to all subscribers.” ACA Comments at 7; see also 47 U.S.C. §

| 543(b)(7)-(8). As the FCC has recognized, the Cable Act provision in question does not
require cable operators to include superstations on their basic tier. See Cable Television |
Act, 58 Fed. Reg. 29736, 29741 (May 21, 1993) (noting that the Cable Act requires cable
operators to include on their basic tier “all domestic television broadcast signéls other
than superstations™). Programs transmitted on superstations, such as WGN, are
compensable under Section 111, and can be carried by cable operators on any tier of
service, without limitation. Therefore, contrary to ACA’s assertions, Program Suppliers’
concerns regarding buy-through or tie-in arrangements to obtain tiers with broadcast

signals are not adequately addressed by the Cable Act provisions, and must be accounted
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for on the SOAs. Program Suppliers’ proposed Space E-2 provides a vehicle to
accomplish this task effectively.

C.  Program Suppliers’ Proposal Regarding the Location of Cable
Headends and the Communities Served is Warranted.

Program Suppliers have requested that cable operators identify the location of
each headend serving their systems, and the specific communities associated with a given
headend. Petition at 10-11. Such information would be used to verify whether all cable
facilities served by the same headend are filing a single SOA as required by Section
lll(f), the Offices’ regulations and Orders, and the SOAs. See 17 U.S.C. § 111(f); 37
C.F.R. § 201.17(b)(2); Compulsory License for Cable Systems, 43 Fed. Reg. 958, 958
(Jan. 5, 1978); General Instructions, Forms SA3 and SA1-2, p.ii. Without such
information, it is difficult to identify whether cable operators are complying with these
requirements.

ACA’s view that cable operators are willing to supply such information upon
request flies in the face of the reality that cable operators are generally unwilling to
provide headend, or any other, information, unless compelled to do so by the Office’s
forms and regulations or under threat of, or in response to, litigation.” Some cable
operators have demonstrated their unwillingness to supply information by various means,
including (1) refusing to provide information unless directly required to do so by statute

or regulation; (2) calling the Office’s Licensing Division to inquire as to whether they are

> Counsel for ACA himself has refused to provide copyright owners with courtesy copies of amended SOAs that he
filed with the Office (on behalf of his cable operator client) to correct filing deficiencies identified by Program
Suppliers.
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required to respond to inquiries from copyright owners, implying that such inquiries are
iilegitimate; and (3) refusing to respond to any inquiry regarding SOA reporting,
regardless of the question asked, that does not come directly from the Copyright Office.
These examples undermine ACA’s view of cable operators’ willingness to provide
additional information when requested. Indeed, absent reporting requirements imposed
by the Office through the SOAs, cable operators are without incentive to provide
additional information in response to copyright owner inquiries. PS Comments at 2.

The only current option to obtain information regarding whether a cable operator’s
SOA filings are in compliance with Section 111 is to initiate litigation. That result was
not intended by Congress in establishing the Section 111 license. See PS Comment at 3.
| Program Suppliers’ proposed changes to the SOA forms will provide needed information
for meaningful compliance review and, as a result, minimize the number of enforcement-
related disputes with cable operators.

III. Program Suppliers’ Proposals Regarding Late Payments and Interest Should
be Adopted.

Program Sﬁppliers have requested that the Office clarify its regulations to indicate
that the late payment of overdue or underpaid royalty fees, related amendment fees, and
interest do not shield a cable operator from copyright infringement liability. Petition at
13-14; PS Comments at 15-19. Contrary to comments filed by NCTA and ACA,
Program Suppliers have not asked the Office to make a finding that the remittance of late
royalties, along with interest and filing fees, constitutes copyright infringement. See

NCTA Comments at 9; ACA Comments at 12. Rather, Program Suppliers have
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requested that the Office clarify that the remittance of overdue and underpaid royalties,
with interest and late fees, and the acceptance of such payments by the Office, does not
establish compliance with Section 111, and does not automatically eliminate the payer’s
liability for copyright infringement under Title 17. Petition at 13-14; PS Comments at
‘14-15. Program Suppliers’ request is not inconsistent with the notion that copyright
infringement liability in a particular case must be determined by the courts rather than the
Office. Nor is it inconsistent with Congressional intent to avoid litigation in the case of
“innocent mistakes” or a “good faith error.” See PS Comments at 16, n.12. Essentially,
Program Suppliers are requesting that the Office clarify its existing regulatory provision,
which indicates that a timely-filed SOA does not serve to establish compliance with
Section 111, to specify that payment of late or underpaid royalties, interest, and
amendment fees similarly does not establish compliance. See 37 C.F.R. 201.17(c)}2). As
the Office recognized in its NOI, such a regulation is properly within its authority under
the Copyright Act. 71 Fed. Reg. at 45749.

While Program Suppliers are not suggesting that the Office make a finding that
the late remittance of overdue or underpaid royalties, with interest and applicable fees,
~ constitutes copyright infringement, NCTA’s assertion that “no infringement action would
arise from underpayment of royalties,” NCTA Comments at 9, is incorrect as a matter of
law. See Columbia Pictures Industries, Inc. v. Liberty Cable, 919 F. Supp. 685, 690-91
(S.D.N.Y. 1996) (finding that late and improperly remitted royalties under Section 111

amounted to copyright infringement); see also PS Comments at 16 (discussing legislative
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history which demonstrates that the Section 111 license is contingent upon fulfilling the
requirements specified in Section 111(d)). Contrary to NCTA’s and ACA’s contentions,
NCTA Comments at 9-10; ACA Comments 12-13, the law states that failure to comply
with Section 111(d) requirements constitutes a violation of the compulsory license, and
subjects a cable operator to the full spectrum of copyright infringement liability. PS
Comments at 16-17; see also 37 C.F.R. § 201.17(c)(2) (recognizing that requirements to
qualify for the Section 111 license include filing a “properly prépared and accurate”
SOA, remitting “the correct amount of the royalty fee,” and meeting “the statutory time
limits for filing”). Any arguments to the contrary must be rejected.
IV. A Franchise-Area-Based Definition of a Cable “Community” is Appropriate.
Program Suppliers’ Petition requests that the Office clarify that a cable
“community” for Section 111 purposes is coextensive with the political boundary of the
area for which a cable system has been granted a franchise to operate. Petition at 14-19.
NCTA and ACA oppose this proposal and wish to retain the FCC’s community-unit-
based definition. See NCTA Comments at 10-12; ACA Comments at 13-15. That
“community unit” definition does not provide, however, a workable definition of the
boundaries of a “community” for determining when cable communities are contiguous
within the meaning of Section 111(f). In contrast, defining a cable community by the
political boundary of its franchise area, as already supported by law, offers a workable
standard. See Petition at 15-19; PS Comments at 22-26. The boundaries of a given cable-

franchise area are readily discernible, and usually coextensive with the political
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boundaries of the relevant local franchising authority, which is consistent with the
Office’s indication that “political boundaries” should be used to determine when
communities are contiguous. See Cable Compulsory Licenses: Definition of a Cable
System, 62 Fed Reg. 18705, 18709 (April 17, 1997). A franchise-area-based definition of
community provides a bright-line test for cable operators to follow, and should be
recognized by the Office in its regulations. Petition at 14-19; PS Comments at 19-27.
The myriad of arguments raised by NCTA and ACA against using franchise areas
as the basis for defining a community do not survive any meaningful scrutiny. For
example, NCTA argues that franchise areas are an inappropriate deﬁnitidn of community
because “cable operators may have franchises that cover a significantly greater
geographic area than the community in which the cable operator provides service.”
NCTA Comments at 12. That reasoning has been rejected by the Cbpyright Office
‘General Counsel letter indicating that, in such a situation, a cable operator must utilize
the boundary of the franchise area (rather than the area that it actually served) to
determine when cable communities are contiguous. See Letter from Copyright Office
General Counsel to Arnold P. Lutzker, Esq. and Donna C. Gregg, Esq., 84-1-26.2L at 3
(Jan. 26, 1984) (noting that unserved areas with a given franchise area must be
considered in determining cable system contiguity); see also Petition at 16-18; PS
Comments at 19-26. Moreover, as a practical matter, the fact that an operator is not
providing service to particular areas within the franchise area will be reflected by the lack

of gross receipts.
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ACA also asserts that a franchise-area-based definition of community would
increase the reach of the contiguous community provision, and suggests that service areas
must share a “touching point” to be contiguous for Section 111 purposes.6 ACA
* Comments at 14. ACA’s proposal would improperly restrict the meaning of contiguous:
the Copyright Office General Counsel’s opinion letter indicates that while sharing a
“touching point” is one method for determining contiguity, commonly-owned cable
facilities that are adjacent and separated by “unpopulated land” or “natural barriers” are
also contiguous for purposes of Section 111:

It is the Copyright Office view that where two or more cable systems are

owned by the same entity and share a political or geographic boundary, the

systems comprise one cable system under section 111(f) of the Copyright

Act. The fact that the political or geographic boundary shared is only a

small touching point, is comprised of unpopulated land, or exists at a

natural barrier such as a mountain or a body of water, does not change this

conclusion.

Letter from Copyright Office General Counsel to Maurita K. Coley, 88-9-14.2L (Sept.
14, 1988). In addition, ACA’s position is at odds with other statements by the Copyright
Office General Counsel indicating that franchise areas have always been a relevant factor
to consider in “determining the community concept:”

The Office, in construing the meaning of “contiguous communities”

would look to geographic and political boundaries primarily. In unusual

cases, involving the split of a large political unit into different units for

purposes of allowing more than one cable system to serve the large unit, we

would also consider whether, under FCC standards, the areas so designated
would be considered distinct communities. Finally, the delineation of a

® Program Suppliers note that a definition of contiguity limited to only those cable facilities sharing a “touching
point” is inconsistent with the plain meaning of the term “contiguous.” See Webster’s II New Riverside Dictionary
at 153 (1996) (defining the word “contiguous” to mean “sharing a common boundary” or, alternatively, “adjacent
to”).
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particular community by the local authority in setting the franchise

requirements would presumably also be considered in determining the

community concept, provided that the franchise limits are not set

artificially for the primary purpose of avoiding the combined filing

requirement of the Copyright Act.

Letter from Copyright Office General Counsel to Arnold P. Lutzker, Esq. and Donna C.
Gregg, Esq., 84-1-26.2L at 3-4 (Jan. 26, 1984) (emphasis added). ACA’s argument
misinterprets or ignores these statements explaining the statutory “contiguous
communities” rule, and should be rejected.

NCTA contends .that Program Suppliers’ proposal to clarify the definition of
“community” for Section 111(f) purposes is “unjustified.” NCTA Comments at 11.
NCTA argues that the original reasoning for the Office’s adoption of the FCC’s
“community unit” definition “is still relevant.” Id. As NCTA sees it, because
“community unit” is still used “in establishing whether a distant signal is ‘permitted’ for
copyright purposes,” it must also be used to determine the meaning of community in the
context of “cable system.;’ Id. Neither ground offers a valid reason to reject Program
Suppliers’ proposed clarification.

The Office adopted “community unit” because ““[c]able operators are already
familiar with this definition, which we feel will also be satisfactory for copyright
purposes.”” See NCTA Comments at 11, quoting rulemaking order (citation omitted).

The question for present purposes is then whether those grounds justify continued use of

“community unit” in today’s circumstances.
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Whether or not cable operators remain familiar with the FCC’s definition of

~ “community unit,” it is beyond cavil that they are also familiar with the franchise area
‘within which they operate. Most cable operators must participate in proceedings before a
franchise authority to obtain or to renew the right to provide cable service over a defined
franchise area. Thus, cable operators are cognizant of their respective franchise areas as
defining their rights and obligations to operate cable systems in those communities. To
the extent that such operator familiarity retains usefulness in supporting a specific
definition for “community,” likewise “franchise area” is a term that is familiar to cable
operators. Following the Office’s reasoning in the initial rulemaking on this subject, the
familiarity of cable operators with franchise area weighs in favor of adopting Program
Suppliers’ proposed clarification.

The initial rulemaking also relied on the Office’s feeling that “community unit”
will be satisfactory for copyright purposes. Continued reliance on that rationale in light
of past experience would rest on shaky ground. As the Office General Counsel letters
discussed above suggest, use of “community unit” in the contiguous communities context
has engendered disputes for many years. While the General Counsel letters make clear
that cable operators’ interpretations of that term to avoid contiguify have all proved to be
invalid, those same arguments continue to be raised and, for that reason, “community
unit” has not proved to be a bright-line test that minimizes controversy. Clarifying the
definition of community to mean franchise area does offer a bright-line test that could

reduce ongoing controversy as to what constitutes contiguous communities, and thus
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prove more satisfactory for copyright purposes than the current situation. It follows that
adopting I5rogram Suppliers’ proposal would be supported on this ground.

NCTA’s argument to retain the use of the “community unit” definition because it
is used to determine distant and permitted carriage, NCTA Comments at 11, is untenable.
The Section 111 royalty payment plan as enacted explicitly incorporated the FCC must
carry, distant signal, and other (e.g., syndex) rules as integral to calculating the royalty
fee owed. No such explicit incorporation of the “community unit” concept can be found
- in the Section 111(f) definition of cable system. Rather, Section 111(f) includes systems
located in contiguous communities to solve a particular problem that had nothing to do
with FCC television station rules, and was not structured to incorporate FCC rules into
the contiguous communities issue. Accordingly, and contrary to NCTA’s assertions, the
use of community unit for determining distant signal equivalent (“DSE”) values does not
mean that it must be used for contiguous communities purposes.

The language of Section 111(f) demonstrates the integral role of the FCC rules and
regulations in determining the royalty obligations related to distant signal carriage. The
definitions of “local service area of a primary transmitter” and “distant signal equivalent”
refer explicitly to FCC rules and regulations as determinative of what royalty obligations
cable systems will incur if they choose to carry particular signals or programming. 17
U.S.C. § 111(f). In contrast, the statutory definition of “cable system,” other than a
reference to television stations licensed by the FCC, does not mention, much less depend

on, any FCC rules as determinative of what constitutes a cable system. Id. That contrast
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leads to the reasonable inference that Congress intended that any explication of the
meaning of “cable system” to be made by the Office based on what is best for the cable
royalty plan, not carried over from the FCC rules, which are based on what is best for
communications policy. Thus, it does not follow, as NCTA suggests, that because FCC
rules are used for determining signal carriage liability, an FCC definition must be used
for deciding the meaning of “community” in the context of defining a cable system.
Further, and also contrary to NCTA’s claim, see NCTA Comments at 11, use of franchise
area would “clarify copyright payment obligations” by offering a bright-line test for
deciding what are the boundaries of a “community” for purposes of determining when
two communities are contiguous.

Moreover, a franchise-area-based definition of community can be applied to new
market entrants who are operating pursuant to statewide franchises. See PS Comments at
25-26." The Office should clarify its regulations in this regard as Program Suppliers have

proposed.

7 Since Program Suppliers filed their Comments, the governor of California has signed California Assembly Bill No.
2987, which allows both new market entrants, such as Verizon, and traditional cable operators to obtain statewide
franchises within California. The new law becomes effective on January 1, 2007. See California Approves Video
Franchise Bill, Converge Network Digest (Sept. 29, 2006), at http://www.convergedigest.com/Bandwidth
/newnetworksarticle.asp?ID=19530 (last visited Oct. 24, 2006); Calif. Franchise Bill Becomes Law, Multichannel
News (Oct. 2, 2006), at http://www.multichannel.com/index.asp?layout=articlePrint&articleid=CA 6377067 (last
visited Oct. 24, 2006). This recent development underscores the need for the Office to clarify its rules regarding the
concept of a cable community. A franchise-area-based definition of community would be conducive to cable
systems operating in a unified manner throughout a state pursuant to a statewide franchise, as it would allow them to
file a single SOA for all cable facilities located within a given state. As Program Suppliers noted in their
Comments, at least one new market entrant, Verizon, is already filing statewide SOAs for areas in which it operates
pursuant to a statewide franchises. See PS Comments at 23-24, n.15 (referencing Verizon’s statewide Texas SOAs
for accounting periods 2005-2 and 2006-1, filed under LOC #62558).
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V. The Office Should Reject NCTA’s Attempts to Incorporate Its Other
Separate Petitions for Rulemaking into this Proceeding.

NCTA goes well beyond the Office’s solicitation of information pertaining to
other related issues, 71 Fed. Reg. at 45752, by attempting to expand the scope of the
instant proceeding to include issues from two entirely separate petitions for rulemaking
that NCTA filed in August 2005. See NCTA Comments at 2, and 12-13. Clearly, the
issues raised by NCTA’s petitions are neither a part, nor a logical outgrowth, of this
instant proceeding, and should be addressed, if at all, in separate dockets.

First, NCTA’s petitions address completely different and unrelated subject matters
from those noticed in the instant NOI: phantom signals and the Office’s definition of a
network station.® Incorporating these two entirely separate issues into the instant
proceeding will only further complicate the issues addressed herein. Second, when
NCTA filed its petitions, it neither requested that its petitions be consolidated with each
other or with Program Suppliers’ Petition, nor asserted that the issués presented in its .
petitions Were issues interrelated with those raised in Program Suppliers’ Petition.
NCTA presents nothing iﬁ its Comments to show that common issues of law or fact with
Program Suppliers’ Petition are raised. Accordingly, no basis has been presented for
consolidating the separate petitions at this stage. Third, both of NCTA’s petitions were
assigned individual docket numbers by the Office, consistent with NCTA’s treatment of

them as separately filed matters and, although the Office was certainly aware of NCTA’s

¥ Indeed, NCTA did not consider these two issues to be interrelated, as it filed-two separate petitions rather than
attempting to address both issues in one filing.
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petitions at the time that it issued the NOI in response to Program Suppliers’ Petition, the
Office found no grounds on which to consolidate NCTA’s petitions with Program
Suppliers’ petition as a single NOI.

When and if the Office determines that it is ready to receive comments in response
to NCTA'’s two petitions, Program Suppliers look forward to providing the Office with
their comments. No such notice was given in the NOI and, therefore, it is impermissible
for NCTA to interject these wholly different and separate matters into this proceeding.
Moreover, it would be inefficient and unwieldy to addréss phantom signals and the
definition of a network station in this proceeding. It would be far more efficient, should
the Office wish to proceed on those questions, to issue separate notices of inquiry for
each }of NCTA’s petitions.

VI.  Conclusion.

For all of the foregoing reasons, and those articulated in Program Suppliers’
Comments and Petition, Program Suppliers submit that their proposed changes to the
Office’s SOA forms and requests for regulatory clarification are fully supported, and
should be accepted by the Office. Program Suppliers ask the Office to amend its forms

and regulations as set forth in Exhibit A to Program Suppliers’ Initial Comments.
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Respectfully subm 1% GTF
Dated: October 24, 2006 @/‘W

Gregory\d) Olaniran

Lucy Holmes Plovnick

Stinson Morrison Hecker LLP
1150 18" Street, NW Suite 800
Washington, DC 20036
Telephone: (202) 785-9100
Facsimile: (202) 785-9163

Attorneys for Program Suppliers
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EXHIBIT B



COMPARISON OF TOP 75 SYSTEMS IN EACH FORM TO ALL SYSTEMS IN EACH FORM

ACCOUNTING PERIOD

2001-1 Total
2001-2 Total
2002-1 Total
2002-2 Total
2003-1 Total
2003-2 Total
2004-1 Total
2004-2 Total
Total

ACCOUNTING PERIOD

2001-1 Total
2001-2 Total
2002-1 Total
2002-2 Total
2003-1 Total
2003-2 Total
2004-1 Tota!
2004-2 Total
Total

ACCOUNTING PERIOD

2001-1 Total
2001-2 Total
2002-1 Total
2002-2 Total
2003-1 Total
2003-2 Total
2004-1 Total
2004-2 Total
Total

TOP 75 FORM SA3
TOP 75 FORM SA3 TOTAL # of SYSTEMS AS A
ROYALTIES FROM ALL FORM SA3 SYSTEMS  ROYALTIES AS A OF ALL FORM SA3 PERCENTAGE OF ALL
FORM SA3 SYSTEMS TOP 75 ROYALTIES FORM SA3 ROYALTIES SYSTEMS FORM SA3 SYSTEMS
$ 57,602,624 $ 18,263,186 31.71% 1,852 4.05%
$ 58,577,131 $ 18,436,881 31.47% 1,817 4.13%
$ 61,646,058 $ 19,576,584 31.76% 1,785 4.20%
$ 62,412,329 $ 19,531,976 31.30% 1,753 4.28%
$ 62,817,797 $ 20,113,224 32.02% 1,715 4.37%
$ 62,427,312 $ 20,048,107 32.11% 1,678 4.47%
$ 64,345,238 $ 20,794,599 32.32% 1,642 4.57%
$ 63,910,724 $ 20,455,918 32.01% 1,587 4.73%
$ 493,739,213 $ 157,220,475 31.84% 13,829 4.34%
TOP 75 FORM SA2 TOP 75 FORM SA2
ROYALTIES AS A TOTAL # of SYSTEMSAS A
ROYALTIES FROM ALL FORM SA2 SYSTEMS PERCENTAGE OF ALL FORM SA2 PERCENTAGE OF ALL
FORM SA2 SYSTEMS TOP 75 ROYALTIES FORM SA2 ROYALTIES SYSTEMS FORM SA2 SYSTEMS
$ 2,162,507 $ 203,937 9.43% 2,082 3.60%
$ 1,995964 $ 205,423 10.29% 1,991 3.77%
$ 1,901,967 $ 203,807 10.72% 1,854 4.05%
$ 1,841,122 ¢ 204,565 11.11% 1,801 4.16%
$ 1,752,316 $ 204,568 11.67% 1,704 4.40%
$ 1,702,287 $ 203,160 11.93% 1,593 4.71%
$ 1,636,368 $ 203,282 12.42% 1,642 4.57%
$ 1,394,104 $ 200,556 14.39% 1,587 4.73%
$ 14,386,635 $ 1,629,298 11.33% 14,254 4.21%
TOP 75 FORM SA1 TOP 75 FORM SA1
FORM SA1 SYSTEMS SUBSCRIBERS AS A TOTAL # of SYSTEMS AS A
SUBSCRIBERS FROM ALL TOP 75 SYSTEMS PERCENTAGE OF ALL FORM SA1 PERCENTAGE OF ALL
FORM SA1 SYSTEMS SUBSCRIBERS FORM SA1 SUBSCRIBERS SYSTEMS FORM SA1 SYSTEMS
201,298 126,904 63.04% 5,269 1.42%
173,677 122,755 70.68% 5,024 1.49%
185,558 121,962 65.73% 4,954 1.51%
182,230 119,767 65.72% 4,936 1.52%
171,581 115,673 67.42% 4,547 1.65%
162,274 109,837 67.69% 4,276 1.75%
166,402 125,553 75.45% 4,309 1.74%
144,953 140,960 97.25% 3,778 1.99%
1,387,973 983,411 70.85% 37,093 1.62%
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