
October 29, 2004 

William W. Thompson II, Esq. 

Executive Director 

Office of Compliance 

Room LA 200 


110 Second Street, S.E. 

Washington, D.C. 20540-1999 


Re: 	 Comments to Notice of Proposed Rulemaking Regarding Substantive 
Rights and Protections Under the Fair Labor Standards Act 

Dear Mr. Thompson: 

The Office of Compliance Notice of Proposed Rulemaking (ANPR@) regarding 
amendments to the Substantive Rules of the Office of Compliance was published in the 
Congressional Record on September 29, 2004 (H7850 and S9917).  In accordance with 
section 304(b)(2) of the Congressional Accountability Act (ACAA@) and the NPR, 
comments and observations are to be submitted to the Office of Compliance by October 
29, 2004. 

The proposed regulations seek to Adefine and delimit@ the exemptions for 
executive, administrative, professional and computer employees as defined in 29 C.F.R. 
' 541 (2004) and adopted pursuant to section 225(f)(1) of the CAA under the provisions 
of the Fair Labor Standards Act (AFLSA@). The proposed regulations also seek to cover 
Ahighly compensated employees making greater than $100,000 per annum.@ 

1. 	Background 

As you know, the FLSA requires that most employees be paid at least the federal 
minimum wage for all hours worked and overtime for those overtime hours worked.1 

Section 13(a)(1) as applied through section 225(f)(1) of the CAA provides an exemption 
from FLSA overtime pay for employees employed as Abona fide@ executive, 
administrative, and professional employees. 

On August 23, 2004, the Department of Labor (ADOL@) implemented its final 
regulations Adefining and delimiting@ the exemptions for executive, administrative, 

1  Office of Compliance Regulation H553.201 governs a partial overtime pay 
exemption for law enforcement personnel who are employed by public agencies on a 
work period basis, rather than a forty-hour work week basis, and permits public 
agencies to pay overtime compensation in work periods of up to twenty-eight 
consecutive days only after 216 hours of work. 



professional, outside sales, and computer employees.  As part of those new regulations, 
the Department of Labor has added a new section stating that the 13(a) exemptions do 
not apply to Apolice officers, fire fighters, paramedics, emergency medical technicians 
and similar public safety employees who perform work such as preventing, controlling or 
extinguishing fires of any type; rescuing fire, crime or accident victims; preventing or 
detecting crimes; conducting investigations or inspections for violations of law; 
performing surveillance; interviewing witnesses; interrogating and fingerprinting 
suspects; preparing investigative reports; and similar work.@ 69 Fed. Reg. 22122-01, 
22122-23 (2004). The Office of Compliance issued its NPR in the Congressional Record 
seeing comment on the application of the Department of Labor regulations through the 
CAA. See 150 Cong. Rec. H7850-07 (daily ed. Sept. 29, 2004). 

2. 	 Comments and Observations 

The Capitol Police Office of Employment Counsel and the Office of the General 
Counsel offer the following comments and observations with respect to this NPR. 

The language of the NPR is tailored to an executive branch state and/or local law 
enforcement agency model which is sufficiently different from the legislative branch 
model to render the regulations ineffective in their application to USCP factual 
situations. Accordingly, certain sections of the new regulations should be eliminated or 
modified to reflect relevance to the legislative branch. 

A. 	 Section 541.3(b) should be eliminated for good cause shown, 
or in the alternative modified to reflect a federal legislative 
branch model. 

The Board has previously stated that Athere are other regulations that the Board 
has >good cause= not to issue because, for example, they have no applicability to 
legislative branch employment.@  Office of Compliance Regs. FLSA (Instrumentalities) 
(AOC FLSA Regs.@) at 5-C-10. New subsection 541.3(b) is one such provision. 

Subsection 541.3(b) was added to respond to commentators, like the Fraternal 
Order of Police, who expressed concerns about the impact of the regulations on police 
officers and other first responders. Department of Labor stated that A[t]he current 
regulations do not explicitly address the exempt status of police officers, fire fighters, 
paramedics or EMTs. This silence in the current regulations has resulted in significant 
federal court litigation to determine whether such employees meet the requirements for 
exemption, administrative or professional employees.@  69 Fed. Reg. at 22129. The 
Department of Labor concluded that Afor the first time, the Department intends to make 
clear in these revisions to the Part 541 regulations that such police officers . . . and 
other first responders are entitled to overtime pay.  Police sergeants, for example, are 
entitled to overtime pay even if they direct the work of other police officers because their 
primary duty is not management or directly related to management or general business 
operations . . .@ Id. 



In evaluating comments under subsection 541.3(b), there were no responses 
from police organizations in the federal government or other organizations more 
similarly situated to the USCP. The comments provided by the Fraternal Order of 
Police responded generically to police work and not the unique work situations of the 
federal government police organizations, particularly a law enforcement entity within the 
federal legislative branch. See Comments from Fraternal Order of Police, Attached. 

The new subsection 541.3(b) regulations do not appear to be congruent with the 
operations of the USCP notwithstanding the applicability of provisions of Title 29 made 
applicable under the CAA. The language focuses on traditional police work performed 
by most state and local organizations and not the specialized work performed by the 
USCP for the Members of Congress and the U.S. Congress.  Pursuant to the NPR 
issued by the Office of Compliance, the Board of Directors of the Office of Compliance 
can modify the FLSA regulations where, for Agood cause@ shown, the FLSA would be 
more effective for the implementation of the rights and protections under the CAA.  2 
U.S.C. ' 1313(c)(2) (1994). Because of the unique nature of the work and positions 
within the USCP, it is recommended that the Office of Compliance not adopt the 
provisions of section 541.3(b) to ensure effective implementation of the rights and 
protections under the CAA. 

Department of Labor=s stated purpose for the adoption of section 541(b)(1) of the 
new FLSA regulations was to clarify the overtime regulations and reduce costly litigation 
on issues involving applicability of the statute.  Initially, it should be recognized that the 
USCP has not engaged in costly litigation or uncertainty as highlighted in the DOL 
regulations, and does not suffer the uncertainty that existed within other police 
organizations. Thus, the premise for changing the regulations for police officers does 
not exist within the USCP.2  Second, the provisions of section 541(b)(1) of the new 
FLSA regulations are ambiguous at best, and do not reflect the unique nature of the 
USCP work as an organization charged with providing comprehensive and fully 

2 It should be noted that the court decisions discussed in the DOL Final Rule 
comments were based on the specific facts and actual duties of the state and local police 
organizations before the court. None of those decisions involved federal police force 
entities or entities subject to the CAA. In its comments, the DOL highlights the 
relevance to specific state and local police officers by stating that Part 541 regulations 
cover Asuch police officers.@ 69 Fed. Reg. at 22129 (emphasis added). 



integrated security services which includes physical security and counter-terrorism 
components as well as a personal protective function, all requiring full and robust 
participation in the intelligence community. The regulation should be eliminated for 
good cause shown. In the alternative, a much more comprehensive analysis should be 
undertaken with respect to the USCP to be consistent with the rights and responsibilities 
of the Board of Directors of the Office of Compliance, as stated in ' 203(c)(2). 2 U.S.C. 
' 1313(c)(2). 

B. 	 Section 541.601(d) should include sworn officers and civilian 
employees of the USCP. 

For good cause shown, section 541.601(d) should include sworn officers and 
civilians whose primary duty includes performing office or non-manual work.  The 
premise of the DOL regulations was that police officers and Apublic safety@ employees 
do not perform Aoffice or non-manual@ work. 69 Fed. Reg. at 22129. Therefore, DOL 
concluded that such employees were not subject to section 541.601(b) for employees 
whose primary duty includes performing office or non-manual work. Id.  Unlike state 
and local police organizations referenced in the Department of Labor comments, USCP 
has several officers and civilians whose primary duty includes performing office or non-
manual work. For section 541.601(b) to have any relevance to the USCP, it should 
include reference to sworn officers and civilians whose primary duty includes performing 
office or non-manual work. 

C. 	 The NPR contains several provisions that are simply not 
applicable to the legislative branch of government. 

The Board of Directors of the Office of Compliance, in its NPR, discussed their 
practice in 1996 to adopt regulations pursuant to CAA section 304 by providing 
regulations in parts H541 (made applicable to the House of Representatives), S541 
(made applicable to the Senate) and C541 (made applicable to the other employing 
offices covered by section 203 of the CAA). The NPR by the Office of Compliance has 
not completed its task in properly issuing regulations related to each of these entities. 

Throughout the regulations, there are references, among several others, to 
business owner (541.101),3 individuals responsible for production of sales records 

3  By way of example, the first sentence of section 541.101 addressing Abusiness 
owner@ defines an employee in a bona fide executive capacity to include Aany employee 
who owns at least a bona fide 20-percent equity interest in the enterprise in which the 
employee is employed, regardless of whether the business is a corporate or other type 
of organization, and who is actively engaged in management.@ See 150 Cong. Rec. 
H7850-07, H7853 (daily ed. Sept. 29, 2004). As this provision has no application in the 
legislative branch, it is suggested that the sentence be eliminated. 



(541.102), employees in American Samoa employed by employers other than the 
Federal Government (541.200(a)), and insurance claims adjusters (541.202(g)), none of 
which have any applicability to the USCP much less the rest of the legislative branch of 
government. To include provisions not tailored specifically to the legislative branch 
confuses the applicability of the regulations and is not in conformance with the CAA.  
There is simply no Agood cause@ to include them as they are not applicable to the 
legislative branch of government. See OC FLSA Regs. 5-C-10 (Athere are other 
regulations that the Board has >good cause= not to issue because, for example, they 
have no applicability to legislative branch employment@)4. 

Moreover, if the intent of the prior FLSA regulations was to have separate 
regulations for the House, Senate, and other employing offices, then the regulations 
must be tailored to those organizations. Otherwise, the different approach to approve 
the regulations by the Board of Directors would render separate approaches to the 
House (by resolution of the House), the Senate (by resolution of the Senate), and other 
employing offices (by concurrent resolution) simply meaningless. 

4 The following FLSA provisions have no applicability to the legislative branch.  
FLSA section 541.202 pertains to discretion and independent judgment of an 
administrative employee, however, subsections (b), (d), (f)(a), (f)(b), (f)(c), (f)(d), (f)(f) 
and (f)(h) deal with representatives of business, volume of business, insurance claims, 
employees of the financial services industry, executive assistants of large businesses, 
purchasing agents for raw materials in excess of contemplated plant needs, and 
employees that grade lumber. FLSA section 541.300 also does not apply to the 
legislative branch. Specifically, 541.300 (e)(1), (e)(2), (e)(3), (e)(4), (e)(8) and (e)(9).  
FLSA section 541.302 deals with creative professionals and subsection (c) identifies 
that determination of exempt creative professional status is made on a case-by-case 
basis as in the case of conductors, soloists and animator of motion picture cartoons. 
FLSA section 541.303 exempts teachers and subsections (b) and (c) are specific to 
kindergarten or nursery school pupils and the possession of an elementary or 
secondary teacher=s certificate are with the scope of exemption for teaching 
professionals. Section 541.501 deals with making sales or obtaining orders.  
Subsections (a), (b) and (c) apply to the making of sales within the meaning of section 
3(k) of the Act, sales that include the transfer of title to tangible property and outside 
sales work such as the selling of time on radio or television. FLSA section 541.502 
deals with outside sales employees or those who sell door-to-door.  Promotion Work, 
FLSA section 541.503 (a), pertains to promotional work that is incidental to sales made 
or made by someone else is not exempt outside sales work.  FLSA section 541.504 
pertains to drivers who sell indicates in subsections (b), (c), and (d)(2) that sales 
training, drivers who take orders for products and drivers who often call on established 
customers every day or week are considered exempt.  FLSA 541.600 (c) deals with 
academic administrative employees and the amount of salary required.  FLSA sections 
541.601 deals with employees in excess of $100,000 a year and section  541.602 (b)(4) 
deal with penalties imposed infractions of safety rules of major significance. 



D. 	 Section 541.0 Introduction Statement provides inaccurate 
information. 

The first sentence of this section states that section 13(a)(1) of the Fair Labor 
Standards Act, as amended, and as applied pursuant to section 203 of the CAA, 
provides an exemption for, among others, bona fide executive, administrative, or 
professional employees. The application to the CAA is not pursuant to section 203 of 
the CAA, but rather section 225(f)(1) of the CAA.  Section 13(a)(1) is not identified as an 
explicit adoption of an FLSA provision found in section 203 of the CAA. 

Moreover, the last sentence of section 541.0 states that the equal pay provisions 
in section 6(d) of the Fair Labor Standards Act are Aalso administered and enforced by 
the Office of Compliance.@ 150 Cong. Rec. at H7852. Nowhere in the CAA does the 
statute provide the Office of Compliance with the responsibility of enforcing the equal 
pay provisions in section 6(d) of the FLSA. Additionally, it is unclear whether the Office 
of Compliance is seeking to expand its jurisdiction by the use of the word administered 
regarding section 6(d) of the equal pay provisions of the FLSA.  As stated in the Office 
of Compliance regulations, Athe Board has no investigative power by which it can inform 
itself of conditions, circumstances and customs of employment in the legislative branch; 
. . . and, most importantly, the Board has no cause to advise employees and employing 
offices concerning how it will seek to enforce the statute, since it has no enforcement 
powers under the CAA.@  OC FLSA Regs. 5-C-4. 

Rather, the Board has defined its FLSA role to simply Aadjudicate cases brought 
by covered employees.@  OC FLSA Regs. 5-C-5. As stated by the Office of Compliance 
Board, Athe CAA rather pointedly declines to confer upon the Board the investigatory 
and prosecutorial authority . . . outside of the regulatory and adjudicatory contexts.@  OC 
FLSA Regs. 5-C-6. As the CAA specifically sets forth the Office of Compliance duties 
and responsibilities, it is recommended that the last section of 541.0 be deleted. 

E. Section 541.4 Second Sentence is inaccurate, in part. 

The NPR states in the second sentence of 541.4 that A[e]mployers must comply, 
for example, with any Federal, State, or municipal laws, regulations or ordinances 
establishing a higher minimum wage or lower maximum workweek than those 
established under the Act.@ See 69 Fed. Reg. at 22130. While it is true that legislative 
branch entities may be required to comply with applicable federal laws regarding wages 
or workweeks, they are not required to comply with State or municipal laws, regulations 
or ordinances. Accordingly, the second sentence should be modified to accurately 
reflect the requirements for federal legislative branch entities. 

Should you have any questions, about our response to this NPR, please let us 
know. Again, thank you for the opportunity to submit comments to the Board of 
Directors of the Office of Compliance concerning proposed substantive regulations for 
certain substantive provisions of the FLSA made applicable through the CAA. 



___________________  _____________________ 

Sincerely, 

John T. Caulfield Frederick M. Herrera 
General Counsel   Employment Counsel 




















